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EST  MEMORIAM. 


MAJOE  EDMUND  L.  SMITH. 

MEMORIAL  BBSOLUTIONS. 

At  a  session  of  the  Supreme  Court  held  on  Monday,  Oc- 
tober 5, 1891,  the  Hon.  Willakd  Teller  presented  to  the 
court  the  following  resolutions,  prepared  by  a  committee 
of  the  members  of  the  bar  of  Arapahoe  county,  appointed 
for  the  purpose,  and  subsequently  reported  to  and  adopted 
at  a  bar  meeting  held  in  the  city  of  Denver  on  the  15th 
day  of  September,  1891,  called  to  take  action  upon  the 
death  of  Major  Edmund  L.  Smith,  late  a  member  of  the  bar 
of  the  state  of  Colorado : 

To  the  Memben  of  the  Bar  of  the  County  of  Arapahoe:  Your  com- 
mittee appointed  to  draft  and  present  to  this  meeting  resolutions  express- 
ive of  the  esteem  entertained  by  the  bar  for  our  late  brother  Edmund  L. 
Smith,  who  recently  died  in  the  state  of  Pennsylvania,  beg  leave  to  re- 
port as  follows: 

Heeolved,  That  we  have  learned  with  deep  sorrow  of  the  death  of  our 
eminent  brother  in  the  profession,  Biajor  Edmund  L.  Smith,  at  Reading, 
Pennsyl^&zua,  on  the  11th  day  of  the  present  month. 

2.  That  we  recognized  in  Major  Smith,  while  at  the  bar  in  this  city  and 
state,  a  rare  combination  of  thorough  scholarship,  profound  learning  in. 
law,  cogency  of  reasoning  powers,  masterful  skill  in  eliciting  facts  from 
witnesses  and  marshaling  them  before  a  jury ;  a  most  persuasive  do- 
quence  and  finished  diction, — qualities  which  by  general  consent  placed 
him  at  the  head  of  his  profession. 

a  That  Major  Smith  was  a  fair,  manly  and  courteous,  though  danger- 
ous, antagonist ;  a  patriotic,  public-spirited  citizen ;  a  warm-hearted,  gen- 
erous f  ritod ;  a  genial  companion,  and,  under  all  circumstances,  gentle- 
manly and  courteoua 

4.  Though  deprived  by  the  occurrence  of  his  death  and  burial  in  his 
native  state  of  the  opportunity  of  personally  attending  his  remains  to 
the  grave,  and  tendering  our  sympathies  to  his  family,  our  high  esteem 
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for  him  impels  us  at  this  distance  to  mingle  our  sorrow  with  theirs,  and 
to  here  record  our  estimate  of  him  as  a  lawyer,  citizen  and  friend. 

Resolvedf  That  a  copy  of  the  resolutions  adopted  by  this  meeting  be 
forwarded  by  the  secretary  to  the  family  of  Major  Smith,  and  that  the 
following  persons  named  be  appointed  a  committee  to  present  the  same 
to  the  several  courts  of  record  sitting  in  this  city,  namely :  Honorable 
WiLLABD  Teller,  to  the  Supreme  Court;  £.  T.  Wells,  to  the  Court  of 
Appeals ;  W.  S.  Deckeb,  to  the  District  Court ;  A.  K  Pathson,  to  the 
United  States  Court;  A.  C.  Phelps,  to  the  County  Court,  and  that  they 
request  that  the  same  be  spread  upon  the  records  of  said  courts. 

V.  D.  Markham, 
THoa  Maoon, 
R.  T.  McNeal^ 

CommUtee. 

In  presenting  the  foregoing  resolutions,  Mr.  Teller  ad- 
dressed the  coart  as  follows : 

May  it  Please  the  Court:  The  life,  services,  and  death  of  the  ablest  and 
best  of  the  legal  profession  are  ordinarily,  and  too  often,  left  without 
any  record  more  enduring  than  the  recollection  of  his  colleagues  at  the 
bar,  or  on  the  bench,  than  which  nothing  is  more  ephemeral  In  other 
professions  and  callings  the  record  of  its  foremost  men  is  written  in 
such  ways  and  characters  as  serve  to  attract  the  attention  of  the  masses, 
and  make  him  temporarily,  or  for  all  time,  seen  and  known  of  men. 
For  the  military  hero  the  whole  world  is  making  and  inscribing  a  record, 
while  the  government  which  he  has  served  feels  bound  to  honor  his 
memory  with  monuments  of  brass  or  marble  that  transmit  his  name  and 
deeds  to  posterity.  The  artist  leaves  the  creation  of  his  genius  in  lines 
and  colors  that  hand  down  his  name  and  genius  to  remote  generations. 
The  minister  speaks  from  year  to  year  —  now  beforo  some  great  as- 
sembly of  laymen  — now  before  synod,  presbytery  or  conference,  and  the 
measured  utterances  that  befit  the  occasion  are  as  surely  and  cor- 
rectly taken  and  reduced  to  print  as  they  are  heard  by  his  auditors.  The 
physician,  whether  as  a  specialist  or  a  general  practitioner,  by  years  of 
study,  experience  and  ability,  becomes  an  authority,  and  the  record  of 
his  experience  and  his  dissertations  fill  the  pages  of  the  medical  journals, 
and  his  name  and  fame  exist  in  records  more  enduring  than  brass. 
The  statesman,  whether  real  or  fancied  —  provided  only  that  he  holds  a 
place  supposed  to  belong  to  statesmen  —  leaves  a  record,  not  alone  in  the 
legislative  journals,  but  also  in  the  memory  of  ten  thousand  partisan  ad- 
mirers, and  on  the  pages  of  a  thousand  newspapers,  whose  columns  will 
be  filled  with  the  record  of  his  life  and  exaggerated  accounts  of  his 
deeds,  from  the  day  of  his  birth  to  that  of  his  death. 

Not  so  with  the  lawyer,  who,  during  a  life,  longer  or  shorter,  has  been 
only  a  lawyer.    His  achievements  and  victories  are  won,  not  by  accident^ 
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or  by  stirriiig  wordB,  or  emotional  appeals ;  not  by  argaments  addressed 
to  friendly  minds  and  sympathetic  listeners,  as  is  the  case,  in  many  in- 
stances, in  political  warfare,  on  the  stamp  or  in  the  halls  of  legislation. 
Neither  have  such  efforts  been  the  result  of  deliberate  and  careful  prep- 
aration in  the  library,  like  those  of  the  statesman,  who  is  allowed  his 
own  time  both  to  prepare  and  to  deliver  what  he  wiU  say.    Unlike  aU  of 
these,  the  lawyer  usually  finds  himself  bound  to  make  his  greatest  and 
.  best  efforts  amid,  or  at  the  closer  perhaps,  of  a  leng^y  or  exhaustive  trial, 
in  which  he  must  attempt,  at  leasts  to  apply  great  fundamental  legal 
principles  to  a  new  state  of  facts, —  facts  which  are  constantly  varying 
from  hour  to  hour,  thus  rendering  the  exercise  of  all  his  powers  of  dis- 
crimination and  reasoning,  in  the  highest  degree,  immediate  and  neces- 
sary.   He  is  thus  called  upon  to  take  sides,  and  give  a  reason  for  opin- 
ions that  must  be  formed  and  enforced  on  the  spur  of  the  moment  and 
without  delay  or  deliberation ;  and  this  he  must  do,  not  only  thus  hastily 
and  without  the  deliberation  that  is  allowed  in  every  other  calling,  but 
in  the  face  of,  not  a  listening  and  applauding  multitude,  but  in  the  pres- 
ence of  half  a  dozen  lawyers,  all  of  whom  are  watching,  like  the  ancient 
warrior  watched,  for  some  vulnerable  place,  even  though  it  be  in  the  heel 
of  his  argument,  for  an  opportunity  to  assail  him,  and  all  thi&  perhaps 
under  the  depression  of  feeling  arising  from  the  fact  that  he  knows  both 
court  and  counsel  are  against  him,  and,  however  able  his  argument,  it  wOl 
be  remembered  only  by  the  one,  while  he  attempts  to  demolish  it  by 
authority,  if  he  can,  or  rail  at  it  as  illogical  and  inconclusive  if  he  can- 
not, while  the  court  will  recall  it  only  whUe  the  matter  is  under  advise- 
ment   In  efforts  before  a  jury,  and  in  appeals  addressed  to  it,  it  is  still 
worse ;  for  then  not  only  must  he  appear  without  preparation,  and  at  the 
end  of  a  tedious  and  tiresome  trial,  but  if ,  as  is  here  supposed,  he  is  a 
lawyer,  and  not  a  legal  kite,  he  is  restricted  to  a  discussion  of  certain 
facts  in  evidence,  and  from  which,  as  a  lawyer,  he  will  not  seek  to  de- 
part, and  also  by  the  effect  which  the  court  gives  of  the  law  of  such 
facts;  and  here,  too,  the  record  he  makes  is  as  fleeting  as  the  facts  and 
the  wandering  vagaries  of  the  jury  before  whom  he  discusses  them, —  a 
record  remembered  for  an  hour  and  then  forgotten  forever.    Thus  the 
small  audience,  the  interests  of  opposing  counsel,  and  the  fact  that  the 
court  who  decides  against  one  never  thinks  much  of  the  effort  of  the 
one  it  holds  against,  and  the  further  fact  that,  in  the  nature  of  the  case, 
no  record  of  such  effort  is  possible,  places  the  lawyer  at  a  disadvantage 
under  which  no  other  profession  or  calling  rests,  so  far  as  his  record  is 
concerned. 

In  the  printed  arguments  which  are  addressed  to  the  appellate  courts, 
the  case  is  but  little  better,  since  they  are  buried  in  the  files  of  the  court, 
read  only  by  the  counsel  on  the  other  side,  and  the  court,  and  by  it  often 
(I  say  it  reluctantly)  not  understandingly,  and  without  sufficient  atten- 
tion  to  the  facts  to  follow  the  argument,  much  less  to  give  it  the  credit 
and  weight  which  it  deservea    So,  wliile  the  judgment  of  the  court  on 
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what  the  law  is,  is  recorded,  the  argument  of  the  lawyer  as  to  what  it 
ahould  be^  is  recalled  only  to  be  forgotten* 

Without  disparagemont  to  either  of  the  other  profesBions,  or  to  the 
ability,  or  pretenses  to  ability,  or  to  the  character  of  those  who  are  more 
strictly  deemed  public  men,  it  must  be  admitted  that  the  evidence  of 
character  and  abili^  afforded  by  a  reputation  as  a  lawyer  in  the  front 
rank  of  his  profession,  is,  beyond  all  question,  superior  to  that  which  is 
offered  by  the  holding  of  any  mere  public  position  or  office  ever  has,  or. 
in  and  of  itself  ever  can  afford  Nor  is  there  in  any  other  calling  or  pro- 
fession so  sure  or  accurate  a  measure  afforded,  by  which  any  one  may  be 
tried  and  tested,  as  in  this.  The  quack  in  medicine  may  meet  with  won- 
drous success ;  the  minister  of  the  Rev.  Charles  Honeyman's  type  exists 
not  alone  in  fiction ;  the  statesman,  or  rather  the  supposed  statesman, 
since  he  is  where  a  statesman  ought  to  be,  may  be  destitute  alike  of 
character  and  ability,  or,  if  possessed  of  either,  only  in  a  very  limited 
degree — the  creature  of  circumstances  or  of  accidents,  a  partisan,  the 
creature  of  a  compromise,  perhaps,  between  a  level-headed  man  and  a 
lunatic,  whose  only  qualification  was  his  availability  or  his  wealth.  But 
the  lawyer  who  contents  himself  with  being  a  lawyer,  who  neither  de- 
sires nor  seeks  anything  else  than  that,  and  who,  thus  seeking,  attains  a 
standing  such  as  Edmund  h.  Smith  attained ;  a  place^  as  this  resolution 
truthfully  says,  "at  tlie  head  of  his  profession,*'  reaches  that  place,  not 
by  accident  or  by  wealth,  or  by  the  fostering  care  of  interested  partisansi 
but  by  reason,  and  by  reason  alone,  of  a  combination  of  great  ability, 
untiring  industry  and  fair  moral  character,  truthfulness  and  honesty. 
No  man  has  attained,  and  no  man  ever  will  attain,  to  such  a  place,  even 
at  the  bar  of  a  young  state  like  ours,  who  has  not  all  of  these  in  more  than 
ordinary  measura  No  lawyer  has  ever  made  a  reputation  as  such,  by  mere 
"smartness,"  much  less  by  trickery,  untruthfulness  or  dishonesty,  and  no 
profession  ever  opened  fairer  fields  for  the  exercise  of  all  the  essentials 
of  character  and  ability  than  does  the  legal  profession,  and  heart  and 
head  are  alike  honored  when  we  thus  express  this  opinion  of  our  brother 
as  a  lawyer. 

In  these  few  words  are  recorded  our  eulogy  and  encomiums,  to  which 
but  littie  can  be  added,  and  certainly,  before  this  court,  and  among  lawy  ers, 
notiiing  more  is  needed ;  for  no  man  can  practice  law  for  twenty-five 
years  among,  and  surrounded  by  such  a  bar  as  this,  and  earn,  as  he  did, 
such  an  eulogium  as  this,  and  not  have  been  fair,  manly  and  courteous^ 
as  well  as  learned,  able  and  honest 

Those  of  us  who  knew  him  personally,  and  especially  those  of  us  who 
had  the  pleasure  of  knowing  him  in  practice,  know  that  this  enco- 
mium is  not  an  unmeaning  panegyric,  which  is  sometimes  paid  by  his  fel- 
lows to  the  dead  in  all  the  walks  of  life,  but  an  encomium  honestiy 
earned,  and  which  was  freely  accorded  to  him  while  he  yet  walked 
among  u&  And  so  it  appears  to  us  meet  and  proper  that  this  expression 
of  our  esteem,—  this  estimate  of  his  character  and  abihtiee, — this  judg- 
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ment  of  those  who  knew  him  best^  and,  aa  lawyers,  best  fitted  to  judge 
of  his  qualities  as  a  lawyer,  and  as  a  man ;  the  meed  of  his  brothers  in 
a  profession  to  whioh  his  whole  life  was  devoted, — should  be  placed  upon 
the  records  of  tibis  court,  the  highest  in  the  state,  and  the  one  before 
which  he  frequently  came^  and  always  to  enlighten,  by  argument  and 
authority,  as  well  as  to  interest  and  charm  by  the  clearness  of  his 
thoughts)  and  the  beauty  and  fitness  of  the  language  used  to  express 
them. 

Here  let  the  journals  of  this  court,  amid  the  judgment  rolls  that  ex- 
press its  findings  upon  the  great  questions  relating  to  human  affairs, 
human  life,  and  human  liberty,  carry,  too,  the  judgment  of  his  brothers 
at  the  bar,  uttered  at  the  dose,  and  in  the  summing  up  of  a  life,  which,  if 
not  faultless,  was  such  as  left  to  them  a  memory  that  will  ever  be  cher- 
ished for  those  noble  qualities  of  head  and  heart  wliich,  during  a  career 
all  too  short,  he  at  all  times  exhibited. 

Far  away  under  the  greensward  of  his  native  state  lies  all  that  is 
mortal  of  £DHUin>  L.  Smith;  farther  yet,  it  may  be,  in  the  realm  of  the 
endless  future,  existing  in  such  form  and  under  such  circumstances  as 
no  man  can  tell  or  know,  are  those  immortal  powers  of  mind  and  spirit, 
once  his ;  and  here,  all  too  brief,  is  a  humble  tribute,  that  seeks  to  record 
and  perpetuate  what  he  was,  and  what  he  did,  and  how  he  did  it^  when 
among  us.    Peace  to  his  ashes ;  honor  to  his  memory. 

Mr.  Justice  Elliott  responded  in  beha.lf  of  the  court  as 
follows : 

Major  Edmund  Im  Smith  was  my  ideal  of  a  great  lawyer.  I  gladly 
join  with  my  brethren  of  the  bench  and  bar  in  paying  tribute  to  his 
genius.  When  I  first  came  to  Colorado,  Major  Smith  was  in  active  prac- 
tice here,  and  so  continued  for  several  years  after  I  became  judge  of  the 
Denver  district  Thus  it  was  that  I  had  the  opportunity  of  becoming  ac- 
quainted with  his  attainments  and  characteristics  as  a  lawyer. 

It  has  been  said  that  poets  are  bom,  not  mada  Some  have  claimed 
that  great  lawyers  originate  in  the  same  way.  Undoubtedly  some 
persons  have  greater  natural  aptitude  than  othera  for  acquiring  legal 
knowledga  But  at  the  present  day  the  world  has  no  use  for  the  lawyer 
who  relies  on  his  natural  talepts  without  study.  The  first  essential  qual- 
ification of  a  good  lawyer  is  proper  mental  discipline,  which  generally 
results  from  a  good  education.  Added  to  this,  there  must  be  a  thorough 
knowledge  of  the  law,  which  can  only  be  gained  by  long,  hard,  peraiatent 
study  of  the  standard  works  of  the  profession. 

Major  Smith's  natural  talents  were  unquestionably  of  a  high  order. 
He  had  received  a  liberal  education  in  early  life ;  and  had  also  acquired 
a  thorough  knowledge  of  the  fundamental  principles  of  the  law,  so  that 
his  off-hand  judgment  upon  1^^  questions  was  generally  reliable.  Never- 
theless, like  every  trustworthy  lawyer,  he  made  thorough  preparation  for 


xxii  In  Memoriam. 

the  trial  of  his  causes.  It  was  for  this  reason  that  he  appeared  to  sach 
advantage  as  an  advocate  in  open  court  He  was  modest  as  well  as  earn- 
est in  all  his  forensic  efforts.  His  diction  was  elegant,  though  he  seldom 
indulged  in  figures  of  rhetoric  or  aimed  at  flights  of  high-sounding 
oratory.  He  was  especially  accurate  in  his  choice  of  legal  phrases ;  he 
was  always  forcible,  eloquent  and  convincing  in  his  style  of  argument 
He  sometimes  indulged  in  a  little  —  a  very  little  —  pleasantry  or  facetious^ 
ness,  but  rarely  or  never  in  ridicule  or  sarcasm.  He  was  too  amiable  in 
his  disposition  to  willingly  wound  any  one.  He  thus  uniformly  retained 
the  confidence  and  respect  of  court  and  jury,  and  generally  the  good 
will  of  his  opponents.  This  did  not  deter  him,  however,  from  devoting 
all  the  resources  of  his  well-disciplined,  well-stored  mind  to  the  succesa 
of  his  client's  cause. 

Those  who  have  listened  to  Major  Smith  from  the  bench  have  fre- 
quently remarked  the  clearness  with  which  he  made  a  statement  of  his 
cause.  Often  it  is  that  a  cause  well  stated  is  a  cause  gained.  I  remem- 
ber saying  to  the  Major  on  one  occasion  that  when  he  failed  to  make  a 
point  clear  I  had  no  hesitation  in  ruling  it  against  him,  as  I  knew  the 
fault  was  in  his  cause  and  not  in  himself. 

In  the  opening  of  a  cause  to  court  or  jury  Major  Smith  was  never  in  a 
hurry.  He  f&lt  that  he  had  the  right  to  occupy  the  attention  of  the 
court  for  a  reasonable  time  in  the  presentation  of  his  clients  cause.  He 
accordingly  proceeded  with  careful  deliberation;  and  yet  he  never 
wearied  court  or  jury  with  the  prolixity  of  his  argument  In  a  simple, 
plain,  and  unostentatious  manner,  he  introduced  before  the  court  the 
parties  to  the  litigation,  togetherivith  the  facts,  circumstances  and  events 
necessary  to  a  correct  understanding  of  the  controversy.  So  skilfully 
did  he  portray  the  scene  that  the  most  complicated  matters  appeared 
simple  and  easy  of  comprehension.  With  wondei*ful  tact  and  ingenuity 
he  managed  to  exhibit  his  own  client  prominently  in  the  foreground  and 
in  the  most  favorable  light ;  yet  he  was  careful  not  to  overdraw  the 
picture  lest  he  should  thereby  give  his  adversary  opportunity  for  ridicule 
in  case  the  proof  should  fail  to  fulfill  the  predictions  of  his  preliminary 
statement 

Toward  the  court  the  demeanor  of  our  deceased  friend  was  dignified 
and  respectf uL  His  opponents  he  treated  as  equals ;  and  while  he  gen- 
erally admitted  that  their  views  were  worthy  of  respectful  considera- 
tion, he  had  little  difficulty  in  showing  the  superiority  of  his  own  views 
whenever  the  facts  of  his  case  would  possibly  permit  of  such  a  showing. 
He  treated  witnesses  with  fairness  and  candor,  and  soon  won  the  confi- 
dence of  those  who  were  most  opposed  to  him.  By  this  means  he  gen- 
erally obtained  from  them  whatever  they  could  say  in  favor  of  his  client's 
cause.  Being  possessed  of  good  legal  judgment  and  an  imperturbable 
temperament  he  was  able  in  the  midst  of  the  most  exciting  trial  to  cor- 
rectly apply  the  rules  of  evidence;  This  enabled  him  to  avoid  the  mis- 
take of  interposing  captious  and  untenable  objections^  and  thus  to  escape 
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the  mortification  of  unnecessaiy  defeat  before  court  and  jury.  He  sel- 
dom made  an  objection  to  testimonj  unless  it  was  tenable,  or  at  least 
plausible,  and  never  without  haring  the  courage  to  advocate  the  objec- 
tion with  earnestness.  When  overruled  by  the  court  he  submitted  grace- 
fully, often  remarking,  "The  court  is  doubtless  correct,  but  we  will 
reserve  an  exception  as  a  matter  of  precaution."  He  rarely  exhibited 
chagrin  and  never  ill-temper  at  being  overruled,  for  that  would  indicate 
that  he  considered  the  lost  point  too  important^  or  perhaps  essential  to 
the  success  of  his  cause. 

Major  Smith  had  a  genial,  social  nature,  and  possessed  sterling  traits 
of  character  outside  the  sphere  of  his  professional  lifa  His  last  ap- 
pearance in  public  was  at  a  meeting  of  the  Loyal  Legion  of  Ck>lorado,  of 
iff^bich  he  was  a  member.  This  was  but  a  few  months  before  his  death, 
and  he  was  too  feeble  to  speak  at  length.  He  was  never  boastful  of  his 
military  service. 

Hon.  John  P.  Ushbb,  of  Kansas,  who  was  at  one  time  a  member  of 
Freeident  Linooln*8  cabinet,  once  related  to  the  writer  of  this  article  the 
circumstances  under  which  Major  Smith  entered  the  army,  and  how  he 
obtained  his  first  promotion.  The  incident  well  illustrates  the  patriotic 
and  retiring  disposition  of  the  deceased.  A  few  years  before  the  out- 
Ijreak  of  the  war  he  had  commenced  the  practice  of  the  law  in  his  native 
state,  Pennsylvania.  When  the  first  call  for  troops  was  issued  he  enlisted 
as  a  private  soldier,  and  was  soon  in  camp  near  Washington.  Simon 
Cambron,  then  secretary  of  war,  was  an  intimate  friend  of  the  major*8 
family  in  Pennsylvania,  though  they  belonged  to  a  di£Ferent  political 
^paity.  On  learning  that  Edmund  had  enlisted,  the  secretary  sent  a  car- 
riage to  his  regiment  and  had  him  brought  to  the  war  department  He 
was  conducted  to  the  preseuQe  of  Mr.  Cambbon,  who  thus  addressed  him : 
**  My  boy,  your  family,  particularly  your  father  and  your  uncle,  are  per- 
sonal friends  of  mine.  If  you  had  let  me  know  that  you  desired  to  enter 
the  service,  I  could  have  been  of  some  benefit  to  you."  The  young  sol- 
dier promptly  answered :  "  I  did  not  join  the  army  to  secure  any  benefit 
to  myself,  but  to  serve  my  country.**  The  secretary  replied :  **  In  the 
present  emergency  you  can  render  your  country  greater  service  in  some 
official  position.  Tou  are  worthy  of  a  commission  in  the  regular  army, 
and  you  shall  have  it**  The  commission  was  gratefully  accepted ;  the 
young  volunteer  served  faithfully  to  the  dose  of  the  war ;  and  was  pro- 
moted for  conspicuous  gallantry  upon  the  field.  A  patriotic  citizen,  a 
brave  soldier,  a  brilliant  lawyer,  a  genial,  generous-hearted  friend  —  his 
comrades  and  professional  brethren  who  have  enjoyed  his  friendship^  ad- 
mired his  talents,  and  witnessed  his  triumphs,  will  long  and  tenderly 
cherish  his  memory. 

Chief  Justice  Helm  then  ordered  the  resolutions,  and  the 
proceedings  had  in  their  presentation,  to  be  spread  upon  the 
records  of  the  court. 
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HON.  ANDREW  W.  BRAZEE. 

Upon  the  convening  of  the  court  on  Tuesday  morning, 
October  6, 1891,  the  Hon.  Wkstbrook  S.  Deckeb  presented 
the  following  bar  proceedings  and  resolutions  commemo- 
rative of  the  life  and  character  of  the  Hon.  Andrew  W. 
Brazee: 

At  a  meeting  of  the  bar  of  the  city  of  Denver,  held  at  the  United  States 
court-room  in  said  city  on  the  8d  day  of  September,  1891,  a  committee, 
compoeed  of  W.  &  Dbckeb,  K  T.  Wells,  J.  Q.  Chablbs^  Hemby  W. 
HoBSON  and  V.  D.  Markham,  was  appointed  tor  the  purpose  of  drawing 
up  reeolutions  with  regard  to  the  death  of  Andrew  W.  Bkazee. 

Upon  the  15th  day  of  September,  at  a  fm-ther  meeting  of  the  bar  of 
said  city,  said  committee  presented,  the  following  report  and  resolutions : 

WmsREAS,  By  the  wise  decree  of  Providence,  our  brother,  Amdbew 
W.  Bbazee,  has  been  taken  from  our  midst^  and  has  passed  to  the  other 
shore;  and 

Whereas,  His  loss  is  one  that  will  be  felt  by  the  public  and  the  bar  at 
large; 

ThereforSf  be  it  Reaolved,  By  the  members  of  the  bar  of  the  city  of 
Denver,  as  foUows : 

1.  That  the  legal  profession  has  lost  by  the  death  of  Judge  Brazee  an 
exemplary  and  honorable  member  and  representative;  that  the  state  has 
lost  a  most  worthy  and  patriotic  citizen,  and  that  society  has  lost  a  man 
pure  in  his  life,  unselfish  in  his  aims,  and  honorable  in  his  deeda 

2.  That  our  lamented  brother,  Hon.  Andrew  W.  Brazee,  having  occu- 
pied several  important  offices  during  his  life,  always  performed  the  du- 
ties thereof  in  a  fearless,  bold  and  incorruptible  manner.  As  a  public 
officer  he  was  respected ;  as  a  citizen  he  was  ever  true  to  his  convictions, 
favoring  what  he  believed  to  be  for  the  public  good  without  regard  to 
popular  clamor  or  favor,  -and  as  a  friend  he  was  faithful,  true  and  just. 

8.  That  his.  death  is  deplored  by  the  bar  of  the  city,  and  he  will  ever 
be  held  in  high  respect  and  esteem. 

Be  it  further  Iteaolved,  Tliat  the  bar  of  this  city  extend  to  his  widow 
and  family,  In  their  great  affliction,  warm  sympathy  and  condolence. 

Be  it  further  Beaolved,  That  a  copy  of  these  resolutions  be  sent  to  the 
family  of  our  deceased  brother,  and,  furthermore,  be  presented  to  the 
Supreme  Court  of  this  state,  the  Court  of  Appeals,  the  Circuit  Court  of  tlie 
United  States,  and  the  district  and  county  courts  of  Arapahoe  county. 

W.  a  Decker, 

V.  D.  MAHgHAlfy 

RT.  Wells» 
Henrt  W.  Hobson, 
j.  q.  chable& 
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Following  the  presentation  of  the  proceedings  of  the  bar, 
Judge  Decker  addressed  the  coart  as  follows : 

May  it  Please  the  Court:  Judge  Ain>RBwW.  BRAZBBwas  Iwrn  in 
Niagara  county.  New  York,  on  the  27th  of  December,  192^  and  departed 
this  life  in  this  dly  on  the  lat  day  of  last  month.  He  was  educated  for 
the  legal  profession,  a  profession  for  which  he  was  well  suited  both  in 
temperament  and  mental  quality.  In  the  early  years  of  manhood  he 
showed  the  qualities  of  self-reUance,  which  are  so  essential  to  success  in 
our  profession,  by  starting  out  alone  and  unassisted,  and  very  soon  his 
ability  became  recognized,  and  he  advanced  rapidly  to  a  position  in  the 
profession  with  those  most  honored  and  trusted  of  the  section  where  he 
lived.  At  a  time  when  the  practice  of  his  profession  was  bringing  him 
honor,  distinction  and  remuneration,  the  flag  of  our  country  was  fired  on 
at  Sumter,  and  he,  at  the  first  call  for  volunteers,  left  his  books  and  briefs, 
buckled  on  the  armor  of  a  soldier,  and  went  out  to  fight  for  the  cause  of 
national  unity  and  liberty.  There  were  conspicuously  shown  in  the  per- 
formance of  his  new  duties  as  a  soldier  the  same  devotion,  zeal  and  intel- 
ligence which  had  signally  characterized  his  course  in  the  legal  profession, 
and  by  reason  of  unquestioned  merit  he  was  promoted  from  one  position 
to  another  until  he  was  finally  commissioned  lieutenanirColoneL  Through 
aU  the  years  of  the  war  he  was  doing  his  duty  as  a  true  patriot  citizen 
and  soldier,  and  it  was  only  when  the  last  enemy  of  our  coimtry  had 
ceased  to  threaten  her  safety  that  he  put  off  the  blue  and  again  assumed 
the  more  pleasant  duties  and  responsibilities  of  civil  life.  In  1865,  in  his 
native  county,  he  commenced  anew  the  practice  of  his  profession.  I  say 
he  commenced  anew  because  during  a  suspension  of  four  years  his  old 
clients  had  found  new  counselors.  We  have  learned  in  a  general  way 
that  he  again  worked  himself  into  an  excellent  practice  and  acquitted 
himself  with  great  credit  as  assistant  United  States  attorney  of  the  north- 
em  district  of  New  York,  a  position  which  ho  held  for  a  long  time  before 
coming  to  Colorada  In  1876  he  was  appointed  associate  justice  of  the 
supreme  court  of  Ck>lorado,  which  position  he  held  until  Ck>lorado  was 
admitted  as  a  state  and  the  supreme  judges  elected  under  the  state  gov- 
ernment were  installed  in  office.  As  a  judicial  officer  he  was  const  Jerate, 
impartial  and  able,  and  with  a  nature  as  sympathetic  as  his,  the  God- 
given  quality  of  mercy  tempered  the  judgments  which  he  rendered. 
There  never  was  even  a  breath  of  suspicion  against  his  integrity.  From 
1876  to  the  day  of  his  death,  he  has  held  important  official  positions,  and 
in  the  administration  of  each  he  was  honest,  industrious  and  able.  These 
were  qualities  which  made  him  always  a  trusty  soldier  and  an  honored 
citizen. 

Judge  Brazes  was  no  policy  man.  He  did  not  speak,  write  or  act  to 
gain  popular  favor.  What  he  believed  to  be  for  the  public  good,  he  ad- 
vocated without  regard  to  personal  or  political  consequencea    The  sin- 
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cerity  of  his  convictions  was  verified  by  his  daily  conduct  '  He  was  a 
man  of  unusual  will  power.  It  is  not  improper  for  me  at  this  Ume  to 
refer  to  a  habit  which  had  grown  upon  him  and  had  well  nigh  com- 
passed his  ruin.  Rum  was  tightening  its  coils  about  him.  Seeing  his 
great  danger,  a  resolution  was  made  by  him  that  he  would  resist  and 
defy  its  temptation  and  its  power.  The  resolution  was  thereafter  scrupu- 
lously kept  Would  that  other  men  of  ability  and  nobility  in  our  pro- 
fession who  are  in  the  same  dangerous  way  would  emulate  the  example 
of  our  lamented  brother.  Truly  it  is  said,  "  that  he  that  ruleth  his  spirit 
is  better  than  he  that  taketh  a  city." 

Judge  Brazes  was  a  man  of  much  learning  and  ability.  He  was  a  true 
lover  of  his  country.  The  l^gal  profession  was  made  better  by  the  influ- 
ence which  he  exerted.  In  society,  his  influence  was  elevating  and  pu- 
rifying. As  a  husband  and  father  he  was  devoted,  generous  and  loving. 
What  better  can  be  said  of  the  life  and  character  of  any  man? 

Your  Honors,  please,  I  move  that  the  resolutions  just  read  be  spread 
upon  the  records  of  this  court 

Chief  Justice  Helu  responded  orally  on  behalf  of  the 
coart,  paying  a  high  tribate  to  the  mental  and  moral  worth 
of  the  deceased,  and  referring  in  appropriate  terms  to  his 
life  and  official  services  in  the  state  of  Colorado,  conclud- 
ing his  remarks  by  ordering  that  the  proceedings  and 
resolutions  had  and  presented  in  commemoration  of  the 
deceased  be  spread  upon  the  records  of  the  court. 
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1.  Condemnation  op  Minino  Land  poe  Railboad  Pubpobbs— In-  

6TBUCTION8  TO  Jury. —  In  proceedings  by  a  railroad  company  to 
condemn  placer  mining  land,  an  instruction  Uiat  **  the  fact  that  the 
land  is  designated  as  '  placers,'  and  tliat  the  title  thereto  was  acquired 
under  the  mining  laws  of  the  United  States,  constitute  no  evidence 
that  ihe  ground  in  question  contains  valuable  deposits  of  gold  or 
other  mineral,  or  that  the  same  is  valuable  for  placer  purposes,"  is 
not  objectionable,  if  in  the  same  instruction  the  jury  are  told  that, 
if  they  believe  from  the  evidence  the  land  contains  deposits  of  gold, 
they  may  consider  the  fact  as  bearing  on  the  question  of  its  valuer 
and  that  if  the  presence  of  gold  enhances  either  the  market  or  m- 
trindc  value  of  the  land,  due  weight  must  be  g^ven  to  that  fact 

S.  Afpeaisement  OP  DAHAQBa— Since,  under  the  Code  of  Civil  Proced- 
ure of  Colorado,  section  268,  the  value  of  property  taken  in  condem- 
nation proceedings  is  the  actual  value  thereof  at  the  time  of  the 
appraisement  an  instruction  that  the  value  of  the  land  taken  and 
damages  to  the  residue  are  to  be  assessed  in  accordance  with  the 
situation  of  the  property  and  conditions  existing  at  the  date  the  peti- 
tion for  condemnation  is  filed,  is  reversible  error. 

Error  to  District  Court  of  Chaffee  County. 

This  wa8  a  proceeding  in  condemnation,  instituted  by  de- 
fendant in  error,  the  Colorado  Midland  Railway  Company, 
Vol.  16—1 
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to  acquire  the  right  of  way  for  a  railroad  across  placer 
mining  property  of  plaintiff  in  error,  the  Twin  Lakes  Hy- 
draulic Gold  Mining  Syndicate  (Limited).  It  having  been 
.  deemed  important  that  the  railroad  company  should  have 
'  immediate  possession  of  the  right  of  way  for  the  purposes 
of  construction  without  waiting  the  conclusion  of  legal  pro- 
ceedings determining  the  amount  of  damage,  the  parties 
entered  into  a  contract  in  which,  with  various  other  pro- 
visions, covenants  and  stipulations,  occurs  the  following: 

"  In  consideration  of  the  foregoing  covenants  and  agree- 
ments, to  be  kept  and  performed  by  the  party  of  the  first 
part,  said  party  of  the  second  part  hereby  agrees  that  said 
first  party  may  enter  into  the  immediate  possession  of  said 
premises  for  the  purposes  aforesaid,  and  may  begin  at  once 
in  the  construction  of  its  railway  thereon. 

"  And  it  is  further  agreed,  by  and  between  the  parties 
hereto,  that  this  memorandum  of  agreement  may,  upon  the 
hearing  before  the  commissioners  or  the  jury,  which  may 
be  appointed  in  the  proceeding  to  condemn  to  be  instituted 
as  aforesaid,  be  read  in  evidence  and  considered  by  such 
board  of  commissioners  or  Jury  in  determining  the  amoant 
of  compensation  which  shall  be  paid  by  said  second  party 
for  the  premises  hereinbefore  described,  for  the  purposes 
herein  mentioned. 

"  And  it  is  further  agreed,  by  and  between  the  parties 
hereto,  that  this  memorandum  of  agreement  shall  be  a 
covenant  binding  upon  the  parties  hereto  and  their  assigns. 

"  It  is  also  further  agreed  and  covenanted,  as  a  considera- 
tion of  this  instrument,  that  proceedings  in  condemnation 
shall  be  commenced  by  the  party  of  the  first  part  at  once, 
by  the  filing  of  its  petition  in  the  proper  court,  and  that  a 
hearing,  either  before  commissioners  or  a  jury,  shall  be 
had  without  unnecessary  delay,  such  hearing  to  extend  to 
all  other  questions  of  damage  not  included  or  provided  for 
by  this  agreement." 

Possession  was  at  once  taken  and  construction  proceeded. 
The  contract  bears  date  I^ovember  25,  1886.    On  Decern- 
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ber  13th  the  petition  for  condemnation  was  filed.  The  case 
was  tried  to  a  jury  under  the  provisions  of  the  statute, 
commencing  on  May  12th,  resulting  in  a  verdict  of  con- 
demnation and  a  finding  of  $1,000  as  the  value  of  the  land 
taken,  and  damage  to  residue  ef  property  of  $3,000 ;  judg- 
ment in  accordance  with  the  verdict,  and  an  appeal  taken 
from  such  judgment.  Yarious  errors  are  assigned,  but 
those  relied  upon  by  counsel  for  plaintiff  in  error  are  on 
exceptions  taken  to  the  instructions  to  the  jury,  given  as 
asked  by  defendant  in  error.  The  fourth,  relied  upon  as 
erroneous,  is  as  follows : 

*^  (4)  That  in  determining  the  compensation  for  the  land 
taken  and  the  resulting  damages,  if  any,  to  the  remaining 
land,  they  may  consider  not  only  the  uses  and  purposes  to 
which  it  is  now  applied,  but  also  any  other  reasonable  use 
to  which  it  may  be  adapted  or  might  be  appropriated  by 
men  of  ordinary  prudence  and  judgment.  That  if  they 
believe,  from  the  evidence,  the  land  contains  deposits  of 
gold,  they  may  consider  that  fact  as  bearing  upon  the  ques- 
tion of  the  value  of  the  premises,  and  that,  if  the  presence 
of  gold  enhances  either  the  market  value  or  the  intrinsic 
value  thereof,  due  weight  must  be  given  to  that  fact.  But 
that  if  the  value  is  not  thereby  increased,  the  mere  fact 
that  gold  can  be  found  upon  the  premises  should  be  disre- 
garded. That  the  fact  that  the  land  is  designated  as 
placers,  and  that  title  thereto  was  acquired  under  the  min- 
ing laws  of  the  United  States,  constitute  no  evidence  either 
that  the  ground  in  question  contains  valuable  deposits  of 
gold  or  other  mineral,  or  that  the  same  are  valuable  for 
placer  purposes." 

Messrs.  Pattsbson  &  Thomas,  for  plaintiff  in  error. 

Mr.  H.  T.  Rogers  and  Mr.  A.  E.  Pattison,  for  defendants 
in  error. 

Bekd,  C.  Counsel  contend  that  the  fourth  instruction 
was  erroneous  in  charging  ^^  that  the  fact  that  the  land  is 
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designated  as  placers,  and  that  the  title  thereto  was  acquired 
under  the  mining  laws  of  the  United  States,  constitute  no 
evidence  either  that  the  ground  in  question  contains  valu- 
able deposits  of  gold  or  other  mineral,  or  that  the  same  is 
valuable  for  placer  purposes."  This  clause  of  the  instruc- 
tion, above  cited,  should  not  be  examined  alone,  but  in  con- 
nection with  the  balance  of  the  instruction, — to  do  otherwise 
would  be  in  violation  of  a  well-settled  rule.  The  supposed 
objectionable  clause  is  preceded  in  the  same  instruction  by 
the  following:  ^'  That  in  determining  the  compensation  for 
the  land  taken  and  the  resulting  damages,  if  any,  to  the  re- 
maining land,  they  may  consider  not  only  the  uses  and 
purposes  to  which  it  is  now  applied,  but  also  any  other  rea- 
sonable use  to  which  it  may  be  adapted  or  might  be  appro- 
priated by  men  of  ordinary  prudence  and  judgment.  That 
if  they  believe,  from  the  evidence,  the  land  contains  deposits 
of  gold,  they  may  consider  that  fact  as  bearing  upon  the 
question  of  the  value  of  premises,  and  that,  if  the  presence 
of  gold  enhances  either  the  market  value  or  the  intrinsic 
value  thereof,  due  weight  must  be  given  to  that  fact," — 
*  which  materially  modifies  the  clause  in  question.  Taken 
as  a  whole,  we  cannot  see  that  it  is  objectionable.  It  fairly 
presents  the  premises  or  basis  from  which  a  jury  could  ar- 
rive at  the  value.  The  clause  objected  to,  in  our  view  of  it, 
only  amounts  to  saying  that  the  estimated  value  of  the 
property  was  not  to  be  enhanced  and  exaggerated  by  rea- 
son of  its  having  been  regarded  by  the  land  department  of 
the  government  and  purchased  from  it  as  mineral  or  gold- 
producing  land,  and  held  and  worked  as  mines.  If  this  con- 
struction is  correct,  we  cannot  regard  the  instruction  as 
erroneous.  We  are  cited  to  numerous  authorities,  which 
we  have  carefully  examined.  They  are  to  the  effect  that 
the  designation  of  the  character  of  the  land  granted  in  the 
patent,  whether  as  swamp,  agricultural  or  mineral,  is  con- 
clusive and  cannot  be  brought  in  question  in  collateral  pro- 
ceedings. .  Here  there  was  no  question  in  regard  to  the 
character.    Its  character  as  mineral  land  was  conceded.    It 
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was  so  regarded  in  the  contract  and  recognized  as  being 
actnally  occnpied  and  worked  as  placer  mines.  But  such 
conclusive  characterization  did  not  fix  its  value.  It  might, 
as  mineral  land,  be  worth  no  more  than  $5  per  acre,  the 
price  fixed  by  law ;  it  might  be  worth  thousands ;  what  the 
value  was,  was  the  question  to  be  determined  by  the  jury 
from  the  evidence.  True,  in  the  statute  under  which  the 
patent  issued,  mineral  lands  are  defined  to  be,  in  the  act  of 
1872,  "  as  those  containing  voit^Z^  min^aZ  deposits,"  and 
in  the  Eevised  Statutes  of  the  United  States,  as  lands  '^  valu- 
able for  minerals,"  and  it  is  said  that  ^*  valuable  mineral 
deposits  "  in  lands  belonging  to  the  United  States  shall  be 
free  and  open  to  exploration  and  purchase.  This  language 
being  in  the  statute,  it  is  contended  that  the  last  clause  of 
the  instruction,  ^*  constitutes  no  evidence  either  that  the 
ground  in  question  contains  valuable  deposits  of  gold  or 
other  mineral,  or  that  the  same  are  valuable  for  placer  pur- 
poses," is  at  variance  with  the  statute,  and  that  sale  of  the 
land  as  mineral  was  conclusive  of  the  fact  that  it  contained 
valvule  deposits.  We  do  not  so  regard  it.  "We  can  only 
construe  it  as  saying  that  the  land,  though  containing  valu- 
able deposits,  was  not  necessarily  of  great  value, —  might 
not  contain  gold  in  sufficient  quantity  for  profitable  work- 
ing, and  that  the  question  of  value  must  be  determined  from 
the  evidence  and  not  from  the  grant,  which,  under  the  law, 
presumed  or  imported  value. 

There  is  an  apparent  discrepancy  in  one  respect  between 
the  different  portions  of  the  charge ;  that  part  given  at  the 
instance  of  plaintiff  in  error  was  fully  as  favorable  as  was 
warranted,  and  in  some  parts  might  be  regarded  as  con- 
templating prospective  and  speculative  damage,  while  that 
given  at  the  instance  of  the  defendant,  though  apparently 
somewhat  at  variance  in  this  particular  with  that  given  on 
the  prayer  of  the  plaintiff,  appears  to  be  sustained  by,  and 
in  the  language  of,  the  authorities.  That  in  estimating 
damages,  merely  possible  or  imaginary  uses  or  speculative 
schemes  of  its  proprietor  are  to  be  excluded,  see  Pierce  on 
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Railroads,  217 ;  SeaHe  v.  Lacka/wanna  <&  B.  IPj/y  33  Pa.  St. 
67 ;  Dorian  v.  East  Bram.dywvns  <b  W.  IPy,  45  Pa.  St.  620 ; 
Fleming  v.  Chicago^  D.  dk  M.  R.  Co.j  34  Iowa,  353 ;  War- 
ceeter  v.  Cheat  FaUs  Ma/tiuf.  Co,^  41  Me.  159;  LaJce  Shore  dk 
M.  S.  R.  Co.  V.  Cin.  S.  <&  R.  Co.,  30  Ohio  St.  604.  That  it 
is  proper  to  put  in  evidence  the  present  and  any  reasonable 
use  in  the  future  to  which  the  property  may  be  adapted, 
but  not  the  intentions  of  the  owner  as  to  such  future  use 
of  the  land,  see  Sherwood  v.  St.  Pavl  <&  C.  R.  Co.^  21  Minn. 
127;  Pinkham  v.  Chel/maford,  109  Mass.  225;  Fairbanks  v. 
Fitchburgy  110  Mass.  224. 

It  is  ably  urged  in  argument  that  the  third  and  fifth  in- 
structions were  erroneous  in  the  clauses  where  it  was  said 
that  the  value  of  the  land  taken  and  the  damages  to  the 
residue  should  be  assessed  ^^  in  accordance  with  the  situa- 
tion of  the  property  and  conditions  existing  at  that  time," 
viz.,  at  the  date  of  filing  the  petition. 

The  language  in  our  Code  of  Civil  Procedure,  section  253, 
is :  ^^  In  estimating  the  value  of  all  property  actually  taken, 
the  true  and  actual  value  thereof  at  the  time  of  the  appraise- 
ment shall  be  allowed  and  awarded,- '  etc. 

The  statute  is  imperative,  and  the  instruction  is,  in  viola- 
tion of  it,  technically  incorrect.  In  view  of  what,  accord- 
ing to  the  record,  "  the  evidence  tended  to  show,"  we  can- 
not say  the  error  was  harmless ;  whether  or  not  there  was 
any  change  of  value  between  the  date  of  the  petition  and 
the  time  of  trial  is  not  shown.  As  it  was  erroneous, 
and  counsel  for  plaintiff  in  error  insist  that  it  was  prejudi- 
cial, the  judgment  should  be  reversed  and  the  cause  re- 
manded. 

I  concur :  Richmond,  0. 

I  dissent :  Bissell,  C. 

Peb  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  reversed. 

Reversed. 
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Collins  v.  Bubns. 


1.  JuBOBS  —  Opinions  which  Dibquauft.—  Section  182,  CivQ  Code  of 

1887,  does  not  make  the  forming  or  ezpresBing  of  an  opinion  a  de- 
cisiye  test  as  to  the  juror's  competency,  unless  the  opinion  be  un- 
qualified as  to  the  merits  of  the  action. 

2.  SELBcnoN  OF  Jury— Discretion  of  Trial  Court.— A  large  dis- 

cretion is  lodged  with  the  trial  judge  in  the  selection  of  jurors.  And 
where  no  positive  provision  of  statute  is  disregarded,  unless  there 
appears  to  have  been  a  gross  abuse  of  such  discretion  in  determin- 
ing the  question  of  enmity  or  bias,  the  supreme  court  will  not  inter- 
fere. 
3-  Appeal  to  District  Court  —  Attachment  Traverse  Abandoned.— 
By  appearing  in  the  district  court  upon  appeal  thereto,  and  retrying 
the  cause  on  the  merits  without  calling  attention  to  his  attachment 
traverse,  appellant  will  be  held  to  have  abandoned  the  dissolution 
proceeding. 

4.  When  Such  Abandonment  Presumed  in  Supreme  Court. —  Such 

traverse  should  ordinarily  be  first  retried  in  the  appellate  court  If 
the  record  be  silent  uix>n  the  subject,  it  will  be  presumed  that  the 
attempt  to  dissolve  was  not  renewed. 

5.  Release  of  Attachment,  How  Procured.- Attachment  proceed- 

ings are  purely  statutory  and  must  throughout  substantially  conform 
to  the  statutory  requirement&  If  the  prescribed  procedure  for  re- 
lease of  attached  property  be  not  invoked,  the  levy  remains  in  force. 
tt.  Appeal  Bond— Attached  Property  Not  Released  by  It.— An 
appeal  undertaking  has  not  the  effect  of  a  forthcoming  bond  and 
does  not  release  attached  property  or  alter  its  status. 

Appeal  from  District  Court  of  Pitkin  County. 

Messrs.  Markham  &  Dillon  and  E.  A.  Clabk,  for  appel* 
lant. 

Mr.  Aaron  Heims,  for  appellee. 

Chief  Justice  Helm  delivered  the  opinion  of  the  court. 

The  court  did  not  err  in  overruling  the  challenges  for 
cause  to  the  jurors  Hewitt  and  Tourtelotte.    Hewitt  had 
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heard  "  some  of  the  facts."  Tourtelotte  had  "  heard  of  the 
case."  Hewitt,  at  the  time  he  learned  of  the  matters  in- 
volved, formed  "  a  slight  opinion,"  but  had  since  forgotten 
even  the  statements  made  to  him.  Tourtelotte  formed  and 
expressed  a  conditional  opinion,  which,  however,  did  not 
concern  the  real  merits  of  the  controversy.  Each  swore 
upon  his  voir  dire  that  he  thought  he  could  try  the  case 
fairly  upon  the  evidence  introduced  at  the  trial,  regardless 
of  the  opinion  previously  entertained. 

The  statute  does  not  make  the  forming,  or  even  the  ex- 
pressing, of  an  opinion  a  decisive  test  as  to  the  juror's  com- 
petency, unless  such  opinion  be  "  unqualified  *  *  *  as 
to  the  merits  of  the  action."  Civil  Code,  §  182.  The  object 
of  the  law  in  this  as  in  all  other  respects  is  to  secure  fair 
and  impartial  trials.  Intelligent  citizens  are  sure  to  hear  of 
cases,  both  civil  and  criminal,  involving  the  public  interest 
or  welfare ;  and  they  are  equally  certain  to  base  some  sort 
of  an  opinion  upon  what  they  hear.  It  would  be  a  travesty 
upon  the  administration  of  justice  if  every  intelligent  man 
were  thus  disqualified  from  sitting  as  a  juror  in  such  cases. 
The  law  fortunately  does  not  involve  this  absurdity.  It 
takes  notice  of  the  fact  that  intelligence,  even  when  coupled 
with  preconceived  impressions,  may  award  more  impartial 
justice  than  ignorance,  too  often  swayed  "by  impulse  or 
prejudice,  and  perhaps  incapable  of  logical  discrimination. 
Hence  a  large  discretion,  to  be  carefully  exercised  for  the 
purpose  of  insuring  equitable  results,  is  lodged  with  the 
trial  judge  in  the  selection  of  jurors, —  a  discretion  that 
must  be  governed  largely  by  the  characteristics  of  the  juror 
and  the  special  circumstances  connected  with  each  particu- 
lar challenge ;  and  where  no  positive  provision  of  the  stat- 
ute is  disregarded,  unless  there  appears  to  have  been  a 
gross  abuse  of  discretion  in  determining  the  question  of 
enmity  or  bias,  courts  of  review  will  not  interfere.  Sail- 
road  Co,  V.  Moyn^ham,^  8  Colo.  56.  * 

A  writ  of  attachment  was  duly  issued  at  the  commence- 
ment of  the  action,  and  levied  upon  certain  property  of 


1891.]  Collins  v.  Burns.  9 

defendant.  PlaintiflPs  afSdavit  in  attachment  was  traversed 
by  defendant,  and  an  issae  thus  made,  as  permitted  by  law. 
This  issae  was  tried  by  the  county  court,  and  judgment 
was  rendered  sustaining  the  attachment.  When  the  cause 
was  afterwards  appealed  by  defendant  to  the  district  court, 
it  stood  for  trial  from  the  beginning  de  novo.  The  appli- 
cation to  dissolve  the  attachment  upon  the  traverse  of 
the  affidavit  might  have  been  first  retried ;  but  the  record 
before  us  is  entirely  silent  upon  the  subject,  and  from  this 
silence  we  must  presume  that  the  attempt  to  dissolve  the 
attachment  was  not  renewed.  It  was  not  the  duty  of  the 
judge  to  retry  this  collateral  issue,  unless  requested  to  do 
so;  and  for  aught  we  know  he  may  not  have  been  aware  of 
its  existence.  By  appearing  in  the  district  court,  and  re- 
trying his  cause  on  the  merits  without  insisting  upon  a  dis- 
position of  his  attachment  traverse,  appellant  must  be  held 
to  have  abandoned  the  dissolution  proceeding.  He  cannot 
now  be  heard  to  complain  because  the  court  below  did  not 
formally  dispose  of  the  attachment  issue. 

When  the  present  appeal  was  taken,  the  act  (Sess.  Laws 
1889,  p.  78)  authorizing  a  review  of  judicial  orders  subse- 
quent to  final  judgment  was  not  in  force.  But,  had  it  been, 
the  objection  in  this  case,  predicated  upon  a  subsequent 
ruling,  is  not  well  taken.  Attachment  proceedings  are 
purely  statutory,  and  must  throughout  substantially  con- 
form to  the  statutory  requirements.  As  we  have  already 
seen,  the  act  prescribes  a  method  for  procuring  the  dissolu- 
tion of  attachments  and  a  return  of  the  property  taken. 
Civil  Code,  §§  96,  113.  It  also  provides  for  the  release  of 
personal  property  attached,  and  its  redelivery  to  defendant 
upon  the  giving  of  a  forthcoming  bond.  Id.  §§  111,  112. 
If  these  remedies  be  not  invoked,  there  seems  to  be  no  legal 
alternative  but  for  the  levy  to  remain  in  force,  and  for  the 
sheriflf  to  retain  possession  of  personal  property  taken  under 
his  writ.  We  find  nothing  in  the  statutes  giving  an  appeal 
undertaking  the  force  or  effect  of  a  forthcoming  bond,  or 
permitting  such  an  instrument  to  otherwise  alter  the  status 


16 
10 

10 
«0 

10 
17 

10 
49 

10 
li 

"To 

131 

10  CoBY  V.  Halthusek.  [JaiL  T-, 

of  attached  property.  The  district  judge  ruled  correctly 
in  denying  appellant's  petition  for  a  discharge  of  the  at- 
tachment, predicated  upon  the  undertaking  on  appeal  from 
the  county  court.    The  judgment  of  the  district  court  is 

affirmed. 

Affirmed. 


CoBY  V.  Halthusek. 


-^  ^Q  1.  Dismissal  of  Appeal  —  Waiver  op  Personal  PRmnLEOE— The 
25  504:  right  conferred  by  section  4,  page  159,  Session  Laws  1885,  to  have  an 

appeal  dismissed  upon  failure  of  appellant  to  perform  certain  speci- 
fied acts,  is- a  personal  privilege  which  may  be  waived  by  appellee^ 

%  What  Acts  Will  Amount  to  a  Waiver.— When  counsel  for  ap- 
pellee, without  interposing  his  motion  to  dismiss,  appears  and  pro- 
cures the  postponement  of  trial  to  a  succeeding  term,  and  at  the 
second  term  states  that  the  cause  will  be  ready  for  ti-ial  when  reached 
in  its  order,  and  at  the  third  term  consents  to  setting  it  for  trial,  he 
waives  the  right  to  thereafter  move  for  dismissal. 

8.  Evidence  of  Waiver  by  Extrinsic  Proofs.—  And  if  it  be  clearly 
shown  by  extrinsic  proofs  that  an  unqualified  appearance  was  made 
without  interposing  the  motion  to  dismiss,  the  waiver  should  be 
recognized  though  the  facts  showing  such  appearance  may  not  be 
affirmatively  recorded  upon  the  record  proper. 

4  Motions  to  Dismiss  —  Diligence  Required. —  Motions  to  dismiss 
must  always  be  presented  at  the  earliest  reasonable  opportunity. 

Error  to  District  Court  of  El  Paso  County, 

Mr.  T.  A.  McMoRRis,  for  plaintiff  in  error. 

Mr.  J.  L.  "Williams  and  Mr.  A.  E.  Pattison,  for  defend- 
ant in  error. 

Per  Curiam.  The  present  writ  of  error  is  prosecuted  for 
the  purpose  of  reversing  the  action  of  the  court  below  dis- 
missing an  appeal  thereto  from  the  county  court.  The  ap- 
peal in  question  was  not  taken  during  the  day  on  which  the 
judgment  was  rendered,  nor  was  a  notice  in  writing  served 
upon  appellant's  attorney  of  record  within  five  days  after 
the  appeal  was  perfected.    The  action  of  the  district  court 


1891.]  CoBY  V.  IIalthusbn.  11 

in  dismissing  the  same  wbb  in  pursuance  of  the  statute. 
Sec  4,  p.  159,  Sess.  Laws  1885.  The  statutory  right  iu 
question  is  a  personal  privilege,  which  may  be  waived  by 
appellee.  Hobertsan  v.  (yReiUy^  14  Colo.  441.  But,  unless 
such  waiver  in  some  way  took  place,  the  judgment  of  the 
district  court  should  be  sustained. 

The  record  proper  before  us  does  not  recite  all  the  orders 
and  proceedings  of  the  trial  court  after  the  taking  of  the 
appeal  and  prior  to  the  motion  to  dismiss.  We  find  noth- 
ing in  the  portion  presented  decisive  upon  the  question  of 
waiver. 

The  bill  of  exceptions,  however,  contains  affidavits  by 
each  of  the  two  opposing  counseL  The  affidavit  of  coun- 
sel for  appellant  recites  certain  facts  relied  upon  by  him  as 
showing  an  abandonment  of  the  right  to  dismiss  the  ap- 
peal. Among  the  matters  recited  are  a  number  tending 
to  establish  a  general  appearance  in  the  court  below  by 
counsel  for  appellee,  and  participation  in  proceedings  con- 
nected with  the  cause,  before  interposing  his  motion  to  dis- 
miss. The  counter-affidavit  of  appellee's  counsel  contains 
no  positive  denial,  specific  or  general,  of  these  matters.  It 
simply  states  that  his  first  appearance  in  the  district  court 
was  when  he  filed  his  motion  to  dismiss  the  appeal.  This 
is  merely  counsel's  legal  opinion  as  to  what  constituted  an 
appearance, —  the  very  question  the  court  was  to  consider 
and  determine  upon  the  proofs.  For  the  purposes  of  the 
present  review,  we  must  therefore  assume  that  the  specific 
matters  in  question  stated  by  appellant's  counsel  are  true. 

Acting  upon  the  foregoing  assumption,  we  find  that  at 
the  first  term  of  court  subsequent  to  the  taking  of  the  ap- 
peal counsel  for  appellee  was  present,  and  objected  to  pro- 
ceeding to  trial,  on  the  ground  that  it  was  not  the  custom 
of  the  court  to  try  causes  at  the  term  at  which  they  had 
been  docketed ;  also  that  thereupon,  in  deference  to  coun- 
sel's further  declaration  that  he  did  not  want  to  try  the 
cause  at  that  term,  it  was  continued ;  that  at  the  second 
term  subsequent  to  the  appeal,  when  the  cause  was  called, 
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counsel  for  appellee  stated  to  the  court  that  it  would  be  for 
trial  in  its  order  when  reached,  but,  since  no  civil  actions 
were  reached  for  trial,  it  went  over  that  term.  Again, 
that  at  the  third  term,  and  prior  to  interposing  his  motion 
to  dismiss,  counsel  for  appellee  stated  to  the  court,  when 
interrogated  with  reference  to  setting  the  cause  for  trial, 
that  it  would  not  require  a  jury,  and  by  consent  of  coun- 
sel for  appellant  it  was  thereupon  left  to  be  tried  by  the 
court  before  its  adjournment.  We  also  find  that  during 
all  this  time  the  name  of  counsel  for  appellee  stood  upon  the 
judge's  docket  as  attorney  in  the  cause  without  objection. 

The  foregoing  admitted  facts  unquestionably  establish 
such  an  appearance  in  the  court  below  as  constituted  a 
waiver  of  the  right  to  insist  upon  a  motion  to  dismiss, 
under  the  statute.  It  would  no  doubt  be  more  regular  and 
satisfactory  if  matters  relied  upon  as  showing  a  general  ap- 
pearance were  in  some  way  evidenced  by  the  record  proper 
or  files  of  the  cause ;  but  we  cannot  say  that  the  absence  of 
such  authentication  should  in  all  cases  be  held  decisive  of 
the  question.  Some  of  the  facts  above  stated,  touohing  the 
conduct  of  counsel  for  appellee  in  open  court  before  inter- 
posing his  motion,  and  others  that  might  be  mentioned,  are 
of  such  a  nature  that  they  would  not  necessarily  appear 
upon  the  judge's  docket,  the  clerk's  record,  or  the  files. 

The  judge  himself  cannot  be  expected  always  to  remem- 
ber the  conduct  relied  on  as  constituting  a  waiver.  And 
this  is  especially  true  where,  as  in  the  present  case,  the  par- 
ticipation of  counsel  for  appellee  extends  through  different 
terms  of  court. 

If,  therefore,  it  is  clearly  shown  by  extrinsic  proofs  that 
an  unqualified  appearance  in  open  court  was  made  and 
action  taken  or  participated  in,  or  rules  or  orders  sub- 
mitted to  by  counsel  for  appellee  without  interposing  his 
motion  to  dismiss,  we  think  the  waiver  should  be  recog- 
nized, though  the  fact  of  the  appearance,  participation  or 
submission  does  not  affirmatively  appear  by  entries  in  the 
record  proper. 
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In  the  present  case,  counsel's  laches  in  failing  to  interpose 
his  motion  until  towards  the  close  of  the  third  term  of  coijrt 
after  the  appeal  was  taken,  is  an  important  additional  con- 
sideration. Such  motions  as  the  one  in  question  must  be 
presented  at  the  earliest  reasonable  opportunity.  Counsel 
does  not  deny  that  he  knew  of  the  appeal  and  also  knew 
that  his  name  appeared  for  appellee  upon  the  docket,  and 
he  gi^es  no  valid  excuse  for  not  sooner  submitting  his  ap- 
plication to  dismiss.    The  judgment  of  the  district  court  is 

reversed. 

Severaed. 


1.  EQmTY  Practice— Vkbdict  op  Juby  Not  Bindinq  on  Chancel- 
lob. —  The  verdict  of  a  jury  on  a  feigned  issue  out  of  chanoery  is 
not  binding  on  the  chanceUor,  and  he  may  disregard  it»  and  decide 
tiie  cause  according  to  his  own  judgment 

Sl  liOST  Deed— Proof  Necessary  to  Establish.— In  view  of  the 
rule  that  the  record  title  to  land  ought  not  to  be  set  aside  on  the  as- 
sumption of  a  lost  deed,  except  upon  clear  proof  of  its  execution, 
existence,  and  enough  of  its  contents  to  enable  the  court  to  deter- 
mine the  character  of  the  instrument^  an  action  to  res.tore  an  alleged 
lost  deed  to  a  homestead  caonot  be  sustained,  where  the  evidence 
fail^  to  show  its  date,  manner  of  execution,  nor  a  definite  descrip- 
tion of  the  property  conveyed  thereby,  and  it  not  appearing  that  the 
alleged  grantee,  in  her  life-time,  ever  claimed  title  to  the  homestead, 
and  her  occupancy  of  the  premises  being  consistent  with  her  rela- 
tions to  the  alleged  grantors. 

Error  to  District  Court  of  Arapahoe  County. 

Messrs.  Bbownb  &  Putnam,  for  plaintiffs  in  error. 

Messrs.  Pebet  ife  Cajipkkteb,  for  defendants  in  error. 

EicHMOKB,  C.  This  action  was  brought  on  a  complaint 
in  the  nature  of  a  bill  in  equity  to  restore  a  lost  deed. 
Plaintiffs  in  error  and  complainants  below  allege  that  they 
are  the  heirs  at  law  of  one  Mary  A.  Thompson,  and  inter- 
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ested  as  heirs  at  law  in  the  estate  of  said  Mary  A.  Thomp- 
son, who  died  intestate.  That  Emma  G.  Speed,  daughter 
of  said  Thompson,  did  by  her  deed  of  conveyance  transfer 
all  her  interest  in  the  real  estate  of  said  Thompson  to  said 
Sarah  E.  McDonald.  That  on  the  18th  day  of  February, 
1875,  Salathiel  Thompson,  father  of  the  plaintiffs  and  de- 
fendants, except  William  C.  Clows,  executed  and  delivered 
to  the  defendants  a  mortgage  on  the  north  one-half  of  the 
undivided  one-half  of  the  center  one-third  of  lot  No.  11,  in 
block  No.  2,  in  the  west  division  of  the  city  of  Denver,  to 
secure  the  payment  of  his  promissory  note.  Said  note  being 
unpaid,  defendants  filed  a  bill  in  chancery  in  the  county 
court  of  Arapahoe  county  to  foreclose  said  mortgage.  That 
on  the  21st  day  of  March,  A.  D.  1876,  a  decree  was  entered 
of  record  in  said  cause  in  said  court  against  Salathiel  Thomp- 
son for  the  sum  of  $1,508.08  and  costs,  and  for  the  sale  of 
said  property.  That  the  special  master  in  chancery  made 
sale  of  said  property  on  the  4th  day  of  May  for  the  sum  of 
$1,545.80  to  the  defendants,  and  by  his  deed  of  the  7th  of 
February,  1877,  the  master  conveyed  to  defendants  the  said 
premises.  That  some  time  after  the  date  of  the  master's 
deed,  about  the  latter  part  of  the  year  1879,  the  defendants 
conveyed  for  a  valuable  consideration  the  property  above 
described  to  Mary  Ann  Thompson,  and  delivered  the  deed 
of  conveyance  to  her,  but  that  she  failed  to  record  the 
same.  That  said  Mary  Ann  Thompson  remained  in  posses- 
sion of  the  premises  for  two  years  after  date  of  deed,  con- 
tinuing to  collect  the  rents  up  to  the  time  of  her  death, 
December  7, 1885.  That  at  the  time  of  her  death  she  had 
possession  of  the  property  and  of  the  deed  of  conveyance, 
and  that  said  deed  was  deposited  with  Mary  C.  GuUen  for 
safe-keeping,  and  has  been,  with  other  valuable  papers,  ab- 
stracted and  carried  away  without  her  knowledge  and 
consent,  and  is  either  lost  or  destroyed.  That  after  the 
abstraction  of  said  deed  the  defendants  pretended  to  be  the 
owners  of  said  premises  in  fee,  and  are  and  have  been  ex- 
ercising acts  of  ownership  over  the  same,  and  refuse  to 
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supply  said  lost  deed,  and  thereby  establish  title  to  said 
premises  in  the  estate  of  said  Mary  Ann  Thompson. 

To  the  complaint  defendants  answer,  denying  that  they 
ever  made  a  deed  of  conveyance,  or  ever  in  any  manner 
conveyed  the  property  described  in  the  complaint,  or  any 
part  thereof,  to  said  Mary  Ann  Thompson ;  or  that  at  the 
time  of  her  death,  or  at  any  time,  she  ever  had  any  such 
deed  of  conveyance ;  or  that  such  deed  was  ever  deposited 
with  Mary  C.  CuUen  or  any  other  person ;  or  that  said  deed 
has  been  abstracted,  carried  away  or  destroyed.  They 
admit  that  said  Mary  Ann  Thompson,  with  her  husband, 
Salathiel  Thompson,  resided  in  and  upon  the  premises  men- 
tioned in  the  complaint,  and  enjoyed  the  use  thereof  during 
their  life-time,  together  with  the  rents  and  profits  thereof; 
but  aver  that  this  occupation  and  enjoyment  of  the  rents 
and  profits  of  the  premises  was  by  consent  of  the  defend* 
ants  in  consideration  of  love  and  affection  which  they  bore 
to  them  ss  their  parents.  From  the  foregoing  it  will  be 
seen  that  the  issue  in  the  court  below  was  whether  or  not 
the  defendants  had  ever  executed  a  deed  of  conveyance  of 
the  premises  to  Mary  Ann  Thompson.  The  cause  was  tried 
to  the  court  in  the  first  instance,  and,  at  the  time  being 
unable  to  reach  a  conclusion,  the  court  directed  the  trial 
of  the  issue  to  a  jury,  to  whom  was  submitted  the  following 
questions:  ^^Firgt.  State  whether,  on  December  7,  1885, 
there  was  in  existence  a  deed  conveying  in  fee  all  the  north 
one-third  of  lot  No.  11  in  block  No.  2  in  the  west  division 
of  the  city  of  Denver,  in  Arapahoe  county,  Colorado,  from 
William  N.  Thompson  and  George  A.  Thompson  to  Mary 
Ann  Thompson.  Second.  If  such  a  deed  was  in  existence, 
state  whether  it  has  been  delivered  by  the  grantors  to  the 
grantee,  Mary  Ann  Thompson." 

The  jury  answered  both  of  these  questions  in  the  affirm- 
ative. The  court  thereupon,  notwithstanding  the  verdict, 
entered  judgment  in  favor  of  the  defendants,  and  dismissed 
the  complaint.  To  reverse  this  action  of  the  court  this 
writ  of  error  is  prosecuted.    The  errors  assigned  are  that 
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the  court  erred  in  setting  aside  the  verdict  and  dismissing 
the  complaint ;  that  the  finding  of  the  court  is  contrary 
to  the  evidence  and  contrary  to  the  law. 

Plaintiffs  in  error  urge :  Mrst,  that  the  findings  pf  the 
jury  on  the  issues  of  fact  were  binding  on  the  judge ;  wo- 
07idy  that  the  evidence  was  sufficient  to  entitle  them  to  a 
decree.  Upon  the  first  proposition  we  are  inclined  to  think 
that  the  law  in  this  state  is  well  established. 

In  Ahbott  V.  Montiy  8  Colo.  562,  it  is  said :  ^^  Whether  the 
chancellor  shall  direct  or  refuse  an  issue  rests  wholly  in  his 
discretion,  and  we  fail  to  discover  any  valid  reason  why  it 
should  not  so  rest.  If  an  issue  be  directed,  the  verdict  of 
the  jury  thereon  is  not  binding  upon  the  chancellor's  con- 
science. He  is  not  only  at  liberty  to  disregard  it,  but  it  is 
his  duty  to  decide  the  cause  according  to  the  dictates  of  his 
own  judgment,  and  the  convictions  of  his  own  conscience. 
In  an  action  at  law,  the  verdict  of  the  jury  is  of  higher  and 
more  solemn  import.  It  is  the  foundation  upon  which  the 
judgment  of  the  court  must  rest. 

'^  In  a  suit  in  equity,  the  verdict  is  not  necessarily  the 
foundation  of  the  decree.  It  is  merely  incidental,  and  may 
be,  and,  if  the  chancellor's  conscience  is  not  satisfied  with 
it,  must  be,  wholly  unheeded." 

The  same  doctrine  is  laid  down  in  McOcm  v.  CPNeH^  5 
Colo.  58;  IlaU  v.  Zinuy  8  Colo.  264;  Ki/rdey  v.  Mining 
Co.,  id.  279 ;  Tabor  v.  Sullivan,  12  Colo.  136. 

Accepting,  then,  the  doctrine  in  this  state  to  be  that  the 
verdict  of  the  jury  in  such  a  case  is  not  binding  upon  the 
chancellor,  the  sole  question  remaining  for  consideration 
is :  ''  Was  the  evidence  sufficient  to  warrant  a  decree  as 
prayed  for  by  the  complainants,  or  was  it  insufficient,  and 
the  court  therefore  warranted  in  dismissing  the  complaint, 
and  rendering  judgment  accordingly,  notwithstanding  the 
findings  of  the  jury?  "  We  think  it  may  be  said  that  if  the 
court  had  accepted  the  verdict  of  the  jury,  and  entered 
judgment  in  accordance  with  such  verdict,  we  should  not 
have  disturbed  such  judgment;  but  it  does  not  follow 
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from  this  that  the  judgment  as  rendered  ought  to  be  dis- 
turbed. 

There  is  some  conflict  in  the  testimony  of  the  witnesses 
on  behalf  of  the  plaintiffs  and  defendants.  The  two  de- 
fendants positively  swear  that  they  never  executed  the  deed 
to  the  property,  as  claimed  by  the  plaintiffs;  and,  in  oppo- 
sition to  this  positive  assertion  of  the  two  defendants,  the 
testimony  on  the  part  of  the  plaintiffs' witnesses  is  not 
verv  definite  and  certain. 

The  testimony  of  Mary  C.  Cullen  is  to  the  effect  that  she 
received  several  deeds  with  other  papers  from  her  sister, 
Mrs.  Speed,  and  was  told  that  they  pertained  to  the  estate 
of  Mary  Ann  Thompson.  She  never  examined  the  deeds 
or  compared  them  with  the  numbers  of  the  lots ;  did  not 
know  what  lots  they  had  reference  to,  and  did  not  know  even 
the  number  of  the  home  place,  but  that  she  noticed  that  the 
deeds  were  signed  by  William  and  George, —  recognized  the 
handwriting.  In  her  cross-examination  she  says :  "  I  saw 
the  deed  from  defendants  to  mother  among  the  papers  left 
in  my  charge  by  Mrs.  Speed.  Can't  remember  how  many 
deeds  there  were.  Know  they  were  deeds  with  brothers' 
names  to  them,  because  I  recognized  the  handwriting.  Do 
not  remember  the  notary ;  but  know  it  was  a  deed  by  the 
shape  it  was  in.  Do  not  remember  if  the  face  of  the  deed 
was  blank  like  Exhibit  A.  All  I  do  remember  is  their 
names  inside,  both  together, —  down  here  somewhere." 

Mrs.  Speed  claims  that  she  saw  the  deed  purporting  to 
convey  the  property  to  her  mother.  She  does  not  give  the 
language  of  the  deed,  or  its  date,  or  its  manner  of  execution, 
but  in  an  indefinite  way  testifies  positively  that  she  saw  the 
deed  to  this  property.  Her  testimony,  however,  was  by 
deposition,  and  that  of  the  other  witnesses  was  before  the 
court. 

There  is  no  reason  given  why  this  deed,  if  in  existence, 
was  not  placed  upon  the  record  in  the  life-time  of  Salathiel 
Thompson  or  Mary  Ann  Thompson.  There  is  no  conversa- 
tion detailed  by  any  of  the  witnesses  on  the  part  of  the 
Vol.  16  — 2 
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plaintiflfs  which  indicates  that  Mary  Ann  Thompson  ever 
claimed  the  property  as  her  individual  property.  The  oc- 
cupation and  possession  of  the  property  with  the  enjoyment 
of  the  rents  during  the  life-time  of  the  father  and  mother 
are  certainly  consistent  with  the  declarations  of  the  defend- 
ants in  their  answer  and  in  their  testimony.  The  rule  as 
laid  down  in  such  cases  is  that  ^'  a  title  to  land  duly  authen- 
ticated by  written  evidence  ought  not  to  be  set  aside  on  the 
assumption  of  a  previous  lost  conveyance,  except  upon  clear 
proof  by  the  claimant  of  the  execution  and  existence  of  the 
supposed  deed,  and  so  much  of  its  contents  as  will  enable 
the  court  to  determine  the  character  of  the  instrument." 
Metoalf  V.  Van  Benthuyaerij  3  N.  Y.  424 ;  Edwards  v.  Noye%^ 
66  N.  Y.  125. 

Under  this  rule  we  can  readily  see  how  the  chancellor 
trying  the  cause,  having  before  him  the  witnesses  and  the 
depositions,  and  twice  having  heard  all  the  testimony,  could 
readily  say  that  the  existence  of  the  alleged  lost  instrument, 
notwithstanding  the  finding  of  the  jury,  was  not  sufficiently 
established  by  the  testimony.  The  defendants'  testimony, 
excepting  so  far  as  it  conflicts  with  that  of  Mrs.  Speed  and 
Mrs.  Cullen,  stands  entirely  unimpeached.  They  positively 
swear  that  they  never  executed  the  instrument,  and  never 
intended  in  any  manner  or  form  to  part  with  the  title ;  and 
in  reality,  there  seems  to  have  been  no  necessity  for  their 
doing  so,  inasmuch  as  they,  in  consideration  of  the  relation 
of  parents  and  sons,  permitted  the  father  and  mother  to 
enjoy  during  their  life-time  the  possession  and  rents  and 
profits  of  the  property.  This,  coupled  with  the  failure  to 
record  the  deed,  and  the  inability  of  any  of  the  witnesses 
who  are  interested  in  establishing  the  existence  of  the 
deed  to  satisfactorily  prove  that  they  had  ever  examined 
the  deed  to  ascertain  whether  or  not  it  contained  an  ac- 
curate description  of  the  premises,  and  the  additional  fail- 
ure of  Mrs.  Cullen  to  deliver  the  deed  of  the  property  to 
the  administrator,  and  the  fact  that  there  were  several 
deeds  in  existence  pertaining  to  the  estate,  and  one  in  par- 
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tioular  relative  to  mining  property  in  Boulder  county, 
which  had  been  executed  by  one  of  the  defendants,  renders 
it  a  matter  of  extreme  doubt  as  to  whether  any  such  deed 
as  is  described  in  the  complaint  was  ever  in  existence,  and, 
in  our  judgment,  was  sufficient  to  create  in  the  mind  of  the 
chancellor  a  well-founded  belief  that  such  a  deed  had  never 
been  executed  and  delivered.  Accepting  the  doctrine  that 
the  chancellor  must  act  upon  the  convictions  of  his  own 
judgment  and  conscience,  and  that  it  is  his  province  ulti- 
mately, in  cases  of  this  kind,  to  find  the  facts,  pass  upon  the 
weight  of  the  evidence  and  the  credibility  of  the  witnesses, 
we  feel  convinced  that  this  court  would  not  be  warranted 
in  disturbing  the  action  of  the  court  below.  The  judgment 
should  be  affirmed. 

Ebed  and  Bissbll,  CO.,  concur. 

« 

Pbb  Cubiam.    For  the  reasons  stated  in  the  foregoing 

opinion  the  judgment  is  affirmed. 

Affirmed, 


Chabtband  et  al.  y.  Bbaob. 

t  A  SodETT  May  be  a  Mutual  Insubance  Company.— The  society 
knowiL  as  the  *"  Ancient  Order  of  Uoited  Workmen/'  so  far  as  it  is 
engaged  in  the  business  of  life  insurance,  must  be  treated  in  law  as 
a  mutual  life  insurance  company. 

%  A  Gebtificatb  of  Insubance  a  Wbtiten  Ck>NTBAcrr. — The  certifi- 
cate of  insurance  is  to  be  regarded  as  a  written  contract^  and,  so  far 
as  it  goes,  it  is  the  measure  of  the  rights  of  aU  parties. 

8w  Vested  Riqhts  Favobed. — It  is  the  policy  of  the  law  to  favor 
vested,  rather  than  contingent^  estates. 

4  An  Insubance  Polict  Tbeated  as  a  Will.— A  policy  of  life  in- 
surance is  in  the  nature  of  a  testament,  and  although  not  a  testa- 
ment»  in  construing  it  the  courts  will  so  far  as  possible  treat  it  as  a 
wia 

6.  Insubance  Gebtificatb  May  Become  a  Vested  Right.— Under  a 
certificate  providing  that  upon  the  death  of  a  member  the  insurance 
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Bhall  be  paid  to  his  wife,  and  in  case  of  her  death  to  his  children,  the 
right  to  the  fund  vests  in  the  surviving  wife  immediately  upon  the 
death  of  the  husband,  and  upon  her  death  the  fund  passes  to 
the  administrators  as  a  part  of  her  estata 

Appeal  from,  District  Cmirt  of  Boulder  County. 

It  appears  from  the  record  in  this  oase  that  in  Septem- 
ber, 1886,  the  Ancient  Order  of  United  Workmen,  a  secret 
society  organized  and  established  for  the  purpose,  among 
other  things,  of  insuring  the  lives  of  its  members,  issued  to 
one  Sterling  D.  Eouse,  a  member  of  the  order,  a  certificate 
of  insurance  in  the  following  words  and  figures,  omitting 
the  formal  parts,  to  wit : 

"  This  certificate,  issued  by  the  authority  of  the  Supreme 
Lodge  of  the  Ancient  Order  of  United  Workmen,  witness- 
eth,  that  Brother  Sterling  D.  Rouse,  a  master- workman  de- 
gree member  of  Centennial  State  Lodge,  No.  8  of  said 
order,  located  at  Boulder,  in  the  state  of  Colorado,  is  en- 
titled to  all  the  rights  and  privileges  of  membership  in  the 
Ancient  Order  of  United  Workmen,  and  to  participation  in 
the  beneficiary  fund  of  the  order  to  the  amount  of  $2,000, 
which  sum  shall  at  his  death  be  paid  to  his  wife,  Ella  A. 
Rouse,  and,  in  case  of  her  death,  to  Mary  E.,  Clara  D.  and 
Anna  L.  Rouse,  children.  This  certificate  is  issued  upon 
the  express  condition  that  said  Sterling  D.  Rouse  shall  in 
every  particular,  while  a  member  of  said  order,  comply 
with  all  the  laws,  rules  and  requirements  thereof." 

On  December  30, 1886,  said  Sterling  D.  Rouse  died,  leav- 
ing his  said  wife  and  children  him  surviving.  In  less  than 
one  month  thereafter,  January  28, 1887,  and  before  any 
portion  of  the  insurance  money  had  been  paid  to  the  wife, 
she  also  died. 

Appellee  Brace,  having  been  appointed  administrator  of 
said  Ella  A.  Rouse,  commenced  this  suit  in  the  county 
court  against  the  Order  of  United  Workmen,  to  recover 
the  insurance  as  part  of  said  Ella's  estate.  The  children 
named  in  the  certificate  also  claimed  the  benefit  of  the  in- 
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surance.  The  defendant  appeared  and  requested  to  be  per- 
mitted to  deposit  said  sam  of  $2,000,  '^  sabject  to  the  order 
of  the  court,  according  to  the  very  right  of  the  case ; "  and 
it  was  accordingly  so  ordered,  and  the  defendant  was  dis- 
missed as  a  party.  Mary  E.  Chartrand,  formerly  Mary  E. 
Bouse,  Clara  D.  Bouse  and  Anna  L.  Bouse,  minors  (said 
last  two  appearing  by  John  H.  Nicholson,  their  guardian), 
were  substituted  as  parties  to  the  action  in  place  of  defend- 
ant, for  the  purpose  of  enabling  them  to  assert  in  this  ac- 
tion their  claim  to  the  insurance  money. 

Judgment  having  been  rendered  in  the  county  court,  the 
action  was  appealed  to  the  district  court,  where  an  amended 
answer  was  filed  in  behalf  of  said  children  and  their  guard- 
ian, claiming  the  insurance  money.  The  amended  answer 
shows,  inter  alia^  that  the  children  named  in  the  certificate 
of  insurance  are  the  children  of  said  Sterling  D.  Bouse  by 
his  first  wife,  who  died  many  years  before ;  that  they  were 
his  only  children,  and  with  his  said  wife,  Ella,  were  the  only 
members  of  his  family  dependent  upon  him  for  support ; 
that  his  said  wife,  Ella,  was,  and  had  been  for  years,  an  in- 
valid, and  left  no  surviving  children.  The  amended  answer 
further  shows :  "  That  said  Grand  Lodge  of  the  A.  O.  TJ.  W. 
is  a  voluntary  beneficiary  association,  not  incorporated; 
that  its  constitution  and  laws  in  force  at  the  time  said  Ster- 
ling D.  Bouse  became  a  member,  and  when  he  died,  pro- 
vided, among  other  things,  that  the  beneficiary  or  benefi- 
ciaries named  in  the  certificates  issued  to  members  should 
be  confined  to  one  or  more  of  the  family  of  the  members, 
or  some  person  or  persons  related  to  him  by  blood,  or  who 
shall  be  dependent  upon  him ;  that  the  amount  of  the  ben- 
eficiary certificate  upon  the  death  of  its  members  shall  be 
collected  by  assessments  upon  its  members,  the  assessment 
to  be  made  upon  the  first  day  of  the  next  month  after  re- 
ceiving notice  from  the  recorder  of  the  lodge  of  which  the 
deceased  was  a  member,  and  payment  by  the  members  is 
voluntary,  and  cannot  be  enforced,  except  by  suspension  of 
the  members ;  that  notice  of  the  death  of  said  Sterling  D. 
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Eouse  was  received  by  the  grand  recorder  of  the  said 
Grand  Lodge  of  the  A.  O.  U.  W.,  January  11, 1887;  that 
the  assessment  to  pay  the  beneficiaries  named  in  his  certifi- 
cate was  not  in  fact  made  until  and  on  March  1, 1887,  and 
the  money  to  pay  the  same  was  not  collected  and  in  the 
treasury  of  said  grand  lodge,  and  proper  officers  ready  to 
draw  warrant  and  pay  the  same,  until  the  27th  day  of 
March,  1887." 

Upon  motion  of  the  administrator,  the  district  court 
rendered  judgment  upon  the  pleadings  in  his  favor,  from 
which  judgment  this  appeal  is  taken. 

Mr.  Chas.  M.  Campbell,  of  Boulder,  and  Mr.  James  M. 
North,  for  appellants. 

Mr.  O.  F.  A.GBBENB,for  appellee. 

Mb,  Justice  IIayt  delivered  the  opinion  of  the  court. 

• 

The  amended  answer  admits,  by  failing  to  deny,  the  facts 
as  stated  in  the  complaint,  and  for  the  purposes  of  this 
appeal  the  new  matter  set  up  in  this  answer  must  also  be 
taken  as  true.  Upon  these  facts  the  position  of  appellee  is 
that  upon  the  death  of  the  insured  the  right  to  the  fund 
vested  absolutely  in  the  wife,  Ella  A.  Eouse,  and  that  upon 
her  death  the  right  to  the  uncollected  fund  passed  aa  part 
of  her  estate  to  her  administrator,  to  be  by  him  disposed 
of  as  other  assets  of  the  estate.  The  contention  of  appel- 
lant is  that,  as  the  fund  had  not  been  paid  over  or  collected 
at  the  time  of  the  death  of  the  wife,  the  right  thereto  be- 
came vested  in  the  children  under  the  terms  of  the  policy. 

The  certificate  is,  in  legal  contemplation,  a  policy  of  life 
insurance,  and  to  be  construed  as  such.  That  the  amount 
can  only  be  collected  by  assessment  upon  members  of  the 
association  after  due  notice  of  death,  and  the  payment  of 
such  assessment  is  purely  voluntary,  can  make  no  differ- 
ence.  The  association,  so  far  as  it  is  engaged  in  the  busi- 
ness of  life  insurance,  must  be  treated  in  law  as  a  mutual 
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• 
life  insurance  company.    The  certificate  is  to  be  regarded 

as  a  written  contract,  and,  so  far  as  it  goes,  it  is  the  measure 

of  the  rights  of  all  parties.    BoUon  v.  BoUon^  73  Me.  299 ; 

Com.  V.  Wetherbeey  105  Mass.  149 ;  SUUe  v.  AasocicUionj  18 

Neb.  281 ;   Wiggin  v.  Knights  of  Pythias,  31  Fed.  Rep.  122 ; 

Knights  of  Honor  v.  Nairn^   60  Mich.  44;  Insurance  Co.  v. 

Homer,  14  Colo.  891. 

Turning  to  the  policy  executed  in  this  case,  we  find  the 
disposing  clause  to  be  couched  in  the  following  language : 
^'  Which  sum  shall  at  his  death  be  paid  to  his  wife,  Ella  A. 
House,  and  in  case  of  her  death  to  Mary  £.,  Clara  D.  and 
Anna  L.  Bouse,  children."  It  would  be  difficult  to  find 
language  to  more  cliBarly  and  definitely  fix  the  time  at 
lirhich  the  right  to  this  money  vested  in  Ella  A.  Bouse  than 
the  words  ^^  at  his  death." 

It  is  claimed,  however,  that  the  words  following,  "  in 
case  of  her  death,  to  Mary  E.,  Clara  D.  and  Anna  L.  Bouse, 
children,"  qualify  the  words  immediately  preceding,  and 
that  when  construed  together  they  give  to  the  children  a 
right  to  the  fund  so  long  as  the  same  is  capable  of  practical 
identification  and  control,  and  has  not  been  otherwise  ap- 
propriated by  the  wife,  although  the  wife  in  fact  survives 
the  husband.  But  the  plain  intent  of  the  language  of  the 
policy  is  against  such  construction.  The  words, ''  which 
sum  shall  at  his  death,"  fix  the  time  at  which  the  right  to 
the  fond  is  to  be  determined,  and  the  words  following  pro- 
vide for  the  payment  to  the  children  in  case  the  wife  shall 
not  be  living  at  that  time.  The  children  were  only  to  re- 
ceive the  money  upon  the  happening  of  certain  contingen- 
cies. The  risk  taken  by  the  association  was  upon  the  life 
of  the  assured.  By  his  death  the  policy  became  fixed,  and 
the  right  to  the  fund  vested.  The  wife  having  survived  the 
husband,  her  right  became  absolute  by  the  express  terms 
of  the  policy.  This  construction  finds  support  not  alone  in 
the  language  of  the  contract,  but  is  also  in  accordance  with 
the  settled  policy  of  the  law,  which  is  to  favor  vested, 
rather  than  contingent,  estates  —  the  first,  rather  than  the 
second,  taker.    King  v.  Trick  (Pa.),   19  Atl.  Bep.  951; 
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Smithes  Appealy  23  Pa.  St.  9;  Womrath  v.  McCormick^  51 
Pa.  St.  504;  FdUm  v.  Sawyer,  41  N.  H.  202;  2  Eedf.  Wills, 
*253 ;  Association  v.  Montgomery^  70  Mich.  587. 

A  policy  of  life  insurance  is  in  the  nature  of  a  testament, 
and,  although  not  a  testament,  in  construing  it  the  courts 
will,  so  far  as  possible,  treat  it  as  a  will.  Bolton  v,  Bolton^ 
supra.  In  King  v.  Trick,  supra,  an  absolute  devise  was 
made  by  a  father  to  his  son,  followed  by  a  proviso  to  the 
effect  that,  in  case  the  devisee  should  die  without  children, 
grandchildren  or  wife  living,  the  estate  should  go  over. 
The  words  "  die  without  children,"  etc.,  were  held  to  refer 
to  the  death  of  the  son  in  the  life-time  of  the  testator,  and 
the  son  having  survived  the  testator  was  declared  the 
owner  of  the  fee. 

The  case  of  Association  v.  Montgomery,  supra,  is  in  some 
respects  quite  analogous  to  the  case  at  bar.  It  was  pro- 
vided by  the  certificate  issued  in  that  case  that  the  insur- 
ance should  be  paid  to  the  son  and  daughter  of  the  insured 
equally,  if  living,  and,  if  not  living,  to  his  heirs;  in  case  of 
the  death  of  either  the  son  or  daughter,  the  full  amount 
was  to  be  paid  to  the  survivor ;  and  the  court  held  the 
provision  as  to  survivorship  related  to  the  time  of  the 
death  of  the  donor.  And  it  appearing  that  both  bene- 
ficiaries were  living  at  that  time,  although  one  had  died  be- 
fore the  payment  of  the  benefit,  his  executor  was  entitled 
to  the  share,  and  not  the  survivor.  In  the  course  of  the 
opinion  the  court  said :  ^'  The  scheme  of  the  corporation  is 
to  raise  a  fund  which  shall  pass  to  designated  beneficiaries 
at  the  death  of  a  member.  The  right,  which  before  was 
inchoate  and  contingent,  becomes  upon  the  death  of  the 
member  fixed  and  certain  in  the  beneficiary.  *  *  *  The 
time  of  payment  provided  for,  namely,  ninety  days  after 
the  death  of  the  member,  has  no  reference  to  who  shall 
take  as  survivor." 

So,  in  the  case  at  bar,  we  are  of  the  opinion  that,  by  the 
express  terms  of  the  policy,  the  right  to  the  fund  became 
vested  in  Ella  A.  Eouse  upon  the  death  of  her  husband. 
Consequently,  upon  her  death,  the  fund  should  pass  to  the 
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administrator  as  a  part  of  her  estate.  There  is  nothing  in 
the  constitution  or  by-laws  of  the  association,  as  pleaded, 
to  change  this  resalt.  Whatever  rights,  if  any,  may  have 
been  reserved  to  the  society  by  these  instruments,  have 
been  waived  by  it,  and  the  fund  deposited  subject  to  the 
order  of  the  court. 

While  we  feel  that  our  conclusion  as  to  the  party  enti- 
tled to  the  fund  must  necessarily  follow  as  a  matter  of  law, 
in  answer  to  the  argument  of  counsel  based  upon  the  duty 
of  the  deceased  father  to  provide  for  his  children,  it  may 
be  said  that  it  was  equally  his  duty  to  provide  for  his  in- 
valid wife.  She  was  the  person  having  the  strongest  claim 
upon  his  estate  and  bounty.  If  the  construction  contended 
for  by  counsel  be  adopted,  the  wife  could  not  use  the  fund, 
no  matter  to  what  extremity  sh^  may  have  been  driven  in 
the  final  sickness  intervening  between  the  death  of  her 
natural  and  legal  protector  and  her  own  death.  She  could 
not,  by  anticipating  the  payment  of  the  legacy,  surround 
herself  with  the  things  that  might  have  been  absolutely 
necessary  to  sustain  her  life  from  day  to  day. 

In  addition  to  this,  it  would  place  the  beneficiary  prima- 
rily entitled  to  the  fund  to  a  great  extent  within  the  power 
of  the  insurer.  For  instance,  by  withholding  payment,  the 
beneficiary  would  be  compelled  to  bring  suit  for  the  money, 
the  ultimate  decision  of  which  might  be  delayed  for  years ; 
and  if,  during  the  time,  the  wife  should  die,  others  would 
receive  the  reward  of  her  endeavors  without  sharing  the 
expense.  Under  such,  circumstances,  it  is  easily  to  be  seen 
that  the  insurance  corporation  or  association  could  compel 
the  wife,  in  many  instances,  to  accept  less  than  the  face  of 
the  policy,  rather  than  institute  a  suit,  no  matter  how  clear 
her  right  of  recovery  might  be. 

We  think  the  judgment  of  the  district  court  is  right,  and 

it  is  accordingly  affirmed.^ 

Affirmed. 

^  The  former  opinion  of  the  court  delivered  by  Mb.  Justice  Elliott  is 
withdrawn. 
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Mr.  Justiob  Elliott  {dissenting).  I  cannot  concur  in  the 
foregoing  opinion.  In  the  original  investigation  of  this 
case  the  various  questions  involved  in  the  record  were  care, 
fully  considered.  By  the  re-argament  nothing  essentially 
new  has  been  presented.  Hence  I  now  feel  constrained  to 
refile  the  former  unanimous  opinion  of  this  court  as  an  ex- 
pression  of  the  reasons  for  my  present  dissent.  The  part 
relating  to  the  construction  of  the  certificate  was  as  follows : 

"  While  the  certificate  is  to  be  construed  as  a  contract, 
nevertheless,  it  being  in  the  nature  of  a  policy  of  insur- 
ance,—  a  post-mortem-  provision  for  the  benefit  of  those 
dependent  upon  the  assured  for  support, —  it  is,  like  the  pro- 
visions of  a  will,  to  be  liberally  construed  in  favor  of  those 
who  may  naturally  be  presumed  to  have  been  the  objects 
of  their  father's  bounty. 

"  In  order  to  correctly  understand  and  give  effect  to  the 
contract  over  which  this  controversy  has  arisen,  certain 
rules  for  the  interpretation  and  construction  of  written  in- 
struments will  be  noticed.  Primarily  to  be  considered  is 
the  intention  of  the  husand  and  father  in  effecting  the  in- 
surance, and  this  is  to  be  ascertained  from  the  language  of 
the  certificate  itself,  construing  its  words  according  to  their 
common  and  reasonable  signification,  so  as  to  give  effect  to 
the  entire  instrument  as  far  as  practicable;  secondly,  the 
language  of  the  instrument  is  to  be  construed  in  the  light 
of  extrinsic  circumstances  attending  its  execution,  consider- 
ing the  situation  and  relations  in  life  of  the  several  parties 
therein  mentioned,  and  the  objects  and  interests  to  be 
thereby  secured.  We  are  not  unmindful  of  the  rule  which 
excludes  the  proof  of  contemporaneous  oral  language  to 
vary  the  terms  of  valid  written  instruments.  2  Bl.  Comm. 
pp.  379-381;  1  Eedf.  Wills,  pp.  421,  663;  1  Greenl.  Ev. 
§§  275-277 ;  Mining  Co.  v.  Tiemey^  5  Colo.  682 ;  BaUou  v. 
Oile,  50  Wis.  614;  Clarke  v.  Boormcm,  18  Wall.  502,  503; 
McDermott  v.  Association,  24  Mo.  App.  73 ;  Walker  v.  Doug- 
las, 70  111.  445 ;  Society  v.  Fietsam,  97  111.* 474. 

"  What,  then,  was  the  intent  of  the  assured  in  causing  to 
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be  inserted  in  the  certificate  of  insurance  the  provision  that 
the  money  shoald, '  at  his  death  be  paid  to  his  wife,  Ella  A. 
Souse,  and,  in  case  of  her  death,  to  Mary  £.,  Clara  D.  and 
Anna  L.  Bouse,  children  ? ' 

"  It  is  claimed  by  counsel  for  the  administrator  that  by  the 
terms  of  the  certificate  the  rights  to  the  insurance  money 
vested  in  Ella  A.  Bouse  immediately  upon  the  death  of  her 
husband.  This  claim  is  based  npon  the  words  of  the  cer- 
tificate that  the  money  shall  '  at  his  death  be  paid  to  his 
wife,  Ella.'  But  these  are  not  the  only  words  of  the  in- 
strument relating  to  that  subject.  It  also  contains  the 
words,  ^  in  case  of  her  death ; '  that  is,  it  is  further  provided 
that  in  case  of  the  death  of  the  wife,  Ella,  the  money  shall 
be  paid  to  Mary,  Clara  and  Anna,  children  of  the  assured. 
In  argument,  however,  counsel  have  sought  to  maintain  the 
administrator's  claim  by  construing  the  certificate  —  Firsts 
as  though  the  children  were  not  named  therein  as  bene- 
ficiaries ;  and  secondj  as  though  they  were  only  entitled  to 
the  insurance  in  case  the  wife  should  die  before  the  death  of 
the  assured.  The  argument  is  not  well  founded.  It  vio- 
lates an  elementary  rule  for  the  construction  of  contracts, 
in  that  it  does  not  give  effect  to  the  whole  language  of  the 
instrument.  In  the  first  instance  it  omits,  and  in  the  sec- 
ond adds,  important  words.  The  effect  of  the  addition,  as 
well  as  the  omission,  is  to  defeat  the  clearly  expressed  in- 
tention of  the  assured.  It  is  true  the  certificate  was  framed 
so  that  the  wife's  right  vested  immediately  upon  her  hus- 
band's death,  but  such  right  was  not  indefeasible.  On  the 
contrary,  it  was  subject  to  be  divested  by  her  own  death. 
The  certificate  expressly  provides  that,  in  case  of  the  wife's 
death,  the  insurance  shall  be  paid  to  the  children ;  and  thus 
provision  was  made  for  the  vesting  of  the  children's  rights 
just  as  surely  as  for  the  vesting  of  her  own.  This  last  pro- 
vision is  in  no  way  limited  or  qualified  as  to  the  time  of  her 
death ;  it  is  direct  and  unequivocal  to  the  effect  that,  in 
case  of  the  wife's  death,  either  before  or  after  the  death  of 
the  assured,  the  money  shall  be  paid  to  the  children  named 
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in  the  certificate.  The  intention  is  clear  that,  in  the  event 
of  the  wife's  death  at  any  time  while  the  insurance  money 
should  be  unpaid,  so  as  to  be  capable  of  practical  identifi- 
cation and  control,  it  should  be  paid  to  the  children ;  thus 
giving  them  the  greatest  advantage  that  could  arise  from 
such  a  contingency,  so  long  as  the  fund  should  not  be  oth- 
erwise appropriated  by  the  wife.  Thus  effect  is  given 
to  the  entire  certificate  without  doing  violence  to  its  ob- 
vious meaning  or  to  any  of  its  words;  and  thus  a  construc- 
tion is  reached  in  accordance  with  well-settled  legal  rules, 
as  well  as  in  harmony  with  the  dictates  of  reason  and  hu- 
manity. 

^^  The  adjudicated  cases  cited  in  behalf  of  the  administra- 
tor's claim  do  not  necessarily  militate  against  the  foregoing 
construction.  In  the  case  of  Richmond  v,  Johnson^  28  Minn. 
447,  the  wife  only  was  named  as  the  beneficiary  in  the  cer- 
tificate. In  the  case  of  Insurajice  Co.  v.  Burroughs^  34 
Conn.  305,  the  policy  was  made  payable  to  the  children 
only  in  case  the  wife  should  die  hefore  her  husband's  death 
should  occur:  and  in  Chapin  v.  FeUowea^  36  Conn.  132,  the 
policy  contained  a  similar  provision.  In  each  of  the  Con- 
necticut cases  the  wife  died  before  the  husband.  In  the 
former  case  the  wife  had  made  an  absolute  assignment  of 
her  interest  in  the  policy  for  a  valuable  consideration,  bat 
the  children  nevertheless  were  allowed  to  recover  against 
the  claim  of  the  assignee.  In  the  latter  case  the  children 
were  protected  against  the  claims  of  the  creditors  of  the 
husband.  Thus  it  appears  how  jealously  the  rights  of 
beneficiaries  of  such  insurance,  even  in  the  second  degree, 
are  guarded  by  the  courts. 

'^  Our  attention  has  not  been  called  to  any  case  where  the 
provisions  of  the  policy  or  certificate  of  insurance  were 
identical,  or  so  nearly  analogous  to  the  one  under  consid- 
eration as  to  affect  our  conclusion.  It  is  always  safer  to 
be  guided  by  legal  principles,  founded  on  justice  and  equity, 
than  to  attempt  to  follow  case  precedents  based  on  facts 
or  circumstances  not  strictly  analogous  or  controlling.    In 
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this  connection  we  quote  the  language  of  an  eminent 
author  upon  the  construction  of  instruments  of  this  char- 
acter :  ^  Precedents  ought  never  to  be  allowed  an  arbitrary 
and  unbending  control  of  any  case  not  precisely  analogous ; 
■  we  might  say,  not  strictly  identical.  And  while  all  analo- 
gies, however  remote,  must  be,  and  should  be,  allowed  to 
have  their  just  and  proper  weight,  and  the  more  weight,  in 
proportion  to  the  nearness  of  the  analogy,  in  determining 
future  cases,  we  ought  never  to  forget  that  mere  analogies 
never  rise  above  the  character  of  assistants.  We  should 
not,  therefore,  allow  ourselves  to  become  slaves  to  them.* 

"  Again,  after  adverting  to  the  fact  that  the  English 
courts  follow  precedents  in  matters  of  this  kind  more 
strictlv  than  do  the  American  tribunals,  the  same  author 
adds:  'But,  at  the  same  time,  when  cases  occur,  as  will 
always  be  the  fact  in  regard  to  the  largest  proportion, 
which  have. to  be  determined  upon  their  peculiar  circum- 
stances, the  English  courts  manifest  no  reluctance  to  grap- 
ple with  the  difficulties  which  present  themselves,  however 
]/ormidable  or  embarrassing^  and  to  place  all  cases  upon 
their  proper  basis  of  truth  and  justice,  without  regard  to 
the  entire  want  of  precedent  to  maintain  them.  *  *  * 
And  the  same  tendency  is  observable  in  decisions  of  the 
American  courts.'    1  Eedf.  Wills,  p.  423. 

"  Beading  the  certificate  in  the  light  of  the  extrinsic  cir- 
cumstances as  shown  by  the  amended  answer,  and  consid- 
ering the  condition  of  the  assured  and  of  the  different 
members  of  his  family,  and  the  relations  they  sustained  to 
each  other  at  the  time  of  effecting  the  insurance,  no  one 
can  doubt  for  a  moment  that  it  was  the  father's  intention 
that  the  insurance  money  should  be  paid  to  his  infant 
daughters  in  case  his  invalid  wife  should  die  either  before 
his  own  death  should  occur,  or  before  the  money  should  be 
paid  to  her.  These  children  were  his  legitimate  heirs,  de- 
pendent upon  him  for  support,  and,  next  after  his  wife,  the 
natural  objects  of  his  bounty.  They  were  not  the  children 
of  his  wife,  Ella,  and  could  not  inherit  from  her;  hence  we 
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perceive  his  prudent  foresight,  as  well  as  fatherly  care,  in 
causing  their  names  to  be  inserted  as  beneficiaries  in  the 
certificate,  contingent  upon  his  wife's  expected  death. 

"  If  anything  further  were  needed  to  strengthen  the  con- 
struction we  have  given  this  instrument,  the  objects,  pur- 
poses, rules  and  regulations  of  the  benevolent  order  from 
which  this  certificate  of  insurance  emanated  might  be  con- 
sidered. But  it  is  scarcely  necessary  to  invoke  cumulative 
authority  to  confirm  the  view  that  it  was  the  father's  in- 
tention, in  case  of  his  wife's  death,  that  the  insurance  money 
should  go  to  his  doubly  orphaned  minor  children,  instead 
of  the  administrator  of  the  deceased  wife,  either  for  the  pay- 
ment of  her  debts,  or  for  the  benefit  of  her  heirs,  who  were 
to  him  as  strangers,  having  no  special  claim  upon  his  for- 
tune, his  benevolence,  or  the  fruits  of  his  labor."  Henry  v, 
Thomas,  E£r,  etc.,  118  Ind.  27. 

In  the  opinion  on  the  rehearing,  the  majority.of  the  court 
place  great  reliance  upon  the  case  of  Association  v,  MorUr 
gomery,  70  Mich.  587.  That  case,  to  use  the  language  of 
Judge  Eedfield,  quoted  in  the  former  opinion,  is  neither 
"  precisely  analogous  "  nor  "  strictly  identical "  with  the 
one  now  under  consideration.  In  that  case  the  certificate 
was  for  $1,500  upon  the  life  of  Edward  C.  Franklin,  pay- 
able ninety  days  after  satisfactory  proof  of  his  death,  and 
the  concluding  clause  was  as  follows :  "  The  said  Union 
Mutual  Association  agrees  to  pay  to  his  son  and  daughter, 
N.  Lyon  and  Charlotte  A.  Franklin,  equally, —  in  case  of. 
death  of  either,  full  amount  to  go  to  the  survivor, —  $1,500, 
if  living;  if  not  living,  to  the  heirs  of  said  member." 

Both  beneficiaries  were  living  at  the  death  of  the  as- 
sured. Satisfactory  proofs  of  the  death  of  the  assured 
were  made,  and  both  beneficiaries  claimed  payment  of  their 
respective  moieties ;  but  before  the  money  was  paid  one  of 
the  beneficiaries  died,  leaving  a  will  by  which  his  interest" 
in  the  certificate  was  disposed  of.  The  court  held  that  the 
words  "  if  living  "  and  "  if  not  living  "  refer  to  living  at  the 
time  of  the  assured's  death ;  and  that  the  share  of  each 
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beneficiary  vested  absolutely  at  the  death  of  the  assured, 
for  the  reason  that  the  policy  of  the  Michigan  statutes 
favors  vested  estates  in  preference  to  contingent,  vmlesa  cm, 
intention  appears  to  the  contrary^  and  that  the  share  of  the 
deceased  beneficiary  could  be  disposed  of  by  his  last  will. 

It  is  unnecessary  to  question  the  correctness  of  the  Mich- 
igan decision  in  construing  the  instrument  before  us.  In 
that  case  it  was  necessary  to  construe  the  words  "  if  living" 
and  "if  not  living"  with  reference  to  some  particular  date 
or  event  connected  with  the  vesting  of  the  fund  specified  in 
the  certificate,  ^o  such  necessity  exists  in  the  case  before 
us.  The  certificate  does  not  contain  .the  words  "  if  living" 
or  "  if  not  living,"  or  other  equivalent  words ;  but,  as  was 
said  in  the  former  opinion,  the  provision  in  regard  to  the 
children's  interest  "  is  in  no  way  limited  or  qualified  as  to 
the  time  of  the  wife's  death ; "  so  that,  w)iether  the  wife  be 
living  or  not  living  at  the  death  of  the  assured,  the  direct 
and  unequivocal  provision  of  the  certificate  is  that,  "  in  case 
of  her  death,"  the  money  shall  be  paid  to  the  children 
named  therein.  It  does  not  appear  in  the  record  before  us 
that  the  wife,  either  by  will  or  otherwise,  ever  attempted 
to  dispose  of  the  insurance  money,  or  of  her  interest  in  the 
certificate.  If  she  had  needed  the  fund  to  provide  for  her 
necessities  while  living,  and  had  actually  disposed  of  or 
hypothecated  it  for  that  purpose,  as  indicated  in  the  present 
opinion  of  the  majority  of  the  court,  and  such  fact  had  been 
properly  pleaded,  perhaps  the  claim  of  the  children  might 
have  been  defeated  in  whole  or  in  part  for  that  reason. 
Sut  it  is  vain  to  speculate  as  to  matters  not  set  forth  in  the 
record. 

Much  stress  is  laid  upon  the  rule  that  the  law  favors 
vested  estates  in  preference  to  contingent,  unless  an  inten- 
tion appears  to  the  contrary.  It  will  be  noticed  that  the 
rule  thus  stated  is  pregnant  with  two  very  important  and 
significant  admissions :  Firsts  that  contingent  estates  may 
be  created ;  and  second^  that  the  intention  of  the  parties 
creating  an  estate  is  to  be  considered  in  determining  its 
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oharacter.  Let  us  test  the  certificate  in  the  light  of  this 
rule.  It  cannot  be  denied  that  a  contingent  estate  is  con- 
templated by  its  express  terms ;  indeed,  a  series  of  contin- 
gencies are  contemplated.  In  the  first  place,  the  very 
object  of  procuring  the  certificate  of  insurance  was  to  pro- 
vide for  the  family  of  the  assured  in  the  contingency  of  his 
own  death,  while  they,  or  some  of  them,  were  living.  The 
first  contingency  was  that  the  insurance  money  should  be 
paid  to  his  wife.  Thus  far  there  is  no  dispute.  It  is  also 
undisputed  that,  in  a  C'ertain  contingency,  the  insurance 
should  be  paid  to  his  children.  What  was  the  latter  con- 
tingency? It  is  plainly  stated  in  the  certificate  to  be  the 
contingency  of  the  wife's  death  —  no  more,  no  less.  There 
are  no  other  words  limiting  or  qualifying  the  latter  contin- 
gency. Firsts  then,  the  husband,  anticipating  his  own  death, 
procures  the  insurance  for  his  wife's  benefit.  Second^  know  • 
ing  that  his  wife,  according  to  the  course  of  nature,  must 
certainly  die  sometime,  he  provides  that,  in  case  of  her 
death,  the  insurance  shall  be  paid  to  his  children.  The  wife 
being  an  invalid,  and  presumably  older  than  his  minor  chil- 
dren, it  is  reasonable  to  presume  the  assured  expected  them 
to  survive  her  death.  In  the  light  pf  such  facts  and  circum- 
stances, what  intention  is  conveyed  by  the  terms  of  the 
certificate?  The  entire  operative  words  have  been  consid- 
ered.  Nothing  has  been  added  thereto  or  subtracted  there- 
from. Legitimate  facts  and  circumstances  only  have  been 
taken  into  consideration  in  construing  the  language  of  the 
written  instrument.  The  reasonable  legal  inference  to  be 
drawn  from  such  language,  under  the  circumstances,  is  that 
the  father  intended  the  insurance  should  go  to  the  invalid 
wife  for  her  use  while  living,  with  remainder  to  his  own 
children  in  the  contingency  of  the  wife's  death  whenever  it 
should  occur ;  and  so  he  used  the  unlimited  words,  in  case 
of  her  death  to  be  paid  to  the  children,  inasmuch  as  they 
could  not  inherit  from  their  step-mother.  Words  might 
have  been  inserted  in  the  certificate  providing  for  the  pay- 
ment of  the  insurance  to  the  children  only  in  the  oontin- 
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gency  of  the  wife's  death  hefore  the  death  of  the  as9wred. 
If  such  words  had  been  inserted,  they  would  necessarily  have 
controlled  the  interpretation  of  the  instrument.  But  such 
words  were  not  inserted,  and  they  certainly  should  not 
be  supplied  by  implication,,  when,  from  all  the  facts  and 
circumstances  legitimate  to  be  considered  in  construing  the 
instrument,  the  obvious  effect  of  supplying  them,  as  con- 
tended by  appellee,  would  be  to  defeat,  not  to  effectuate, 
the  intention  of  the  assured. 

In  the  many  elaborate  briefs  and  arguments  of  counsel 
for  the  administrator  it  is  nowhere  claimed  that  Sterling  D. 
Konse  eould  or  did  have  any  intention  of  making  provision 
for  strangers  to  the  exclusion  of  any  member  of  his  own 
dependent  family.  But  the  contention  is  that  a  certain 
"  formula  of  words  "  used  in  the  certificate  has  been  con- 
strued by  the  courts  to  have  a  certain  and  definite  significa- 
tion, and  that  this  court  should  feel  itself  bound  by  such 
precedents.  As  heretofore  shown,  no  case  has  been  cited 
in  which  the  language  was  "precisely  analogous**  or 
'*  strictly  identical"  with  the  certificate  under  consideration ; 
nor  has  any  case  been  cited  where  the  circumstances  and 
relation  of  the  parties  to  be  affected  by  the  instrument 
were  either  precisely  or  substantially  analogous  to  those 
nnder  consideration. 

It  has  been  before  observed,  and  it  can  scarcely  be  made 
clearer  by  repetition,  that  the  courts,  especially  the  Ameri- 
can courts,  will  not  allow  themselves  to  become  slaves  to 
**  arbitrary  and  unbending  "  precedents,  when  the  effect  of 
such  servility  is  to  do  manifest  injustice.  But  they  will 
rather  "  grapple  with  the  diflBculties  which  present  them- 
selves, however  formidable  or  embarrassing,"  in  each  par- 
ticular case,  and  determine  the  same  with  reference  to  its 
^'  peculiar  circumstances,"  placing  the  decision  "  upon  the 
proper  basis  of  truth  and  justice  without  regard  to  the  en- 
tire want  of  precedent."     1  Redf.  "Wills,  supra. 

The  law  is  not,  and  in  the  nature  of  things  cannot  be,  an 
exact  science,  like  mathematics.  Long  ago  able  jurists  gave 
Vol.  16—8 
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up  the  idea  of  formulating  specific  rules  adapted  to  the  exi- 
gencies of  each  particular  case.^  At  the  best,  the  law  is  but 
a  rational  science,  founded  on  general  principles  of  right 
and  justice.  Experience  has  shown  that  these  principles, 
when  intelligently  and  conscientiously  applied,  insure  sub- 
stantial justice  in  the  larger  proportion  of  litigated  contro- 
versies. In  mere  matters  of  procedure,  which  are  but  the 
means  to  the  end,  specific  rules  of  comparative  uniformity 
may  be  formulated,  and  many  precedents  may  be  thereby 
established,  though,  even  in  this  branch  of  the  law,  much 
must  necessarily  be  left  to  sound  judicial  discretion.  But 
in  the  great  field  of  jurisprudence,  relating  to  rights  of  per- 
sons and  rights  of  property,  arbitrary  and  unbending  prece- 
dents have  ever  been  found  too  narrow  for  the  multitude 
of  vexatious  and  complicated  controversies  arising  from 
the  varied  transactions  of  an  enlightened  aiid  progressive 
people.  Precedents  are  valuable  aids  to  those  who  can 
utilize  them  with  intelligent  discrimination;  but  to  those 
who  are  depend^ent  upon  such  assistants,  precedents  are 
liable  to  become  uncertain  and  misleading  guides. 

Affirmed. 
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Colorado  Cent.  R.  Co.  v.  Humphrey  et  al. 

1.  CJoNDBMNATiON  PROCEEDiNa  —  Legal  Juby.— A   jury  of  twelve, 

called  from  the  general  panel  in  attendance  in  term  time,  is  not  a 
legal  jury,  in  condemnation  proceedings,  under  Civil  Code,*  section 
343,  providing  that  the  land-owner  may  demand  '*  a  jury  of  six  free- 
holders,'* to  be  drawn  as  provided  in  the  succeeding  sections. 

2.  The  Jurors  Should  be  Freeholders. —  As  such  statute  requires 

the  jurors  to  be  freeholders,  it  is  error  to  overrule  a  challenge  to  one 
who  testified  that  he  owned  personal  property,  but  no  mining  prop- 
erty nor  any  house  or  land. 
a  Value  op  Benefits  to  be  Deducted. —  In  proceedings  to  condemn 
a  right  of  way  for  a  railroad,  it  is  error  to  withdraw  from  the  jury- 
evidence  as  to  benefits  to  the  property  from  the  proposed  railroad, 
as  Civil  Code,  section  253,  expressly  provides  that  the  value  of  bene- 
fits shaU  be  deducted  from  the  amount  of  the  damages. 
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Appeal  from  District  Court  of  Gilpin  County. 

This  was  a  prooeeding  in  condemnation  on  the  part  of 
appellant  to  acquire  a  right  of  way  ten  feet  in  width  across 
a  piece  of  ground  occupied  as  a  mill-site,  and  on  which  there 
was  a  mill  for  the  reduction  and  treatment  of  ores  on 
North  Clear  creek,  at  Black  Hawk.  The  proceedings  were 
instituted  in  the  county  court,  and  by  agreement  the  venue 
was  changed  to  the  district  court,  where  a  trial  was  had  to 
a  jury,  resulting  in  a  verdict  for  $1,500,  the  value  of  the 
land  taken  having  been  found  to  be  $500,  and  the  damage 
to  residue  of  property  not  taken  $1,000.  Motion  for  a  new 
trial  made  and  overruled,  and  a  judgment  on  the  verdict, 
from  which  the  appeal  was  taken.  The  further  facts  nec- 
essary for  a  proper  understanding  of  the  case  appear  in  the 
opinion. 

Messrs.  Telleb  &  Orahood,  for  appellant. 

Messrs.  Chase  WrraBow  and  Mobbison  &  Eohn,  for  ap- 
pellee. 

• 

Heed,  0.  A  large  number  of  errors  are  assigned.  It 
appears  that  the  case  was  tried  at  a  regular  term ;  the  jury 
was  a  jury  of  twelve  persons  called  from  the  general  panel 
in  attendance.  It  was  objected  that  the  jury  was  not  a 
proper  one  in  this  proceeding,  and  a  challenge  and  objection 
was  filed,  which  was  overruled  by  the  court,  and  exception 
taken..   The  ruling  of  the  court  is  assigned  for  error. 

Condemnation  proceedings  under  the  acts  relative  to 
eminent  domain  are  special  proceedings,  purely  statutory, 
unknown  to  the  common  law.  Such  proceedings,  to  be 
valid,  must  be  substantially  conformable  to  the  law  con- 
ferring the  right  to  condemn.  Any  serious  departure  viti- 
ates and  renders  the  proceeding  void.  The  right  to  con- 
demn and  appropriate  is  derived  from  the  constitution  and 
the  statutes.    The  constitutional  provision  is  as  follows : 

"  That  private  property  shall  not  be  taken  or  damaged 
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for  public  or  private  use,  without  just  compensation.  Such 
compensation  shall  be  ascertained  by  a  board  of  commis- 
sioners, of  not  less  than  three  freeholders,  or  by  a  jury, 
when  required  by  the  owner  of  the  property,  in  such  man- 
ner as  may  be  prescribed  by  law." 

In  section  23,  article  2,  it  is  declared  that  "  a  jury  in  civil 
jDases  in  all  courts  *  *  *  may  consist  of  less  than  twelve 
men,  as  may  be  prescribed  by  law."  Under  these  constitu- 
tional provisions,  the  legislature  provided  in  section  242, 
Civil  Code  1883,  for  commissioners,  and  in  section  243  for 
a  jury,  as  follows : 

"  Any  person,  persons  or  company,  whose  estate  or  in- 
terest is  to  be  affected  by  the  proceeding,  may  demand,  at 
the  time  of  any  hearing  of  such  petition,  and  before,  the  ap- 
pointment of  the  commissioners,  a  jury  of  six  freeholders, 
residing  in  the  county  where  such  petition  is  filed,  to  ascer- 
tain, determine  and  appraise  the  damages  or  compensation 
to  be  allowed  therefor ;  and  thereupon  said  court  or  judge 
shall  make  an  order  for  the  drawing  of  such  jury,  as  herein 
provided." 

Section  244  provides  for  a  jury  and  a  trial  in  vacation. 
It  is  evident,  from  an  examination  of  section  246,  that  the 
jury  shall  be  the  same  in  number  and  selected  in  the  same 
way,  whether  the  trial  occurs  in  term  or  vacation.  The 
proceeding  being  statutory  and  special,  a  substantial  com- 
pliance with  its  provisions  is  necessary  and  imperative. 
If  by  statute  a  new  power  or  right  is  conferred,  and  a  par- 
ticular form  or  manner  of  proceedings  in  connection  there- 
with is  provided,  it  is  an  exclusion  of  any  other  mode.  In 
such  cases  the  maxim  expressio  unius  est  exdusio  aUerius 
applies.  Potter's  Dwar.  St.  275 ;  Sedg.  St.  &  Const.  Law, 
30,  31. 

"  Where  a  statute  gives  a  new  power,  and  at  the  same 
time  provides  the  means  ot  executing  it,  those  who  claim 
the  power  can  execute  it  in  no  other  way."  Turnpike  Co, 
V.  GouLd^  6  Mass.  40 ;  OIosb  Go.  v.  WhUsy  14  Mass.  286 ;  Pot- 
ter's Dwar.  St.  275;  Smith  v.  Zookwoodj  13  Barb.  209; 
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Thurston  v.  PrefUtsSy  1  Mich.  193 ;  Bassett  v.  CarUton,  32 
Me.  553 ;  lienwick  v.  Morris^  7  Hill,  575 ;  Lcmg  v.  ScoUy  1 
Blackf.  405 ;  Ahmy  v.  Harris^  5  Johns.  175 ;  New  Ha/vei\  v, 
Whit/ney^  36  Conn.  373 ;  District  Tp.  v.  Dubuque^  7  Iowa, 
262;  Adkison  v.  Hardwick^  12  Colo.  581. 

It  follows  that  a  jury  of  twelve  was  not  a  legal  jury,  and 
that  the  jurors  were  not  drawn  in  the  manner  and  did  not 
possess  the  qualiiScations  required.  The  challenge  should 
have  been  sustained. 

Had  the  jury  been  of  the  proper  number  and  properly 
drawn,  it  would  have  been  error  to  overrule  the  challenge 
for  cause  to  the  juror  Parcell.  The  eminent  domain  statute 
declares  that  the  jurors  shall  be  freeholders.  In  answer  to 
questions  he  said : 

"  I  own,  yes,  sir,  some  personal  property.  Question.  Do 
you  own  any  lode  property, —  mining  property?  Answer. 
Ifo;  I  do  not.  Q.  Any  house  or  property?  A.  No;  none 
whatever."  It  will  readily  be  seen  that  he  did  not  possess 
the  qualifications  required  by  the  statute,  and  was  incom- 
petent. 

The  court  also  erred  in  holding  and  declaring,  during  the 
progress  of  the  case,  that  no  evidence  of  benefits  to  the 
property  could  be  considered.  'The  judge  said:  "I  am 
going  to  hold,  for  the  purposes  of  this  trial,  *  *  *  that 
the  benefits  to  this  property,  by  virtue  of  the  increased 
transportation,  will  not  be  considered  in  this  case  at  aU. 
*  *  *  The  ruling  is,  any  benefits  you  might  tender  this 
party  are  not  to  be  considered  as  a  set-off."  It  is  expressly 
provided  in  section  253,  Civil  Code  1883,  that  benefits  shall 
be  considered.  The  language  is :  "  In  estimating  damages 
occasioned  to  other  portions  of  claimant's  property,  or  any 
part  thereof  other  than  that  actually  taken,  the  value  of 
the  benefits,  if  any,  may  be  deducted  therefrom."  And  in 
states  where  there  is  no  statute,  the  great  weight  of  author- 
ity is  in  favor  of  the  reception  of  testimony  of  benefits, 
such  as  the  evidence  here  rejected  tended  to  show,  as  well 
as  injury;  and  it  is  clear,  on  principle,  that  the  damage 
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could  only  be  the  balance  after  deducting  such  benefits. 
Whether  there  were  benefits,  and  of  what  value,  were  ques- 
tions of  fact  for  the  jury.  Several  witnesses  testified  that 
the  property  was  benefited  by  increased  facilities  for  trans- 
portation, in  connection  with  the  mill  business,  by  the  con- 
struction and  Operation  of  the  road.  To  withdraw  such 
evidence  we  think  was  error.  We  do  not  find  it  necessary 
to  examine  and  discuss  each  of  the  supposed  errors  herein. 
There  are  several  palpable  errors  in  the  admission  and  re- 
jection of  testimony,  and  in  the  charge  to  the  jury,  which 
will  probably  not  occur  upon  a  retrial.  We  advise  that  the 
judgment  be  reversed  and  the  cause  remanded  for  a  new 
trial. 

BicHMOND  and  Bissbll,  CC,  concur. 

Per  Cubiam.    For  the  reasons  given  in  the  foregoing 
opinion  the  judgment  is  reversed  and  the  cause  remanded. 

BeversecL 


Busby  v.  Camp. 

1,  DisicissAL  OF  Appeal  to  CouirrY  Court.— Section  1,  page  8S5,  Ses- 

sion Laws  1887,  confers  a  right  to  have  the  appeal  dismissed  upon 
failure  to  comply  with  its  requirement  in  relation  to  fees. 

2.  RiOHT  OF  Dismissal,  how  V^aived.— An  unqualified  appearance  by 

appellee,  however,  and  submission  to  an  order  of  court  relating  to 
trial  without  interposing  his  motion  to  diRmisH,  may  be  treated  as  a 
waiver  of  the  right  in  question. 
&  Remedy  fob  Mitigation  of  Harsh  Statute&—  Hardships  neces- 
sarily resulting  from  a  plain  statutory  provision  can  only  be  miti- 
gated thi'ough  legislative  action.  Courts  must  obey  the  law  as  it  is 
written. 

Error  to  Arapahoe  County  Court. 

Mr.  F.  A.  Williams,  for  plaintiff  in  error. 

Mr.  W.  J.  Edwards,  for  defendant  in  error. 
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Chief  Justiob  TTet.m  delivered  the  opinion  of  the  court. 

This  cause  was  originally  brought  before  a  justice  of  the 
peace.  Judgment  being  there  rendered  for  defendant, 
plaintijff  perfected  an  appeal  to  the  county  court.  The  ap- 
peal bond  was  approved  and  filed  by  the  justice  on  January 
27,  1888.  The  record  was,  however,  not  lodged  in  the 
county  court  until  Februai'y  20th  following. 

Defendant  by  his  counsel  entered  a  special  appearance 
in  the  county  court,  and  moved  to  dismiss  the  appeal  for  a 
failure  to  pay  the  necessary  fee,  and  have  the  cause  docketed 
Tvithin  the  time  required  by  statute.  Sess.  Laws  1887, 
p.  325.  This  provision  reads,  inter  alia:  "And  provided, 
farther,  that  the  party  appealing  shall,  within  twenty  days 
from  the  date  of  the  approval  of  his  appeal  bond,  pay  to  the 
clerk  of  the  court  to  which  he  takes  an  appeal  all  fees  nec- 
essary to  have  the  cause  docketed  and  placed  on  the  calen- 
dar of  said  court.  In  case  said  party  appealing  fails  to  pay 
said  fees  within  said  time,  then  the  said  cause  [appeal]  shall 
be  dismissed  on  application  of  the  appellee." 

The  record  of  the  county  court  recites  that  said  motion 
i^as  denied  "  on  the  ground  that  this  cause  was  docketed 
at  the  time  said  motion  was  made."  There  is  nothing  to 
show  that  defendant,  who  was  appellee  in  the  county  court, 
had,  prior  to  interposing  the  motion,  entered  an  appearance, 
taken  any  action,  or  submitted  to  any  ruling  in  the  cause. 
There  is,  therefore,  apparent  in  the  record  before  us  no  other 
ground  for  denying  the  motion  save  that  above  stated. 

The  right  to  have  the  appeal  dismissed  upon  the  failure 
to  comply  with  the  provision  in  relation  to  fees  is  expressly 
given  by  statute.  The  statute  is,  so  far  as  language  can 
make  it,  peremptory,  and  no  discretion  appears  to  be  re- 
served to  the  court.  We  cannot  agree  with  the  trial  judge 
that  the  fact  that  appellant  had  paid  the  fee  and  docketed 
the  cause  before  appellee  interposed  his  motion  is  alone  de- 
cisive against  dismissal ;  to  so  hold  would,  in  large  measure, 
be  to  disregard  or  abrogate  the  express  statutory  command. 
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See  Hunt  v.  ArJcdly  13  Colo.  648 ;  Law  v.  NeUon^  14  Colo. 
409, —  construing  an  analogous  provision.  Had  appellee 
voluntarily  entered  a  full  appearance  after  the  cause  was 
docketed,  and  taken  or  submitted  to  some  order  of  court 
looking  to  a  trial  de  novo^  before  interposing  his  motion,  we 
might  treat  his  action  as  a  waiver  of  the  right  to  have  the 
appeal  dismissed.  Such  is  the  view  of  the  court  upon  an- 
other statute,  substantially  similar  in  this  respect  to  the  one 
before  us.  Robertson  v.  O'Reilly^  14  Colo.  441 ;  Cohy  t>. 
Ilctlthusen^  cmtey  p.  10.  As  above  shown,  however,  no  such 
state  of  facts  is  now  presented. 

The  statute  was  doubtless  framed  to  prevent  delay  in  re- 
trying cases  on  appeal  from  justices  of  the  peace.  The 
time  fixed  within  which  the  fee  is  to  be  paid  and  the  appeal 
is  to  be  docketed  is  not  unreasonable,  and  the  general  pur- 
pose of  the  provision  is  wise.  It  may  produce  hardship  in 
individual  cases,  and  perhaps  the  interests  of  justice  would 
be  better  subserved  by  a  less  rigid  rule  in  the  premises. 
But  this  is  a  matter  for  legislative  action.  The  statutory 
rule  is  not  invalid,  and  the  courts  cannot  mitigate  its  al- 
leged severity. 

It  will  be  observed  that  the  amendment  of  1887,  made 
since  Town  Co.  v.  Ives^  10  Colo.  81 ;  SchoJUld  v,  FeUj  10 
Colo.  146,  and  Railroad  Co.  'o.  Rader^  11  Colo.  538,  were 
decided,  materially  changes  the  scope  and  effect  of  the  stat- 
ute under  consideration. 

In  view  of  the  foregoing,  the  remaining  assignments  of 

error,  and  the  discussion  of  counsel  pertaining  thereto,  need 

not  be  considered.    The  judgment  of  the  court  below  is  re-v 

versed,  and  the  cause  remanded  with  directions  to  dismiss 

the  appeal 

Reversed. 
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Kathvok  et  al.  v.  Whitb. 

1.  CR098-DEMAKDB    ANB    COUNTEB-CLAIMS  —  EVIDENGE  ON  DeOEASB  OV 

One  Paeit.— Section  58  of  the  Civil  Code,  which  provides  that; 
where  cross-demands  exist  between  two  persons,  neither  shall  be  de- 
prived of  the  benefit  of  counter-claim  in  suit  by  the  assignment  or 
death  of  the  other,  does  not  prescribe  a  rule  of  evidence  nor  affect 
the  mode  of  proof  existing  at  the  time  of  its  adoption. 

2.  Statutory  Disqualification  of  a  Party,  as  Witness,  Not  Re- 
pealed.—  This  provision,  therefore,  does  not  repeal  section  8641, 
General  Statutes,  which,  with  specified  exceptions,  forbids  one  party 
to  a  suit  testifying  where  the  adverse  party  is  executor  or  adminich 
trator  of  a  deceased  person,  and  the  matter  in  controversy  existed 
prior  to  decedent's  demis& 

8l  Repeals  by  Ihplioation. —  Repeals  by  implication  are  not  favored. 
They  are  never  recognized  if  there  is  serious  doubt  concerning  the 
l^^lative  intent 

Appeal  from  District  Cowri  of  Saguachs  Cownty. 
Mr.  Jas.  M.  Denny,  for  appellants. 
Mr.  0.  D.  Jones  and  Mr.  O.  P.  Abthub,  for  appellee. 
Chief  Justice  Helm  delivered  the  opinion  of  the  court. 

White,  as  administrator  of  the  estate  of  James  B.  Smoot, 
deceased,  brought  the  present  action  upon  a  promissory 
note  given  Smoot  in  his  life>time  by  Eathvon  &  Oo.  De- 
fendants pleaded  set-offs  aggregating  upwards  of  |230. 
These  set-offs  were  alleged  to  have  been  due  and  payable 
prior  to  Smoot's  death.  The  cause  reached  the  district 
court  by  appeal,  and  judgment  was  there  rendered  for 
plaintiff. 

At  the  trial  the  deposition  of  Samuel  F.  Eathvon,  who 
had  been  the  leading  member  of  the  firm .  of  Eathvon  & 
Co.,  touching  the  alleged  set-offs,  was  offered  in  evidence 
by  defendants.  Upon  objection,  this  deposition  was  re- 
jected, under  the  inhibition  imposed  by  section  3641,  Gen- 
eral Statutes. 


s  SI 
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The  ruling  of  the  court  in  this  regard  constitutes  the  only 
assignment  of  error  discussed  by  counsel  for  appellant.  It 
is  therefore  the  only  assignment  that  will  be  noticed  in  the 
present  opinion. 

The  statute  referred  to  provides  that  "  no  party  to  any 
civil  action,  suit  or  proceeding,  or  person  directly  interested 
in  the  event  thereof,  shall  be  allowed  to  testify  therein  by 
his  own  motion,  or  in  his  own  behalf,  *  *  ♦  when  any 
adverse  party  sues  or  defends  as  *  *  *  the  executor 
or  administrator  *  *  *  of  any  deceased  person,  *  *  * 
unless  when  called  as  a  witness  by  such  adverse  party  so 
'  suing  or  defending;  and  also  except  in  the  following  cases." 

Eathvon  was  a  party  to  the  suit,  and  there  is  no  dispute 
but  that  he  was  interested  in  the  result.  The  alleged  counter- 
claims were  due  prior  to  the  death  of  Smoot.  It  is  not  as- 
serted that  the  testimony  in  question  was  admissible  under 
any  of  the  exceptions  enumerated  in  the  statute.  It  is 
clear,  therefore,  that  it  was  within  the  legislative  inhibi- 
tion. WhiUett  V.  Kershow^  4  Colo.  419 ;  GUha/m,  v.  French^ 
6  Colo.  196 ;  L&oy  v.  Dwighty  12  Colo.  101. 

But  counsel  for  appellant  contends  that  section  S8,  Civil 
Code  1887,  so  far  modifies  the  foregoing  statute  as  to  ren- 
der the  testimony  here  offered  competent.  This  section 
reads :  ^^  TV  hen  cross-demands  have  existed  between  persons 
under  such  circumstances  that  if  one  had  brought  an  action 
against  the  other  a  counter-claim  could  have  been  set  up, 
neither  shall  be  deprived  of  the  benefit  thereof  by  the  as- 
signment or  death  of  the  other,  but  the  two  demands  shall 
be  deemed  compensated  so  far  as  they  equal  each  other." 

We  cannot  accept  the  view  of  this  provision  insisted 
upon.  It  is  evident  that  in  the  legislative  mind  at  least 
doubt  existed  as  to  the  statv^  of  ripened  counter-claims  in 
cases  of  assignment  or  death.  To  put  this  doubt  at  rest 
the  statute  in  question  was  enacted.  It  simply  provides 
that  the  happening  of  either  of  these  events  shall  not  affect 
the  right  to  plead  and  rely  upon  the  set-off  in  case  of  suit. 
It  does-  not  prescribe  a  rule  of  evidence,  nor  does  it  purport 
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to  affect  in  any  way  the  mode  of  proof  existing  at  the  time 
of  its  adoption. 

The  wisdom  and  justice  of  said  section  3641  are  not  ques- 
tioned. It  has  been  in  force  for  many  years,  and  a  similar 
provision  exists  in  most,  if  not  all,  of  the  states.  The  con- 
struction of  the  new  statute  urged  upon  us  obviously  nulli- 
fies almost  entirely  the  force  of  that  provision,  in  so  far 
as  it  relates  to  suits  by  executors  or  administrators  of 
deceased  persons.  The  change  thus  wrought  would  be 
sweeping,  and  it  should  be  evidenced  by  unequivocal  lan- 
guage. The  repeal,  if  repeal  there  be,  is  by  implication. 
Cut  repeals  of  this  kind  are  not  favored ;  they  are  never 
recognized  if  there  is  serious  doubt  concerning  the  legisla- 
tive intent.  To  proclaim  such  a  repeal  in  the  present  case 
would  be  wholly  unwarranted.  Therefore,  we  must  hold 
that  the  rejection  of  Eathvon's  deposition  was  not  error. 

There  being  no  error  in  the  ruling  challenged,  the  judg- 
ment of  the  district  court  is  affirmed. 

Affirmed. 


HoTTEL  V.  Mason  bt  al. 

1.   T&X7STEES-— PRBSUMPnONS  ARISINa  FROM  INACCURATE  ACCOUNTS.^ 

A  trustee  must  keep  and  render  accurate  accounts  of  matters  con- 
nected with  the  trust  estate ;  and  omissions  or  inaccuracies  in  his 
accounts  inimical  to  the  interest  of  his  cesfut  qve  trust  give  rise  to 
presumptions  against  him,  which  are  decisive^  unless  overcome  by 
collateral  proofs  establishing  his  perfect  fairness  and  equity. 

2.  SuRVivmo  Partner — When  Not  a  Trustee.— During  a  partner- 
ship business,  extending  over  four  years,  the  books  were  kept  under 
the  supervision  of  both  partners,  but  most  of  the  entries  were  made 
by  one  member  of  the  firm.  His  copartner,  however,  was  active  in 
conducting  the  business,  had  unrestricted  access  to  the  books,  and 
might  have  familiarized  himself  with  the  accounts  and  the  manner 
of  keeping  them.  Held  that,  after  the  death  of  such  copartner,  it 
was  error,  on  a  settlement  of  the  partnership  accounts,  to  treat  the 
surviving  partner  as  a  trustea 

8,  Same  —  FmudARY  Relation  to  HsiRa— Where  the  partnership 
bnainesB  was  continued  for  eighteen  months  after  the  death  of  the 
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copartner,  the  suryiTing  partner,  who  was  also  one  of  the  executors 
of  the  deceased  copartner,  must  be  regarded  as  acting  in  a  fiduciary 
capacity  for  the  heirs  of  his  copartner,  and  held  to  a  strict  account- 
ability on  a  settlement  of  the  partnership  aflEairs,  though  the  widow 
of  the  deceased  partner,  who  was  a  capable  woman,  had  access  to 
the  partnership  books  at  all  times. 
4.  Settlement  of  Partnership  Accounts  —  Prbsuicptions  frok  Evi- 
dence.— Shortly  before  his  death,  the  deceased  partner  sold  a  lot  of 
cattle,  and  received  the  purchase-money  therefor.  At  the  time  of 
this  sale,  the  purchaser  executed  a  trust-deed  on  land  to  secure  a  note 
for  an  amount  about  equal  to  the  purchase  price,  which  note  was  de- 
scribed as  payable  to  the  two  partners.  On  a  settlement  of  the  part- 
nership accounts  before  a  referee,  it  appeared  that  the  firm  dealt  in 
cattle,  and  the  purchaser  admitted  that  he  had  had  no  other  dealings  of 
similar  im|X)rt  with  the  partnership  or  the  deceased  partner.  Hdd, 
that  these  facts  were  sufficient  to  overcome  any  presumption  that 
the  sale  was  made  on  the  deceased  partner's  individual  account^ 
arising  from  the  fact  that  he  had  individual  property,  and  that  the 
transaction  did  not  appear  on  the  books  of  the  partnership^ 

Appeal  from  District  Court  of  Arapahoe  County. 

Appellant  and  Joseph  Mason  were  associated  as  copart- 
ners. The  firm  was  the  owner  of  certain  mill  property, 
and  carried  on  a  milling  business.  It  also  became  the 
owner  of  herds  of  cattle  and  horses,  and  transacted  the 
usual  business  in  connection  therewith.  On  the  11th  of 
February,  1881,  Mason  suddenly  died,  and  appellees  suc- 
ceeded as  legatees  to  all  his  property,  including  his  interest 
in  the  partnership  assets.  His  will  provided  for  the  con- 
tinuation of  the  partnership  business,  notwithstanding  his 
decease,  until  such  time  as  in  the  judgment  of  Mrs.  Mason 
and  appellant,  who  were  named  as  his  executrix  and  exec- 
utor, it  should  become  desirable  to  wind  up  the  partnership 
affairs. 

By  virtue  of  the  foregoing  authority  in  the  will  the  busi- 
ness of  the  copartnership  was  continued  for  a  considerable 
period.  But  finally,  in  connection  with  the  administration 
upon  the  estate,  an.  examination  of  the  partnership  ac- 
counts and  assets  took  place,  and  on  the  18th  of  September, 
1882,  an  alleged  settlement  was  made.    This  accounting  re- 
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ceived  the  approval  of  the  county  court  in  the  final  settle- 
ment of  the  estate,  and  the  executrix  and  executor  were 
duly  discharged. 

In  February,  1885,  a  complaint  instituting  the  present 
suit  in  equity  for  a  restatement  of  the  partnerehip  accounts 
was  filed.  It  is  based  upon  the  theory  that  appellant,  by 
virtue  of  his  familiarity  with  the  partnership  business,  his 
superior  advantages  in  manipulating  the  same,  his  influence 
over  Mrs.  Mason,  and  especially  by  virtue  of  the  fact  that 
daring  Mason's  life-time  as  well  as  afterwards  he  attended 
largely  to  the  keeping  of  the  books,  succeeded  in  overreach- 
ing Mrs.  Mason,  in  deceiving  the  county  court,  and  in  pro- 
curing a  settlement  tainted  by  fraud  and  greatly  to  his  own 
advantage.  Various  specific  acts  of  fraud  were  alleged,  and 
the  settlement  was  otherwise  impeached. 

An  answer  being  filed  putting  in  issue  all  material  aver- 
ments of  the  complaint,  and  a  suflScient  replication  thereto 
being  tendered,  the  cause  came  on  for  trial.  At  this  stage 
of  the  proceedings,  "  on  motion  of  plaintiffs'  attorneys,  the 
defendant  by  his  own  attorneys  consenting  thereto,"  it  was 
ordered  that  a  reference  be  made,  the  referee  to  take  and 
state  an  account  of  the  partnership  transactions  and  other 
matters  referred  to  in  the  complaint,  to  reduce  to  writing 
the  evidence  of  the  witnesses,  to  examine  all  books,  vouch- 
ers, deeds  and  other  instruments  relating  to  the  partnership 
affairs,  to  hear  and  determine  the  whole  issues,  both  of  law 
and  of  fact,  and  to  report  to  the  court  the  evidence  so  taken, 
together  with  his  findings  of  law  and  fact,  and  an  account 
of  the  transactions  mentioned  in  the  complaint ;  also  a  judg- 
ment or  decree  in  the  premises. 

Upon  the  investigation  and  hearing,  the  referee,  in  ac- 
cordance with  the  foregoing  order,  reported  the  evidence, 
findings  of  law  and  fact,  and  a  decree  awarding  plaintiffs 
the  sum  of  $19,521.39.  The  report  and  decree  were  by  the 
court,  after  a  brief  hearing,  approved.  To  review  this  ac- 
tion the  present  appeal  was  taken.  Other  facts  necessary 
to  a  full  understanding  of  the  opinion  are  sufficiently  nar- 
rated therein. 
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Mr.  L.  S.  Dixon  and  Messrs.  Ballard  &  Eobinson,  for 
appellant. 

Mr.  T.  D.  ToNLET  and  Mr.  Thos.  Macon,  for  appellees. 

Chief  Justice  Helm  delivered  the  opinion  of  the  court. 

The  parties  differ  in  this  court  somewhat  as  to  the  spe- 
cific character  of  the  issues  originally  made  by  the  plead- 
ings. For  reasons  that  will  presently  appear,  however,  we 
deem  it  unnecessary  to  consider  this  feature  of  the  discus- 
sion. The  pleadings  consisted  of  a  complaint,  answer  and 
replication;  no  demurrer  was  filed,  nor  was  any  question 
of  law  otherwise  raised  prior  to  trial. 

The  cause,  by  consent,  went  to  a  referee  for  the  purpose 
of  taking  and  stating  a  full  and  complete  account  of  all  the 
transactions  of  the  firm  of  Mason  &  Hottel,  both  before 
and  after  Mason's  decease,  with  instructions  to  report  find- 
ings of  law  and  of  fact,  together  with  a  decree  in  accord- 
ance therewith.  The  referee  found  as  a  legal  conclusion 
that  the  settlement  of  September  18, 1882,  was  obtained  by 
deception  and  fraud  on  the  part  of  appellant.  There  are 
matters  in  the  record  tending  to  sustain  this  finding,  but  its 
correctness  is  vigorously  denied.  We  shall  assume  that  the 
referee  was  clothed  by  the  order  of  reference  with  power 
to  adjudicate  this  question ;  and,  for  the  purposes  of  the 
present  review,  his  finding  in  this  regard  will  be  accepted, 
without,  however,  a  formal  investigation  and  approval 
The  case  will  be  treated  as  one  for  an  ordinary  accounting 
and  settlement  of  partnership  affairs,  and  questions  of  fraud, 
save  as  incidental  to  the  accounting,  will  receive  no  further 
notice. 

Counsel  for  appellant  insists  that  the  findings  of  fact  by 
the  referee  were  imperfect.  But  the  regularity  of  the  order 
of  reference,  the  general  conduct  of  the  trial  by  the  referee, 
the  manner  of  reporting  his  findings,  and  the  procedure 
preliminary  to  the  approval  thereof,  and  entry  of  the  de- 
cree by  the  district  court,  are  not  seriously  challenged. 
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Among  the  principal  matters  urged  for  reversal,  in  both 
the  oral  and  printed  arguments,  are  alleged  errors  of  the 
referee  in  determining  adversely  to  appellant  the  statics  of 
certain  items  connected  with  the  complicated  transactions 
and  accounts  of  the  firm. 

Mason  sometimes  recorded  firm  debits  and  credits,  but, 
being  a  foreigner  and  unaccustomed  to  writing  in  English, 
he  left  the  keeping  of  the  books  mainly  to  appellant.  Ap- 
pellant's familiarity  with  the  firm  affairs  gave  him  an  advan- 
tage over  Mrs.  Mason  after  her  husband's  death,  in  connection 
therewith.  Besides,  at  this  time  Mrs.  Mason  was  physically 
indisposed,  and,  reposing  confidence  in  appellant,  for  a  con- 
siderable period  she  trusted  the  firm  business  to  him,  though, 
at  the  alleged  settlement  consummated  on  September  18th, 
she  employed  counsel  to  look  after  her  interests.  In  view 
of  the  foregoing  circumstances,  we-  commend  the  careful 
scrutiny  with  which  all  items  in  the  book  account  objected 
to  by  Mrs.  Mason  were  examined. 

But  the  referee  seems  to  have  applied  against  appellant, 
throughout  the  entire  period  of  the  partnership  business, 
the  equitable  rule  of  evidence  governing  the  fiduciary  rela- 
tion of  trustee,  most  earnestly  contended  for  in  this  court 
by  appellees'  counseL  This  rule  may  be  stated  as  follows: 
A  trustee  must  keep  and  render  full  and  accurate  accounts 
of  all  matters  connected  with  the  trust  estate ;  and  any 
omission  or  inaccuracies  in  his  accounts,  inimical  to  the  in- 
terest, of  his  cestui  qtce  trusty  give  rise  to  presumptions 
against  him,  which  are  decisive,  unless  overcome  by  collat- 
eral proofs  affirmatively  establishing  his  perfect  fairness 
and  equity  in  the  premises.  Pom.  Eq.  Jar.,  §  1063,  and 
note;  3  Greenl.  Ev.  (13th  ed.)  §  253.  In  this  respect  it 
seems  to  us  the  referee  unconsciously  erred.  The  firm  busi-  • 
ness  extended  through  a  period  of  nearly  six  years.  Over 
four  years  of  this  time  the  books  were  kept  under  the  su- 
pervision  of  both  partners,  and  appellant  did  not  occupy 
the  position  of  trustee  for  Mason.  Nor  should  appellant 
be  subjected  to  the  adverse  presumptions  indulged  by  courts 
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of  equity  against  a  partner  when  irregularities  or  defects  in 
the  partnership  accounts  are  due  solely  to  his  negligence  or 
other  misconduct.  For  the  unsatisfactory  condition  of  the 
firm  books  the  partners  were,  during  Mason's  life-time,  in 
pari  delicto.  While  appellant  made  most  of  the  record  en- 
tries, Mason  was  active  in  conducting  the  business.  Both 
he  and  Mrs.  Mason  had  unrestricted  access  to  the  books. 
They  were  or  might  have  been  familiar  with  the  accounts, 
and  the  manner  of  keeping  them.  The  partners  were  on 
an  equal  footing,  and,  for  loose  habits  and  negligence  in  re- 
porting and  recording  firm  transactions.  Mason  should  share 
the  responsibility  with  appellant. 

During  the  remaining  eighteen  months  of  the  partner- 
ship, Mrs.  Mason,  by  virtue  of  the  will,  became  associated 
with  appellant  in  the  business.  She  appears  to  have  been 
a  capable  woman,  and  had  access  to  the  books  at  all  times. 
But  throughout  this  period  we  should,  perhaps,  regard  ap- 
pellant as  acting  in  a  fiduciary  capacity  stronger  than  that 
ordinarily  existing  between  partners;  for,  in  addition  to 
his  advantages  over  Mrs.  Mason,  above  mentioqed,  he  was 
also  an  executor,  co-operating  with  her  in  administering 
upon  Mason's  estate  for  the  benefit  of  his  children  as  well 
as  his  widow ;  and,  of  course,  all  matters  pertaining  to  the 
partnership  business  and  the  keeping  of  the  partnership  ac- 
counts, to  a  greater  or  less  extent,  involved  the  interests  of 
the  minor  heirs. 

With  these  preliminary  observations  touching  generally 
the  facts  of  the  case  and  the  law  pertaining  thereto,  we 
pass  to  a  brief  examination  of  some  of  the  specific  items  as 
to  which  appellant's  counsel  challenges  the  findings  of  the 
referee. 

Early  in  the  year  1880  Mason  sold  to  one  Chaflfee  one 
hundred  head  of  cattle,  and  a  short  time  prior  to  his  death 
he  received  from  Chaffee  $1,702.35  therefor.  A  few  weeks 
subsequent  to  Mason's  decease,  appellant,  learning  of  the 
payment,  entered  the  same  upon  the  firm  books  as  a 
firm  credit.    The  referee  disallowed  this  item,  treating 
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it  as  an  individual  transaction  of  Mason's,  independent 
of  the  firm.  Appellant  was  thus  deprived  of  one-half  of 
the  amount  collected.  The  referee  bases  his  action  in  the 
premises  substantially  upon  the  following  grounds:  That 
there  is  no  evidence  indicating  that  Mason  was  not  prompt 
and  honest  in  reporting  matters  disposed  of  by  him  to  the 
firm ;  that  he  did  have  money  outside  of  the  firm  business 
which  might  have  been  invested  in  cattle;  that  Chaffee  says 
he  ^'  supposed  "  the  cattle  to  have  belonged  to  Mason ;  also 
that  the  firm  books  show  ^^  no  such  cattle  account,"  and  fail 
to  record  otherwise  anything  about  the  sale. 

The  original  transaction  having  occurred  during  the  life- 
time of  Mason,  and  the  suit  being  brought  by  his  executrix, 
appellant  was,  by  virtue  of  section  3641,  General  Statutes,  dis- 
qualified from  giving  testimony  on  his  own  behalf  concerning 
the  partnership  interest  therein.  But  in  the  first  place, 
while  at  the  time  of  the  sale  the  firm  owned  a  large  herd 
of  cattle,  there  is  no  evidence  in  the  record  even  tending  to 
show  that  Mason  was  the  private  owner  of  one  hundred 
bead,  or  any  other  considerable  number.  Appellees'  coun- 
sel state,  as  an  uncontroverted  fact,  that  Mason  conducted 
the  purchase  of  what  was  known  as  the  "  Farmer "  herd, 
but  this  herd  at  once,  or  very  soon  thereafter,  became  firm 
property.  Secondly.  At  or  about  the  precise  date  of  the 
purchase  of  these  cattle  by  Chaffee,  he  executed  a  trust- 
deed  upon  certain  realty  to  secure  a  promissory  note  for 
$1,566,  described  as  payable  ^'  to  the  order  of  Joseph  Mason 
and  B.  F.  Hottel,"  which  deed  was  duly  filed  for  record  by 
Mason.  Thirdly.  Chaffee  upon  the  witness  stand,  though 
evidently  hostile  to  appellant,  reluctantly  admitted  on 
cross-examination  that  he  had  no  other  dealings  of  similar 
import  and  magnitude  with  Mason  &  Ilottel,  or  with  Mason 
alone;  also  that  the  trust-deed  must  have  been  given  to 
secure  the  purchase  price  of  these  cattle,  and  that  the 
$1,702.35  was  therefore  paid  by  him  to  Mason  in  liquida- 
tion of  the  debt  described  in  the  deed,  with  interest.  The 
note  itself  was  not  produced  in  evidence,  and  Chaffee  says 
Vol.  16—4 
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that  it  was  doubtless  delivered  to  him  when  he  made  the 
payment,  and  was  lost  or  destroyed. 

It  may  be  a  matter  of  some  significance  that  no  anteced- 
ent record  of  the  sale  appears  in  the  firm  accounts;  but 
the  character  of  this  significance  depends  upon  the  integrity 
and  punctuality  of  Mason  in  reporting  the  sale,  as  well  as 
upon  the  interest  of  appellant  in  making  the  proper  record 
thereof.  We  recall  attention  to  the  fact  that,  as  to  this 
item,  the  rule  governing  a  trustee's  accounting  with  his 
eestui  qxve  trtist  is  certainly  iuApplicable.  The  silence  of  the 
books  concerning  this  matter  should  not,  in  our  judgment, 
be  treated  as  decisive  against  the  interest  of  the  partner- 
ship. Had  appellant's  reliance  in  the  premises  rested  solely 
upon  the  entry  of  the  item  in  the  account  after  Mason's 
death,  the  action  of  the  referee  might  perhaps  be  sustained ; 
although  many  transactions  took  place  during  the  six  years 
covered  by  the  firm  business  that  were  not  recorded  with 
the  accuracy  of  professional  book-keeping,  or  at  all.  But, 
as  already*indicated,  appellant  produced  strong  collateral 
evidence.  The  recital  of  the  trust-deed  given  under  the 
circumstances,  and  unexplained,  amounts  to  proof  almost 
conclusive.  Mason  appears  to  have  been  a  good  business 
man,  and  he  would  hardly,  upon  the  sale  of  his  own  prop- 
erty, have  taken  a  note  payable  to  himself  and  partner,  se- 
cured by  a  trust-deed  reciting  an  apparent  firm  ownership 
in  the  property  sold. 

Had  the  presumption  against  appellant,  recognized  by 
the  referee  as  arising  from  the  silence  of  the  books  concern- 
ing the  sale,  actually  existed,  it  would  have  been  completely 
overcome.  The  trust  deed,  having  been  executed  under 
the  supervision  of  Mason,  must  be  regarded  as  showing  his 
view  on  the  question  of  title  to  the  cattle  sold.  If  there  is 
any  explanation  of  the  matter  consistent  with  Mason's  pri- 
vate ownership,  the  burden  of  giving  it  was  upon  appellees 
and  not  upon  appellant.  Mason's  failure  to  report  the  pay- 
ment in  question  may  be  attributed  to  the  fact  that  his 
death  so  quickly  followed ;  and  it  is  not  impossible  that  his 
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neglect  to  formally  record  the  sale  when  made,  arose  from 
the  knowledge  that  it  was  so  clearly  evidenced  by  the  note 
and  trust-deed. 

The  referee  employed  an  expert  accountant  for  the  pur- 
pose of  examining  the  books  of  Mason  &  Hottel  kept  dur- 
ing the  six  years  of  the  partnership,  restoring  a  lost  ledger, 
preparing  a  trial  balance  and  rendering  other  needed  assist- 
ance. This  accountant  reported,  as  one  of  the  results  of 
his  investigation,  that  these  books,  on  September  18, 1882, 
showed  a  balance  to  the  credit  of  the  firm  of  $17,268.56  in 
the  Poudre  Valley  Bank  of  Fort  Collins.  Governed  by  this 
report,  the  referee  treated  the  sum  named  as  a  firm  asset, 
and  one-half  of  it  enters  into  the  decree  against  appellant. 

The  cashier  of  this  bank  was  sworn  as  a  witness.  The 
bank  books  were  produced,  and,  by  agreement  of  counsel, 
duly  certified  extracts  therefrom  were  admitted  in  evi- 
dence. These  books  showed  that  on  the  said  18th  of  Sep- 
tember there  was  a  balance  to  the  credit  of  the  firm  of  but 
$1,775.75.  Thus  it  appears  by  the  most  reliably  evidence 
that  the  showing  made  in  the  company's  books  of  a  bank 
credit  at  the  date  mentioned  of  upwards  of  $17,000  was 
Mrrong,  and  that  the  real  credit  was  but  little  more  than 
one  tenth  of  that  sum.  The  correctness  of  the  bank  books 
is  not  questioned,  nor  is  the  accountant  charged  with  inac- 
curately representing  the  company's  books. 

Counsel  for  appellees  insist  that  the  difference  between 
the  sum  actually  in  the  bank  to  the  firm's  credit  and  the 
amount  that,  according  to  the  firm  books,  should  have 
been  there,  must  be  treated  as  having  been  drawn  out  by 
appellant  and  appropriated  to  his  private  use.  With  refer- 
ence to  this  proposition  we  suggest  that,  in  the^r*^  place, 
if  appellant  were  actually  appropriating  to  his  private  use 
sums  of  money  aggregating  upward  of  $15,000,  he  would 
naturally  have  charged,  or  at  least  have  attempted  to 
charge,  the  company  with  sham  expenditures  sui&cient  to 
offset  the  amount  misappropriated.  It  is  hardly  in  accord- 
ance with  human  experience  to  suppose  that  he  would  will- 
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ingly  or  thoughtlessly  have  left  the  accoants  in  a  condition 
to  inevitably  aroose  suspicions  of  his  guilty  conduct.  Sec- 
ondly the  referee  does  not  return  a  specific  finding  imput- 
ing to  appellant  the  perpetration  of  this  particular  kind  of 
fraud.  He  does,  however,  report  that  no  stock  account 
was  preserved  during  the  existence  of  the  firm ;  that  the 
books  were  carelessly  and  negligently  kept,  and  that  many 
important  transactions  were  not  entered  therein  at  alL 

The  evidence  justifies  these  findings  of  the  referee.  It 
shows  that  many  matters  should  have  been  recorded  in  the 
firm  books  which  were  not.  This  was  especially  true  as 
to  that  portion  of  the  business  transacted  through  banks 
with  which  the  firm  was  in  the  habit  of  dealing.  It  ap- 
pears that,  instead  of  attempting  fullness  and  accuracy  in 
the  regular  firm  books  concerning  items  covered  by  bank 
accounts,  the  practice  of  the  partners  was  to  rely  largely 
upon  pass-books,  checks  and  stubs,  vouchers  returned, 
stated  settlements,  and  reports  given  by  the  banks  from 
time  to  time  when  requested.  Sometimes,  also,  matters 
that  would  otherwise  have  been  recorded  were  omitted  on 
account  of  the  absence  of  appellant.  These  explanations 
tend  to  show  that  the  large  difference  between  the  account- 
ant's report  and  the  bank  books  may  have  been  due  to 
legitimate  expenditures  of  the  firm  by  means  of  checks, 
drafts  and  the  like,  concerning  which  no  record  was  pre- 
aerved  in  the  partnership  books.  They  are  consistent  with 
the  finding  of  the  referee  on  the  subject  of  negligence  in 
keeping  the  books,  and  do  not  necessarily  indicate  dis- 
honesty on  the  part  of  appellant  or  Mason  in  the  business. 

The  sufficiency  of  the  foregoing  explanations,  however,  is 
a  question  we  do  not  now  propose  to  consider  or  determine. 
There  is  enough  before  us  to  warrant  the  conclusion  that 
the  referee  probably  dealt  with  appellant  in  this  matter  as 
a  trustee,  and  gave  undue  weight  to  the  manifest  imperfec- 
tions of  the  books,  notwithstanding  the  fact  that  for  more 
than  two-thirds  of  the  period  covered  by  the  partnership. 
Mason  was  also  to  blame  for  these  imperfections. 
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The  foregoing  discussion  with  reference  to  the  item  from 
the  Poudre  Valley  Bank  is  in  the  main  equally  applicable  to 
the  partnership  account  with  "  A.  K.  &  E.  B.  Yount," another 
banking  house.  The  expert  accountant  found  that,  accord- 
ing to  the  firm  books,  there  should  have  been,  on  the  18th 
of  September,  1882,  in  the  latter  bank,  to  the  credit  of  the 
firm,  $2,915.29.  The  books  of  this  bank  were  not  offered 
in  evidence;  but  Mrs.  Yount,  who  attended  to  the  bank 
business,  testified  that  some  time  during  the  year  1880 
3fr.  Mason  withdrew  from  the  hank  tlie  entire  deposits  of 
Mason  A  Hottei^  amd  thdt  thereafter  th^  partnership  made  no 
further  deposits  in  that  hank.  Yet  notwithstanding  this 
testimony,  which  was  uncontradicted,  the  referee  adopted 
the  report  of  the  accountant,  and  the  further  sum  men- 
tioned, of  nearly  $3,000,  is  also  treated  as  a  firm  asset. 

Before  passing  from  the  subject  of  these  bank  accounts, 
one  additional  matter  should  perhaps  be  noticed.  It  ap- 
pears that  eahy  in  August,  1882,  when  appellant,  Mrs. 
Mason,  and  Ehodes,  her  attorney,  were  examining  the  firm 
books  and  endeavoring  to  make  a  statement  in  connection 
-with  the  final  settlement  of  the  Mason  estate,  and  closing  up 
of  the  partnership  business,  appellant  reported,  tmrf  ths  hank 
hooks  showed^  a  debit  by  overdraft  in  the  Poudre  Valley  Bank 
against  the  firm  of  $6,434.84.  Between  the  date  mentioned 
and  the  18th  of  September  following,  deposits  were  made 
sufBciently  large  to  cancel  the  overdraft,  meet  current  ex- 
penses, and  leave  the  aforesaid  balance  of  $1,775.75  in  favor 
of  the  firm.  Mrs.  Mason  and  Rhodes  both  testify  that  ap- 
pellant made  no  subsequent  report  to  them  of  the  change 
that  had  taken  place  in  the  bank  account,  and  that  the  set- 
tlement was  consummated  on  September  18th  upon  the 
basis  of  an  overdraft  of  $6,000  instead  of  the  credit  of 
$1,700.  This  omission,  and  appellant's  testimony  explan- 
atory thereof,  are  severely  characterized  by  counsel  for  ap- 
peiiees. 

Bat  counsel  for  appellant  earnestly  insists  that  the  mode 
of  settlement  adopted  rendered  it  not  only  unnecessary,  but 
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also  improper,  to  consider  in  the  final  report  the  change  in 
question.  He  asserts  that,  though  the  statement  of  the 
partnership  account  was  not  formally  rendered  until  Sep- 
tember 18th,  the  parties  understood  that  the  partnership 
business  was  practically  closed  on  the  6th  or  7th  of  August 
preceding,  and  their  computations  rested  upon  the  condition 
of  the  bank  account  at  that  date.  His  position  is  that  from 
the  debts  due  the  firm,  treated  on  August  7th  as  assets,  ap- 
pellant was  to  pay  this  overdraft,  together  with  other  firm 
liabilities,  and  that,  by  thus  using  assets  as  collected  in  liqui- 
dation of  liabilities,  no  real  change  in  the  financial  condition 
of  the  firm  took  place ;  hence  he  argues  the  settlement,  as 
made,  ^^  was  made  in  all  respects  fair  to  Mrs.  Mason  and  the 
estate."  To  corroborate  this  theory,  counsel  refers  to  the 
fact  that  in  the  memorandum  prepared  by  Rhodes,  upon 
which  the  settlement  ultimately  took  place,  opposite  this 
particular  bank  item  is  written  the  following:  "1882,  Au- 
gust 4  to  7."  The  foregoing  view  of  the  proceeding  in 
question  is  not  unreasonable.  If,  however,  deliberate  fraud 
in  this  regard  were  established,  it  would  doubtless  tend  to 
impeach  appellant's  good  faith  in  other  respects,  and,  coupled 
with  additional  appropriate  proofs,  might  warrant  charg- 
ing against  the  firm  the  supposed  bank  credit  of  more  than 
$17,000.  But  this,  with  other  matters,  is  left  for  reconsid- 
eration upon  the  further  hearing  of  the  cause. 

We  do  not  wish  to  be  understood  as  now  deciding  that 
the  referee  was  wrong  in  his  ultimate  conclusions  concern- 
ing the  two  bank  items  above  discussed.  As  already  stated, 
he  was  probably  governed  in  determining  appellant's  lia- 
bility in  connection  therewith,  to  a  very  large  extent,  by 
an  erroneous  view  of  the  law  applicable  thereto ;  and  we 
must  assume  that,  but  for  this  mistake  of  law,  he  might 
have  adjudicated  these  items  diflferently.  For  this,  as  well 
as  for  other  reasons  above  given,  in  our  opinion  the  judg- 
ment should  be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings.  It  is  unnecessary  to  discuss  the  remaining 
objections  urged  by  appellant  against  specified  conclusions 
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of  the  referee.  Upon  a  retrial  of  the  case,  such  mistakes 
or  errors,  if  any  there  were,  may  not  be  repeated.  The 
parties  need  not  incur  the  expense  of  retaking  all  the  evi- 
dence ;  in  so  far  as  is  practicable,  the  reconsideration  of 
the  cause  may  be  had  upon  the  proofs  originally  reported 
by  the  referee,  coupled  with  such  additional  evidence  as 
may  be  produced. 

Meversed, 
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1.  Injuries  to  Brakeman  —  Unsafe  Lines. —  A  brakeman  who  has 

his  hand  crushed  while  attempting  to  couple  in  the  dark  two  cars 
with  draw-heads  at  an  unequal  height  from  the  track  can  recover 
for  his  injuries,  where  the  company  had  failed  to  furnish  suitable 
links  for  such  couplings,  and  the  conductor  ordered  plaintiff  to  take 
the  unsuitable  link  with  which  he  attempted  to  make  the  coupling. 

2.  EviDENCB  op  Neouoencr  ON  PART  OP  RAILWAY  COMPANY.—  Where 

the  petition  avers  that  the  company  failed  to  furnish  a  sufficient 
number  of  safe  links,  and  that  the  accident  resulted  from  that  cause, 
evidence  that  the  train  was  not  properly  supplied  with  suitable  links 
for  the  run  on  which  the  accident  occurred  is  admissible. 

Appeal  from  District  Court  of  ArapaUoe  County. 

The  plaintiff's  cause  of  action  as  stated  in  his  complaint, 
omitting  the  formal  allegation,  is  as  follows : 

The  plaintiff  on  the  20th  day  of  December,  1887,  in  the 
county  of  £1  Paso,  and  state  of  Colorado,  and  at  the  time  of 
the  injuries  complained  of,  was  in  the  employ  of  the  said  de- 
fendant as  brakeman,  and  was  engaged  at  said  Fanceville 
Junction,  in  said  county,  in  coupling  freight  cars  for  the 
said  defendant,  as  by  the  nature  and  terms  of  his  employ- 
ment he  was  required  to  do ;  and  that  it  then  and  there 
became  and  was  the  duty  of  said  defendant  to  procure 
good,  safe  and  secure  apparatus,  links,  link-pins  and  draw- 
bars to  be  used  in  coupling  its  said  cars. 

That  by  and  through  the  carelessness,  negligence  and 
default  of  the  said  defendant  and  its  servants,  it  failed  to 
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furnish  a  sufficient  number  of  good,  safe,  secure  links  and 
link-pins  for  coupling  its  cars  aforesaid,  and  also,  it  pro- 
vided, used,  and  suffered  to  be  used,  unsafe,  defective  and 
insufficient  links  and  link-pins  for  coupling  said  cars  as 
aforesaid,  of  which  it  had  notice. 

Fourth,  that  by  the  want  of  due  care  and  attention  to  its 
duty  in  that  behalf,  said  plaintiff  on  the  20th  day  of  De- 
cember, A.  D.  1887,  and  whilst  the  said  freight  cars  and 
appliances  aforesaid  were  in  the  use  and  service  of  the  said 
defendant,  and  whilst  the  said  plaintiff  was  engaged  in 
coupling  the  same  in  his  capacity  as  aforesaid  for  the  de- 
fendant, a  link  was  provided  by  said  defendant  for  the  pur- 
pose of  coupling  as  aforesaid,  and  which  was  being  used 
and  handled  by  plaintiff  in  his  capacity  as  aforesaid.  This 
link,  by  reason  of  its  unsafeness,  defectiveness  and  inse- 
curity, failed  to  act  and  operate  in  the  coupling  of  said  cars, 
and  while  the  plaintiff  with  all  due  care  and  diligence  was 
then  and  there  using  the  same  for  the  purpose  of  coupUng 
said  cars  for  the  defendant,  and  by  reason  of  which  and  by 
means  whereof  then  and  there  said  cars  came  violently  and 
forcibly  into  contact,  while  plaintiff  in  his  capacity  afore- 
said was  endeavpring  to  couple  the  same,  by  means  whereof 
plaintiff^s  right  hand  was  crushed  and  mangled  and  he  was 
otherwise  greatly  bruised,  hurt  and  wounded;  by  means  of 
the  premises  plaintiff  became  sick  and  disordered  and  suf- 
fered great  and  intense  pain,  and  so  remained  for  a  long 
space  of  time ;  and  suffered  the  loss  of  the  index  finger 
from  his  right  hand  by  amputation  as  a  result  of  said  crush- 
ing and  mangling  as  aforesaid ;  and  also  lost  the  use  of  the 
middle  finger  of  his  right  hand  by  the  crushing  and  man- 
gling of  the  flesh  and  bone  of  the  same ;  and  was  then  and 
there  deprived  of  the  use  of  said  right  hand  and  is  now  de- 
prived of  the  use  of  the  same,  and  that,  as  he  is  informed 
and  believes,  he  will  never  be  able  to  use  said  right  hand 
again,  to  the  damage  of  the  plaintiff  in  the  sum  of  $10,000. 

Wherefore,  plaintiff  prays  judgment  for  the  sum  of 
$10,000. 
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The.  answer  of  defendant  admits  the  injury  to  said  plaint- 
iff as  in  the  complaint  set  forth,  but  denies  that  the  same 
is  due  to  any  default  of  the  said  defendant  or  its  servants 
or  agents.  All  other  allegations  of  the  complaint  are  denied. 
A  trial  was  had  to  a  jury,  resulting  in  a  verdict  and  judg- 
ment for  plaintiff,  from  which  judgment  this  appeal  is  pros- 
ecuted. 

Messrs.  Wblls,  MoNeal  &  Tatlos  and  Teller  &  Oba- 
HooD,  for  appellant. 

Mr.  T.  C.  Eaely,  Mr.  J.  B.  Belfobd  and  Mr.  J.  W.  Mul- 
LAHET,  for  appellee. 

Mb.  Justice  Hayt  delivered  the  opinion  of  the  court. 

In  the  court  below  appellee,  as  plaintiff,  obtained  judg- 
ment for  the  sum  of  $800  for  bodily  injuries  sustained  by 
him  wliile  in  the  employ  of  appellant  in  the  capacity  of 
brakeman  upon  its  railroad.  It  is  shown  by  the  record 
that  at  the  time  of  the  accident  appellant  was  operating  a 
line  of  railroad  in  this  state  between  the  cities  of  Denver 
and  Pueblo ;  that  appellee  was  in  its  employ  as  brakeman 
on  one  of  its  freight  trains  running  between  said  points ; 
that  upon  the  morning  of  the  day  of  the  accident  the  train 
upon  which  appellee  was  employed  left  the  city  of  Denver 
going  south  upon  schedule  time;  that  said  train  was  not 
then  properly  supplied  with  links  with  which  to  make  the 
couplings  necessary  to  be  made  upon  the  contemplated 
run ;  that  appellee  endeavored  to  provide  the  train  with 
the  requisite  number  of  links  before  starting  from  the  city 
of  DenvQr,  but  was  prevented  from  so  doing  by  reason  of 
the  negligence  of  appellant  in  failing  to  furnish  such  links. 

About  8  o'clock  upon  the  evening  of  said  day,  appellee, 
in  his  capacity  as  brakeman,  was  required  to  make  a  coup- 
ling at  Franceville  Junction  upon  the  line  of  said  railroad. 
In  making  that  coupling  appeUee  sustained  the  injury  for 
whiclh  damages  were  recovered  in  the  court  below.    The 
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facts  attending  the  accident  are  practically  undisputed,  the 
witnesses  introduced  by  the  plaintiff  agreeing  as  to  all  mar 
terial  particulars,  while  the  only  attempt  made  to  over- 
throw this  testimony  rests  upon  evidence  of  admissions 
claimed  to  have  been  made  by  the  plaintiff  to  other  em- 
ployees of  the  company  shortly  after  the  accident.  By 
such  evidence  contributory  negligence  on  the  part  of  appel- 
lee was  attempted  to  be  established. 

It  is  shown  that  the  draw-heads  of  the  two  cars  which 
appellee  was  required  to  couple  were  of  unequal  heights 
above  the  tracks,  making  the  coupling  somewhat  difficult. 
The  night  was  dark,  cold  and  stormy,  the  supply  of  links 
furnished  the  train  by  the  company  was  exhausted ;  none 
remained  with  which  to  make  this  coupling.  In  this  ex- 
tremity, and  as  the  train  was  coming  down  the  side-track 
to  the  cars  to  be  joined  with  it,  appellee  was  searching 
about  the  tracks  to  find  a  link  with  which  to  make  this  nec- 
essary coupling.  At  this  juncture  the  conductor  in  charge 
of  the  train  ordered  him  to  take  a  link  laying  upon  the 
ground  near  the  side-track  and  make  the  coupling  with  it. 
The  accident  occurred  while  appellee  was  endeavoring  to 
execute  this  command. 

The  link  pointed  out  by  the  conductor  not  .being  a  suit- 
able one  with  which  to  make  the  coupling,  it  caused  ap- 
pellee's hand  to  be  crushed  between  the  cars.  As  described 
by  the  witnesses  upon  the  stand,  it  was  a  bent  link,  as  dis- 
tinguished from  a  crooked  link  —  a  crooked  link  being  one 
crooked  in  a  particular  way  for  the  purpose  of  making 
couplings  in  cases  where  the  draw-heads  of  the  cars  to  be 
connected  are  of  different  elevations  above  the  track,  while 
a  bent  link  is  one  that  has  become  misshapen  by  use. 

In  view  of  the  evidence,  the  verdict  of  the  jury  in  favor 
of  appellee  cannot  bo  disturbed.  He  was  acting  at  the  time 
under  the  immediate  direction  of  his  superior,  the  con- 
ductor, who  had  charge  of  the  train  and  of  the  brakemen 
employed  thereon,  including  appellee.  Appellee  did  not 
discover  the  defect  in  the  link  in  time  to  avoid  the  accident. 
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He  could  not  well  do  so  in  the  darkness.  He  was  required 
to  act  promptly  in  making  the  coupling,  without  time  for 
investigation  or  opportunity  for  reflection.  Under  the  law 
he  was  only  required  to  exercise  such  care  as  might  reason- 
ably be  expected  from  a  person  of  ordinary  care  and  pru- 
dence in  the  situation  in  which  plaintiff  was  then  placed. 
In  view  of  the  facts,  it  cannot  be  said,  as  a  matter  of  law, 
that  he  did  not  exercise  reasonable  care.  On  the  other 
hand,  the  company  is  properly  chargeable  with  negligence 
in  failing  to  provide  the  train  with  a  suflBcient  number  of 
links  in  the  first  instance,  and  again  in  directing  appellee  to 
use  the  defective  link.  The  duty  of  the  master  to  supply 
the  servant  with  saitable  machinery  and  appliances  for  the 
work  to  be  performed  is  universally  recognized.  Denver j 
S.  P.  &  P.  R.  R.  Co.  V.  DriacoU,  12  Colo.  520 ;  WeOa  v. 
Coe^  9  Colo.  159 ;  Hough  v.  Railway  Co.j  100  TJ.  S.  213. 

Some  of  the  witnesses  for  appellant  testified  that  soon 
after  the  accident  appellee  stated  that  the  accident  was 
caused  by  his  glove  sticking  to  the  link,  the  glove  being 
wet  at  the  time.  Evidence  was  introduced,  however,  to 
show  that  the  accident  was  not  so  caused,  and  that  if  ap- 
pellee made  the  statements  attributed  to  him,  he  was  in 
error  in  so  doing.  It  was  also  in  evidence  that  the  glove 
was  not  wet,  and  that  its  use  under  the  circumstances  was 
reasonable  and  proper.  All  these  matters,  together  with 
the  law  in  relation  to  unavoidable  accident  and  contribu- 
tory negligence,  were  fully  submitted  to  the  jury  under 
proper  instructions;  the  damages  are  not  excessive,  and 
we  see  no  reason  for  disturbing  the  verdict.*  Gil/more  v. 
Northern  P.  R.  R.  Co.^  1  West  Coast  Rep.  455 ;  Railroad 
Co.  V.  Doyle,  49  Tex.  190. 

In  its  essential  features  the  case  is  entirely  dissimilar 
from  the  case  of  Wells  v,  Coe,  supra,  relied  upon  by  appel- 
lant. In  that  case  Cqe,  the  party  injured,  was  ^'foreman 
and  boss  of  the  workmen."  His  authority  at  the  mine  was 
plenary,  save,  perhaps,  at  such  times  as  Wells  might  hap- 
pen to  be  present.    He  had  charge  of  the  workmen  and 


60  IIenbt  v.  Tbavblebs'  Ins.  Co.  [Jan,  T., 

control  of  the  machinery.  By  his  orders  the  means  pro- 
vided to  prevent  just  such  accidents  as  the  one  causing  the 
injury  complained  of,  were  dispensed  with,  thereby  making 
the  accident  possible,  and  it  was  rightfully  held  under  these 
circumstances  that  he  could  not  recover. 

It  is  contended  that  all  evidence  of  the  insufficiency  of 
the  supply  of  links  upon  the  train  was  inadmissible  under 
the  pleadings.  An  examination  of  the  complaint  and  an- 
swer shows  that  this  was  one  of  the  matters  directly  pat 
in  issue,  consequently  the  evidence  was  properly  admitted. 

The  judgment  will  be  affirmed. 

Affirmed. 


Henbt  v.  Tbavblbbs'  Ins.  Co.  bt  al. 

JUDGKENT  BY  STIPULATION  —  EFFECT  AFTER  ReVERSAI* — A  stipulatioil 

in  reference  to  the  argument  and  decision  of  a  case,  entered  into  for 
convenience  in  thie  court  only,  wUl  not,  upon  a  revereal  of  the  judg- 
mentk  be  extended  to  the  retrial  of  the  caae  below. 

Error  to  District  Court  of  Rio  Chcmde  CovmJly. 

Mr.  J.  P.  Brookway  and  Messrs.  Tbllbb  &  Orahood,  for 
plaintiff  in  error. 

Messrs.  Woloott  &  Vaile,  Mr.  C.  H.  Toll,  Mr.  D.  Y. 
BuBKS  and  Mr.  W.  R.  Babboub,  for  defendants  in  error. 

Peb  CubiAm.  This  cause  was  brought  to  this  court  for 
the  purpose  of  reviewing  the  judgment  of  the  court  below 
in  sustaining  the  demurrer  to  the  petition  of  Theodore  C. 
Henry  as  intervenor.  By  a  certain  instrument  of  writing 
signed  by  the  attorneys  of  each  of  the  parties  hereto,  and 
filed  herein,  it  was  stipulated  '^  that  no  printed  brief  will  be 
required  to  be  filed  by  either  of  the  parties  hereto,  but 
that,  as  the  same  questions  are  involved  in  this  case  as  in 
the  case  of  T.  G,  Henry ^  Appellant^  v.  The  Traveler^  In&ur- 
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anoe  Company  and  the  Citizen^  DUnh  A  Land  Company ^ 
AjypeUeesj  this  case  may  be  heard  and  determined  at  the 
same  time  with  the  last-mentioned  case,  and  that  the  decis- 
ion of  the  court  in  the  case  of  T.  C  Henry  v.  The  Traveler^ 
Tnsibra/nce  Compamy  and  the  Citizen^P  Ditch  <&  Land  Com- 
pany et  aZ.y  shall  control  this  case,  and  that  the  same  judg- 
ment may  be  entered  in  this  case  as  in  that  last-mentioned 


5J 


case. 

The  foregoing  stipulation  appears  to  have  been  entered 
into  for  convenience  in  this  coprt  only.  In  view  of  its  pro- 
visions, however,  we  have  not  felt  at  liberty  to  consider  the 
petition  of  intervention  for  the  purpose  of  determining  its 
sufficiency  as  to  form  or  substance,  either  with  or  without 
amendment.  Hence  the  opinion  rendered  in  the  case  men- 
tioned in  the  stipulation,  wherein  the  Citizens'  Ditch  & 
Xiand  Company  is  a  party  defendant  {ante\  is  not  to  be  con- 
sidered as  controlling  on  the  retrial  of  this  action  in  the 
court  below,  except  so  far  as  the  facts  and  circumstances 
of  the  two  cases  are  substantially  alike.  This  case  may  be 
considered  and  determined  de  novo  upon  its  own  merits  as 
to  the  several  matters  of  law  and  fact  involved  in  the 
record.  With  this  explanation  and  in  pursuance  of  said 
stipulation,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

JSeversed. 


Mb.  Justice  Hatt,  having  determined  the  application  in 
the  district  court,  did  not  participate  in  this  decision. 


Striokleb  v.  Cnr  of  Colorado  Springs. 

1.  Watbb-biohts — Pbinciflb  of  Priority.— The  fundamental  prin- 
ciple of  our  Bystem  of  water-rights  is  that  priority  in  point  of  time 
gives  superiority  of  right  among  appropriators  for  like  beneficial 
porpoeeflL 
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'  Jg    •il        2,  Appropriations  from  Tributaries  op  Main  Stream.— The  rightB 
"^  Ql  of  a  prior  appropriator  from  a  stream  cannot  be  impaired  by  subse- 

'n  ^1  quent  appropriations  of  water  from  its  tributaries. 

IB    bii         8.  Chanqinq  Point  op  Diversion.— A  prior  appropriator  of  water 
^   397 1  from  a  stream  may  change  the  point  of  diversion  and  the  place  of 

16       6i|  ^ise  without  losing  his  priority,  provided  the  rights  of  others  are 

1^^      ^^  ^ot  injuriously  affected  by  such  change. 

4.  Sale  op  Priority  Separate  from  the  Land.— A  priority  to  tiie 
use  of  water  for  irrigation  is  a  property  right,  and  may  be  sold 
and  transferred  separately  from  the  land  in  connection  with  which 
the  right  ripened. 
6.  Status  of    Irrigation  Priorities  Antedating  Constitution.— 
Rights  acquired  to  the  use  of  water  for  irrigation,  prior  to  the  adop- 
tion of  our  state  constitution,  cannot  be  taken  by  a  city  for  the 
»         domestic  use  of  its  inhabitants,  without  compensation. 
6.  Construction  of  Constitutional  pRovisioNa — The  provisions  of 
the  constitution  operate  prospectively  only,  unless  a  contrary  inten- 
tion clearly  appears  from  the  words  employed. 

Error  to  District  Court  of  El  Paso  County. 

This  is  an  agreed  case,  submitted  for  decision  without 
suit  under  chapter  24  of  the  code.  The  section  permitting 
the  submission  reads  as  follows: 

"  Parties  to  a  question  in  difference  which  might  be  the 
subject  of  a  civil  action  may,  without  action,  agree  upon  a 
case  containing  the  facts  upon  which  the  controversy  de- 
pends, and  present  a  submission  of  the  same  to  any  court 
which  would  have  jurisdiction  if  an  action  had  been  brought, 
but  it  must  appear  by  affidavit  that  the  controversy  is  real 
and  the  proceedings  in  good  faith  to  determine  the  rights 
of  the  parties.  The  court  shall  thereupon  hear  and  deter- 
mine the  case,  and  render  the  judgment  thereon  as  if  an 
action  were  depending."     Sec.  278,  Code  1887. 

The  present  controversy  has  reference  to  an  attempted 
increase  by  the  city  of  Colorado  Springs  of  its  water  sup- 
ply, such  increase  becoming  necessary  on  account  of  the 
growth  of  the  city ;  the  city  being  about  to  purchase  from 
the  owners  of  water-rights  for  agriculture  such  rights,  to 
the  end  that  the  water  may  be  diverted  to  the  use  of  the 
city.    The  plaintiflF,  a  citizen  and  tax-payer  of  the  city,  and 
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an  owner  of  a  water-right  for  irrigation  purposes  upon  the 
Fountain  creek  hereinafter  mentioned,  seeks  to  restrain  the 
city  authorities  from  its  contemplated  action. 

The  agreed  statement  of  facts  is  as  follows : 

"  1.  That  the  defendant  is  a  municipal  corporation,  being  a 
city  of  the  second  class  of  this  state,  and  has  and  maintains 
a  system  of  water-works  for  the  purpose  of  furnishing,  and 
through  which  it  furnishes,  its  inhabitants  with  water. 

"  2.  That  the  plaintiff  is  a  citizen  and  tax-payer  of  the 
city  of  Colorado  Springs,  and  an  owner  of  a  water-right  for 
irrigation  purposes  upon  the  Fountain  creek  hereinafter 
mentioned  that  is  prior  in  right  to  any  appropriation  of 
T^rater  made  by  the  defendant,  and  which  is  impaired  by  the 
defendant's  appropriations  of  water. 

"3.  That  heretofore,  in  the  year  1878,  defendant  con- 
structed a  pipe  line  and  reservoir  and  supplied  and  still  sup- 
plies thein  with  water  from  Euxton  creek,  above  the  town 
of  Manitou,  and  that  in  the  year  1889,  to  supply  the  in- 
creased wants  of  its  inhabitants,  defendant  greatly  enlarged 
the  capacity  of  said  pipe  line,  reservoir  and  water-works 

system,  and  to  supply  them  now  requires  about million 

gallons  of  water  daily,  and  exceeding  the  flow  of  water  in 
said  Euxton  creek ;  that  the  waters  of  the  Euxton  and  the 
Fountain  creek  flow  together  in  the  town  of  Manitou,  and 
.  that  the  waters  of  said  creeks  at  their  junction  are  natu- 
rally of  about  equal  volume.  That  said  Euxton  creek  is 
about  five  miles  in  length  and  is  fed  and  formed  by  a  num- 
ber of  streams  coming  together  above  the  place  of  intake 
of  defendant's  pipe  line,  all  of  which  is  substantially  shown 
■by  the  map  herewith  filed. 

"  4.  That  defendant  has,  for  the^  purpose  of  supplying  its 
said  water-works,  the  first  priority  of  water-rights  upon  said 
Euxton  creek,  but  that  there  are  upon  the  Fountain  creek, 
below  the  point  where  said  Euxton  creek  and  Fountain 
creeks  flow  together,  a  great  number  of  water-rights  for 
irrigation  and  ranch  purposes,  prior  to  defendant's  right 
upon  said  Euxton  creek,  sufficient  to  take  all  the  waters 
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of  Fountain  creek  after  receiving  the  waters  of  Buxton 
creek. 

"  5.  That  defendant  takes  and  will  continue  to  take,  for 
its  use,  substantially  all  of  the  waters  of  Kuxton  creek,  so 
that  no  waters  of  Buxton  creek  will  reach  the  Fountain 
creek. 

^^  6.  That,  in  addition  to  the  said  pipe  line,  said  defend- 
ant is  the  owner  of  a  certain  ditch  or  canal,  known  as  the 
£1  Paso  County  canal,  which  takes  water  directly  from  the 
said  Fountain  creek  for  the  use  of  its  inhabitants. 

^^  7.  That  defendant  requires  both  the  said  pipe  line  and 
the  said  ditch  to  furnish  the  necessary  supply  of  water  for 
the  use  of  its  inhabitants. 

^^  8.  That  the  water  taken  from  Buxton  creek  aforesaid 
.  through  defendant's  pipe  line  is  continuously  used  by  its  in- 
habitants, through  its  hydrants,  for  culinary,  drinking,  gen- 
eral household  purposes,  sprinkling  lawns  and  streets,  in 
business  houses,  livery-stables,  etc.,  while  the  water  taken 
through  said  ditch  or  canal  is  used  by  defendant  to  irrigate 
lawns,  parks,  trees  upon  its  streets,  small  gardens,  truck 
patches,  etc.,  continuously  from  April  to  October  of  each 
year. 

^^  9.  That  the  defendant's  said  ditch  was  by  the  district 
court  of  £1  Paso  county  in  the  year  1882,  in  the  adjudicar 
tion  of  the  priorities  of  water-rights  of  water  district  No.  10, 
adjudicated  to  be  Ko.  32,  and  said  original  pipe  line  was 
then  in  like  manner  adjudicated  to  be  No.  1  on  Buxton 
creek,  and  that  there  are  thirty-one  appropriations  of  water 
upon  said  Fountain  creek  that  are  prior  to  the  defendant's 
said  ditch,  which  are  of  capacities  suflScient  in  times  of 
scarcity  to  take  all  of  the  waters  of  said  creek  for  agri- 
cultural purposes;  so  that  in  order  that  defendant  have 
the  use  of  water  when  it  needs  it,  it  must  to  a  great  extent 
interfere  with  said  appropriations  that  are  prior  to  its 
ditch  and  pipe  lines,  and  including  the  said  water-rights  to 
plaintiff. 

^'  10.  That  the  defendant  has  continuously,  including  the 
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months  from  April  to  October  of  each  year,  since  the  year 
1871  to  the  present  year,  taken  from  the  waters  of  said 
Fountain  creek,  through  its  said  El  Paso  County  canal,  water 
to  the  capacity  of  said  canal,  and  also  has  taken  continuously 
through  its  said  original  pipe  line  of  the  water  of  said  Eux- 
ton  creek  continuously  since  the  year  1878,  waters  to  the 
full  capacity  of  said  original  pipe  line,  claiming  it  had  a 
right  so  to  do,  and  though  the  plaintiff  and  other  prior 
appropriatoi's  of  waters  of  said  Fountain  creek  have  been, 
to  a  greater  or  less  degree,  for  and  during  each  of  said 
periods,  injuriously  affected  thereby^  they  have  failed  to 
object  thereto  and  to  assert  any  prior  rights  of  appropria- 
tion he  or  they  had  to  the  water  so  taken  by  the  defend- 
ant, yet  said  persons,  including  the  plaintiff,  now  claim 
damages  therefor  of  the  defendant,  and  the  full  amount  of 
their  respective  original  appropriations,  without  diminu^ 
tion  of  the  amounts  so  taken  and  appropriated  by  the  de- 
fendant, which  defendant  will  pay  to  them  unless  enjoined 
by  this  coart. 

"  11.  That  many  of  the  persons  holding-priorities  upon 
said  Fountain  creek  over  the  defendant,  and  who  are  inju- 
riously affected  by  defendant's  said  appropriation  of  water, 
do  not  take,  and  never  have  taken,  through  their  respective 
canals  or  ditches,  water  to  the  amount  decreed  to  them  in 
and  by  the  decree  aforesaid,  because  either  that  their  said 
ditches  are  not  of  sufficient  capacity  to  carry  such  decreed 
appropriation,  or  that  sufficient  water  has  not  been  con- 
tained in  the  said  creek  to  supply  the  amounts  so  decreed, 
or  that  such  person  has  not  had  under  cultivation  sufficient 
land  to  receive  such  decreed  amount  of  water ;  yet,  never- 
theless, such  persons  demand  of  the  defendant  damages 
upon  the  full  decreed  amount  of  their  respective  appropri- 
ations, and,  unless  restrained  by  this  honorable  court,  the 
defendant  will  settle  their  damages  upon  such  basis. 

^^  12.  That  the  defendant  has  been  negotiating  for  and  is 

about  to  purchase  some  of  the  water-rights  for  agricultural 

irrigation  purposes  that  are  prior  to  the  defendant's  ditch 
Vou  16—5 
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and  pipe  line,  with  the  view  of  taking  the  water  belonging 
to  Buch  prior  water-rights  through  its  said  ditch  and  pipe 
line  for  the  use  of  its  inhabitants. 

'^  13.  That  defendant  is  about  to  negotiate  for  such  of 
said  water-rights  as  are  prior  to  its  pipe  line  and  its  ditch, 
under  and  pursuant  to  subdivision  73  of  section  3312  of  the 
General  Statutes,  upon  the  basis  that  such  priorities  as  it 
so  settles  for,  either  by  consent  or  condemnation,  deprives 
such  prior  appropriator  of  all  his  right,  title,  claim  and 
priority  in  and  to  the  waters  of  said  Fountain  creek,  and 
by  such  settlement  defendant  will  pay  to  such  prior  appro- 
priators  sums  of  money  greatly  in  excess  of  what  it  would 
pay  by  settling  with  such  prior  appropriators,  upon  the  basis 
that  by  such  settlement  or  condemnation  the  said  rights 
remain  intact,  subject  only  to  diminution  to  the  extent  of 
defendant's  uses." 

Plaintiflf  prays  that  defendant  be  enjoined  from  purchas- 
ing water-rights  from  said  Fountain  creek,  etc.,  and  for  gen- 
eral relief.  The  court  below  upon  a  final  hearing  denied 
the  relief  sought  by  the  plaintiff  and  entered  judgment 
accordingly. 

Mr.  T.  A.  MoMoRRis,  for  plaintiff  in  error. 

Mr.  William  Harrison,  for  defendant  in  error. 

Mr.  Jtjstiob  Hayt  delivered  the  opinion  of  the  court. 

The  points  upon  which  a  decision  is  asked  as  given  upon 
the  oral  argument  may  be  stated  as  follows : 

1.  Are  the  rights  of  a  junior  appropriator  of  water  from 
a  tributary  stream  subject  to  the  rights  of  a  prior  appro- 
priator from  the  main  stream  below? 

2.  Can  the  priority  of  a  farmer  to  the  use  of  water  for 
agricultural  purposes  be  transferred  by  sale  to  a  city  for 
city  purposes  so  that  it  may  succeed  to  the  rights  of  the 
original  appropriator? 

8.  To  the  extent  the  use  made  by  the  city  is  purely  for 
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domestic  purposes,  has  it  the  right,  without  compensation, 
to  take  waters  theretofore  appropriated  for  agricultural 
purposes  ? 

That  an  affirmative  answer  must  be  given  to  the  first  of 
the  above  questions  seems  obvious.  A  negative  answer 
would  wipe  out  the  doctrine  of  priorities  upon  which  our 
elaborate  system  is  based  —  a  system  generally  recognized 
as  among  the  best  yet  devised,  and  upon  which  vast  prop- 
erty rights  have  been  built. 

The  fundamental  principle  of  this  system  is  that  priority 
in  point  of  time  gives  superiority  of  right  among  appro- 
priators  for  like  beneficial  purposes.  To  now  say  that  an 
appropiiator  from  the  main  stream  is  subject  to  subsequent 
appropriation  from  its  tributaries  would  be  the  overthrow 
of  the  entire  doctrine.  All  large  streams  are  dependent 
upon  tributaries  for  a  supply  of  water.  To  cut  off  the 
water  from  such  tributaries  would  be  to  destroy  the  ca- 
pacity of  the  stream  to  the  injury  of  those  below.  It  would 
result  in  ruinous  and  useless  expenditures  of  money  in  a 
race  between  rival  claimants  in  the  extension  of  ditches 
towards  the  source  of  water  supply,  and  reward  success  at 
the  expense  of  the  rights  of  prior  appropriators. 

But  counsel  sav :  ^^  The  waters  of  the  Euxton  lose  their 
identity  upon  reaching  the  Fountain.  For  all  purposes  to 
the  appropriator,  below  the  point  of  confluence,  Euxton 
creek  does  not  exist ;  it  cannot  be  identified.  That  being 
so,  how  can  it  be  said  by  the  appropriator  upon  the  Foun- 
tain creek  that  the  appropriator  upon  Buxton  creek  has 
taken  his  water?"  It  is  shown  by  the  stipulation  that 
Buxton  creek  is  fed  and  formed  by  a  number  of  streams 
coming  together  above  the  place  of  intake  of  defendant's 
pipe  line*  Now,  if  plaintiff  in  error  be  correct,  and  the  ap- 
propriator of  water  from  a  stream  be  held  to  have  no  claim 
upon  the  water  of  the  tributaries  of  that  stream,  then  de- 
fendant's water  supply  is  liable  to  be  cut  off  by  settlers 
above  at  any  time — a  conclusion  so  manifestly  unjust  that 
it  must  be  discarded.    It  is  not  a  question  of  identity^  as 
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counsel  seem  to  suppose,  but  one  of  supply.  It  is  of  no 
consequence  to  the  appropriator  below  whether  the  water 
supplied  to  him  comes  from  Ruxton  creek  or  from  some 
other  tributary  to  the  Fountain ;  this  is  entirely  immaterial 
so  long  as  his  supply  is  adequate.  When  it  is  lessened  by 
junior  appropriators  to  his  injury,  he  has  eause  to  complain, 
no  matter  whether  the  diminution  results  from  such  appro- 
priators taking  the  water  direct  from  the  Fountain,  or  from 
some  of  its  tributaries  before  it  reaches  the  main  stream. 

2.'  Upon  the  next  proposition  plaintiff  in  error  insists 
that  a  water-right  cannot  be  transferred  by  sale  separate 
from  the  land.  The  question  thus  raised  is  one  of  first  im- 
pression in  this  court.  Its  importance  is  apparent.  In 
Fuller  V.  Swan  River  Mining  Co.^  12  Colo.  12,  a  nearer 
approach  was  made  to  its  consideration  than  in  any  other 
decided  case.  It  was  there  held  that  one  who  has  the 
right  by  appropriation  to  divert  the  waters  of  a  stream 
may  change  the  place  of  diversion  and  also  the  place  of 
use.  This  disposes  of  plaintiff's  contention  that  the  water 
is  only  appropriated  for  a  particular  tract  of  land  and  that 
the  appropriation  will  not  hold  for  any  other;  for  although 
the  decision  is  based  upon  diversion  for  mining  purposes, 
no  reason  is  perceived  why  the  rule  in  reference  to  appro- 
priations for  agricultural  uses  should  not  be  the  same,  the 
requirement  in  all  cases  being  that  the  water  diverted  from 
the  stream  shall  be  applied  to  a  beneficial  use. 

After  reviewing  the  authorities  the  court  said :  ^'  It  seems 
to  be  well  settled  by  these  decisions  that  a  prior  appro- 
priator of  water  from  a  stream  may  change  the  point  of 
diversion  and  the  place  of  use  without  affecting  his  right 
of  priority,  and  all  the  cases  reviewed,  except  the  case  of 
Davis  V.  GaUy  32  Cal.  27,  makes  the  right  to  make  such 
change  dependent  upon  the  condition  that  the  change  shall 
not  injuriously  affect  others.  We  think  that  the  rule  an- 
nounced in  Kidd  v.  Laird^  15  Cal.  162, '  that,  in  the  absence 
of  injurious  consequences  to  others,  any  change  which  the 
party  chooses  to  make  is  legal  and  proper^'  is  the  only  rule 
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which  under  the  rights  of  the  prior  appropriator  can  be 
fully  exercised,  and  bis  rights,  and  the  rights  of  all  other 
persons  fully  protected.  The  right  to  change,  so  limited, 
includes  the  point  of  diversion,  and  place  and  character  of 
use/' 

The  rule  as  thus  stated  seems  to  be  fair  to  all  parties  con- 
cerned. If  A.  is  the  owner  of  one  hundred  and  sixty  acres 
of  land  with  a  water-right  for  only  eighty  acres,  it  may  be 
of  great  benefit  to  him  to  change  the  place  of  use  as  the 
soil  upon  a  portion  of  the  tract  becomes  exhausted  or  im- 
poverished by  the  raising  of  crops.  To  deny  the  right  to 
change  the  place  of  use  under  such  circumstances  would  re- 
sult in  injury  to  the  prior  appropriator  with  no  correspond- 
ing benefit  to  others.  The  wisdom  of  the  rule  in  FvUer  v. 
Ths  Swan  River  Company  is  apparent  when  applied  in 
such  a  case.  And  no  reason  is  perceived  why,  if  the  place 
of  use  may  be  changed  to  a  tract  adjoining  the  one  in  con- 
nection with  which  the  priority  came  into  existence,  it  may 
not  as  well  be  changed  to  a  piece  of  land  at  a  greater  dis- 
tance. The  principle  permitting  the  first  change  to  be 
made  being  established,  the  exercise  of  the  right  cannot  be 
made  to  depend  upon  the  locus  of  the  use,  provided  the  rights 
of  others  are  not  injuriously  affected  by  the  change.  The 
authority  for  changing  the  place  of  use  from  one  part  of  a 
quarter  section  of  land  to  another  place  upon  the  same 
quarter  section  will  permit  the  purchase  of  land  elsewhere 
and  utilizing  the  water  in  its  cultivation.  Thus  if  the  owner 
of  land  near  Buxton  creek  with  a  water-right  therefor  may 
purchase  land  further  away  from  the  source  of  water  sup- 
ply, say  at  Colorado  Springs,  and  utilize  his  appropriation 
for  such  land,  in  turn  he  may  sell  and  convey  this  land  with 
such  water-rights  as  he  may  have  therefor.  And  there  is 
nothing  to  prevent  the  said  city  from  purchasing  both  and 
thereafter  changing  the  place  of  use  the  same  as  any  other 
appropriator.  But  why  force  the  city  to  buy  the  land  if  it 
only  needs  the  water? 

An  examination  of  the  case  in  12  Colo,  will  show  the  con- 


70  Striokler  v.  Colorado  Springs.        [Jan-  T., 

elusion  there  announced  to  be  well  supported  upon  principle 
and  authority.  And  it  being  thereby  established  that  the 
place  of  use  may  be  changed,  it  logically  follows  that  the 
right  to  the  use  of  the  water  for  irrigation  is  a  right  not  so 
inseparately  connected  with  the  land  that  it  may  not  be 
separated  therefrom.  The  right  has  been  treated  and  held 
as  a  property  right  in  numerous  cases.  In  Kidd  t;.  Laird^ 
15  Cal.  161,  it  is  said :  "  The  court  has  never  departed  from 
the  doctrine  that  running  water,  so  long  as  it  continues  to 
flow  in  its  natural  course,  is  not  and  cannot  be  made  the 
subject  of  private  ownership.  A  right  may  be  acquired  to 
its  use  which  will  be  regarded  and  protected  as  property, 
but  it  has  been  distinctly  declared  in  such  cases  that  the 
right  carries  with  it  no  specific  property  in  the  water  itself." 
Mr  Gould  in  his  work  on  water-rights,  at  section  ,234  says, 
"  The  right  to  water  acquired  by  priority  is  the  subject  of 
property  and  may  be  sold  and  conveyed.    *    *    *" 

"  The  exclusive  right  to  divert  and  use  the  water  of  a 
stream,  as  well  as  the  ditch  or  other  structure  through 
which  the  diversion  is  effected,  may  be  transferred  and  con- 
veyed like  other  property  or  rights  analogous  to  property .*' 
Pomeroy  on  Riparian  Rights,  par.  58. 

The  authorities  seem  to  concur  in  the  conclusion  that  the 
priority  to  the  use  of  water  is  a  property  right.  To  limit 
its  transfer  as  contended  by  appellee  would  in  many  in- 
stances destroy  much  of  its  value.  It  may  happen  that  the 
soil  for  which  the  original  appropriation  was  made  has 
been  washed  away  and  lost  to  the  owner,  as  the  result  of  a 
freshet  or  otherwise.  To  say  under  such  circumstances 
that  be  could  not  sell  the  water-right  to  be  used  upon  other 
land  would  be  to  deprive  him  of  all  benefits  from  such 
right.  We  grant  that  the  water  itself  is  the  property  of 
the  public;  its  use,  however,  is  subject  to  appropriation, 
and  in  this  case  it  is  conceded  that  the  owner  has  the  para- 
mount right  to  such  use.  In  our  opinion  this  right  may 
be  transferred  by  sale  so  long  as  the  rights  of  others,  as  in 
this  case,  are  not  injuriously  affected  thereby^    If  the  pri- 
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ority  to  the  use  of  water  for  agricultural  purposes  is  a 
right  of  property,  then  the  right  to  sell  it  is  as  essential  and 
sacred  as  the  right  to  possess  and  use.  Blackstone  says : 
*'*'  The  third  absolute  right  inherent  in  every  Englishman  is 
that  of  property,  which  consists  in  the  free  use,  enjoyment 
and  disposal  of  all  his  acquisitions  without  any  control  or 
diminution  save  only  by  the  laws  of  the  land."  Blackstone, 
book  1,  p.  138. 

What  difference  can  it  make  to  others  whether  the  owner 
of  the  priority  in  this  case  uses  it  upon  his  own  land  or  sells 
it  to  others  to  be  used  upon  other  lands?  There  is  no  claim 
of  waste  occurring  between  the  present  points  of  diversion 
and  the  place  where  the  city  is  to  take  the  water.  Where 
a  material  waste  results  from  the  change,  a  new  feature  is 
introduced  which  need  not  be  considered  here.  In  chapter  6 
of  Angell  on  Water-courses,  a  number  of  instances  are 
cited  where  at  common  law  water-rights  were  declared  to 
be  the  subject  of  sale,  and  although  with  us  such  rights  are 
acquired  by  appropriation  rather  than  by  grant  or  prescrip- 
tion, as  at  common  law,  this  certainly  cannot  affect  the 
right  of  alienation.  In  Surd  v.  Curtis^  7  Met.  94,  several 
owners  of  mill  privileges  had  apportioned  the  water  among 
themselves  by  'a  written  agreement.  By  the  terms  of  this 
instrument  one  W.,  the  owner  of  a  fulling-mill,  was  en- 
titled to  a  certain  portion  of  the  water  for  the  use  of  his 
mill  "  or  for  other  machinery  requiring  equal  power,"  and 
it  was  held  that  the  water-right  was  not  inseparably  con- 
nected with  the  building  or  site  at  which  the  water  was 
then  used,  but  that  it  might  be  used  elsewhere. 

In  J)e  Witt  V,  Harvey  et  al.j  4  Gray,  486,  a  deed  had  been 
given  of  land  bordering  on  a  canal  supplying  mills,  '^  with 
the  privilege  of  crossing  to  and  from  and  around  the  same, 
and  of  erecting  and  using  tenter  bars  in  some  convenient 
place  near  the  same,  with  the  privilege  aJso  of  drawing 
water  from  said  canal  at  all  times  when  it  may  be  done 
without  injury  to  the  said  mills,  sufficient  for  the  purpose 
of  a  fulling-mill  and  shearing  machine,  but  for  no  other 
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purposes  whatever."  And  it  was  held  that  the  right  to  use 
the  water  for  a  fulling-mill  and  shearing  machine  is  not 
made  apparent  to  the  land  grant,  and  also  that  such  right 
was  not  extinguished  by  the  dam  being  subsequently  taken 
down  by  the  owners  of  water-power  at  that  spot  a.nd  rebuilt 
in  such  a  manner  as  to  overflow  the  land  granted  by  the 
deed ;  the  court  being  of  opinion  that  the  rights  of  water 
were  not  appurtenant  to  the  particular  parcel  of  land 
granted,  but  that  the  owner  might  use  the  water  at  any 
place  or  in  any  manner  so  long  as  the  rights  of  others  were 
not  thereby  impaired.  When,  therefore,  the  land  became 
submerged,  it  was  held  that  the  right  of  the  owner  to  use 
the  water  at  any  other  mill,  or  upon  any  other  parcel  of 
land  situated  on  the  same  dam,  should  be  sustained. 

There  is  no  controversy  in  the  present  case  in  reference 
to  the  mode  and  manner  in  which  the  right  to  the  water 
may  be  conveyed,  the  contention  extending  further  back, 
the  claim  being  that  the  right  cannot  be  conveyed  at  all, 
except  with  the  land.  The  claim  is  not  well  founded.  As 
we  have  seen,  the  right  is  the  subject  of  property  and  may 
be  transferred  accordingly,  the  sole  limitation  being  that 
the  rights  of  others  shall  not  be  injuriously  affected  by  such 
transfer. 

3.  Has  the  city  the  right  to  take  the  water  without 
compensation?  This  right  is  claimed  under  section  6  of 
article  16  of  our  constitution.  The  section  relied  upon  and 
the  preceding  section  read  as  follows : 

"  Sec.  5.  The  water  of  every  natural  stream  not  hereto- 
fore ajyprapriated^  within  the  state  of  Colorado,  is  hereby 
declared  to  be  the  property  of  the  public,  and  the  same  is 
dedicated  to  the  use  of  the  people  of  the  state,  subject  to 
a^propriatio7i  as  herein<ifter  provided. 

"  Sec.  6.  The  right  to  divert  the  unappropridted  waters 
of  any  natural  stream  to  beneficial  uses  shall  never  be 
denied. 

"  Priority  of  appropriation  shall  give  the  better  right  as 
between  those  using  the  water  for  the  same  purpose ;  bat 
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when  the  waters  of  any  natural  stream  are  not  suflBcient 
for  the  service  of  all  those  desiring  the  use  of  the  same, 
those  using  the  water  for  domestic  purposes  shall  have  the 
preference  over  those  claiming  for  any  other  purpose,  and 
those  using  the  water  for  agricultural  purposes  shall  have 
preference  over  those  using  the  same  for  manufacturing 
purposes." 

As  the  rights  desired  by  the  city  accrued  prior  to  the 
adoption  of  these  constitutional  provisions,  a  well-under- 
stood rule  of  construction,  applicable  alike  to  constitutions 
and  statutes,  exempts  this  case  from  the  operation  of  the 
constitution  in  this  respect.  That  instrument  operates 
prospectively  only,  unless  a  contrary  intention  clearly  ap- 
pears from  the  words  employed.  Cooley's  Const.  Limita- 
tions, sees.  62,  63.  No  such  intention  appears  in  the  pro- 
vision quoted ;  in  fact  the  use  of  the  words  "  not  heretofore 
appropriated,"  in  section  5,  and  "  unappropriated  waters," 
in  section  6,  clearly  indicate  an  intention  to  limit  the  appli- 
cation of  these  provisions  to  the  future.  If,  as  urged  by 
plaintiff  in  error,  these  provisions  were  intended  to  confer 
upon  cities,  towns  or  individuals  the  right  to  take  without 
compensation,  for  domestic  use,  water  appropriated  for 
agricultural  and  other  purposes  before  its  adoption,  they 
would  fall  under  the  ban  of  the  fourteenth  amendment  to 
the  federal  constitution,  which  provides  that  no  person 
sfaaU  be  "deprived  of  life,  liberty  or  property  without  due 
process  of  law."  As  we  have  already  seen,  a  priority  to 
the  use  of  water  is  a  property  right. 

The  construction  contended  for  would  also  bring  the  pro- 
visions quoted  from  the  state  constitution  in  conflict  with 
several  other  provisions  of  that  instrument,  notably  section 
3  of  the  Bill  of  Eights,  in  which  it  is  declared,  "  That  all 
persons  have  certain  rights,  among  which  may  be  reckoned 
that  of  acquiring,  possessing  and  protecting  property ; "  and 
section  15,  which  provides  that  "private  property  shall  not 
be  taken  or  damaged  for  public  or  private  use  without  just 
compensation ; "  and  section  25,  which  contains  the  same 
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language  as  that  just  quoted  from  the  national  constitution. 
And  for  this  reason  it  should  be  rejected,  it  being  equally 
open  to  a  construction  that  will  at  once  harmonize  and  make 
effective  the  entire  provisions  of  the  instrument  in  relation 
to  the  subject.  Our  conclusion,  therefore,  is  that  the  consti- 
tutional provisions  relied  upon  were  not  intended  to  affect, 
and  do  not  affect,  prior  vested  rights,  but  that  all  owners 
of  such  rights  are  entitled  to  compensation  therefor  before 
the  same  can  be  taken  or  injuriously  affected.  This  is  in 
accordance  with  the  express  terms  of  the  statute  under 
which  the  city  is  attempting  to  acquire  a  supply  of  water, 
as  the  same  was  enacted  at  the  first  session  of  the  legisla- 
ture convened  after  the  adoption  of  the  constitution. 

"  They  shall  have  the  right  and  privilege  of  taking  water 
in  sufficient  quantity,  for  the  purpose  hereinbefore  men- 
tioned, from  any  stream,  creek,  gulch  or  spring  in  the  state ; 
provided^  that  if  the  taking  of  water  in  such  quantity 
shall  materially  interfere  with  or  impair  the  vested  rights 
of  any  person  or  persons  or  corporation  heretofore  ac- 
quired,  residing  upon  such  creek,  gulch  or  stream,  or  doing 
any  milling  or  manufacturing  business  thereon,  they  shall 
first  obtain  the  consent  of  such  person  or  persons  or  corpo- 
ration, or  acquire  the  right  of  domain,  by  condemnation,  as 
prescribed  by  the  constitution  and  laws  upon  the  subject, 
and  make  full  compensation  or  satisfaction  for  all  the  dam- 
ages thereby  occasioned  to  such  person  or  persons  or  cor- 
poration."   Sec.  73,  Gen.  Stat.  1883,  p.  974. 

The  statute  is  instructive  as  a  contemporaneous  legisla- 
tive interpretation  of  the  constitution,  aside  from  the  argu- 
ment to  be  based  upon  the  fact  of  the  city  being  purely  a 
creature  of  statute,  and  can  therefore  only  exercise  the 
powers  conferred  in  the  manner  provided  by  the  legislative 
department. 

From  anything  that  we  have  predicated  upon  the  fact 
that  the  water-rights  desired  by  the  city  antedate  the 
adoption  of  our  constitution,  we  are  not  to  be  understood 
as  intimating  that,  if  the  contrary  had  been  the  fact,  the 
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rale  requiring  compensation  to  be  made  when  such  rights 
are  taken  for  a  higher  use  would  be  different.  The  deter- 
mination of  this  question  is  not  involved  in  this  case. 

The  right  of  a  tax-payer  to  bring  an  action  of  this  nature 
has  not  been  raised  or  considered ;  for,  accepting  the  agree- 
ment of  counsel,  that  he  may  do  so,  we  are  of  the  opinion, 
for  the  reasons  given,  that  the  facts  relied  upon  do  not  con- 
stitute a  cause  of  action.  The  judgment  of  the  district 
court  denying  relief  must  therefore  be  affirmed. 

Affirmed. 


•  16      75 

People  ex  eel.  Pobteus  t.  Babton,  Shebiff  (two  oases).      iJia_so9 

t  IfiNOBs*  Rights  to  Bb  Pbotbctted  by  Coubt&~  Courts  should,  so  far 
as  possible,  in  cases  before  them,  protect  the  rights  of  minors,  al- 
though such  rights  may  be  but  imperfectly  claimed. 

2,  County  Coubts  —  JuBiSDicnoN  m  Pbobatb  Mattebs.— The  juris- 
diction of  the  county  courts  of  this  state  in  matters  of  probate^  set- 
tlements of  estates,  appointment  of  guardians  and  settlement  of 
their  accounts,  is  not  made  exclusive  by  the  constitution. 

SL  Wbit  of  Nb  Exeat—  May  Issue  in  Bbhalf  of  a  Minor—  Under 
section  1S04,  General  Statutes,  authorizing  the  district  courts  of  the 
state  to  remove  guardians  upon  the  complaint  of  any  person  in  be- 
half of  the  minor,  and  to  make  all  orders  necessary  in  tlie  premises 
to  compel  the  guardian  to  account,  etc,  the  writ  of  ne  exeat  may  be 
issued,  if  necessary,  to  protect  the  rights  of  such  minor. 

4.  A  Pbopeb  Case  fob  Issuance  of  the  WBir.—  It  appearing  that  the 
sole  surety  upon  the  bond  of  the  guardian  had  become  insolvent ; 
that  the  guardian  had  squandered,  misappropriated  and  embezzled 
the  trust  estate ;  that  he  had  failed  to  comply  with  the  statute  re- 
quiring him  to  file  a  report ;  and  that  he  is  about  to  depart  from  the 
atate  for  the  purpose  of  cheating  and  defrauding  his  ward,  improper 
case  for  the  issuance  of  the  writ  of  ne  exeat  is  presented. 

Habeas   Corpus. 

HsABTNo  npon  officer's  return  to  writs. 

The  petitioners,  Hercales  8.  Porteus  and  Denyse  Bose 
Portens,  were  required  by  order  of  the  district  court  of 
Arapahoe  county  to  famish  bail  upon  a  writ  of  ne  exe<U 


76  People  kx  bel.  Pobteus  v.  Babton.      [Jan.  T., 

republican  and,  upon  failing  so  to  do,  were  placed  in  cnstodj 
of  the  shenflf  of  Arapahoe  county.  For  the  purpose  of 
testing  the  legality  of  the  imprisonment,  they  now  apply 
to  this  court  to  be  discharged  upon  habeds  corpus.  There 
are  two  separate  applications.  The  causes,  however,  were 
consolidated  for  the  purposes  of  argument  and  determina- 
tion. The  admitted  facts,  so  far  as  the  same  are  necessary 
to  a  proper  understanding  of  the  present  controversy,  may 
be  briefly  stated  as  follows : 

On  the  12th  day  of  the  present  month  of  February, 
Clara  E.  Bostwick,  a  minor  of  the  age  of  eleven  years,  by 
her  next  friend,  filed  a  complaint  in  the  district  court  of 
Arapahoe  county  against  Hercules  S.  Porteus  and  Denyse 
Eose  Porteus,  defendants.  In  this  pleading  it  is  alleged, 
inter  alia^  that  the  mother  of  said  minor  departed  this  life 
in  Denver,  Colorado,  on  the  24th  day  of  July,  A.  D.  1885, 
intestate,  leaving  as  her  sole  heirs  at  law  the  plaintiff  and 
the  defendant  Hercules  S.  Porteus,  her  step-father;  that  in 
the  month  of  October,  1886,  said  defendant  was  by  the 
county  court  of  Arapahoe  county,  Colorado,  duly  appointed 
guardian  both  of  the  estate  and  person  of  the  plaintiff,  and 
that  letters  of  guardianship  were  accordingly  to  him  issued, 
and  the  bond  of  such  guardian  fixed  at  the  sum  of  $60,000. 

It  is  also  alleged  that  the  court  accepted  as  the  sole  surety 
upon  such  bond  one  William  Porteus,  who  was  then  well 
worth  the  amount  of  the  penalty  named  therein,  but  that 
he  has  since  become,  and  is  now,  insolvent. 

It  is  further  alleged  that  by  the  order  of  said  district 
court  certain  lands  of  which  the  intestate  died  seized  had 
been  sold  by  the  said  guardian  some  time  in  the  year  1886 ; 
and  the  proceeds  thereof,  to  the  amount  of  about  $13,000, 
belonging  to  the  plaintiff,  the  defendant  Hercules  S.  Por- 
teus had  appropriated  to  his  own  use.  And  plaintiff  fur- 
ther charges  the  fact  to  be  that  said  Hercules  S.  Porteus 
has  squandered,  embezzled  and  misappropriated  the  said 
sum  of  $13,000,  the  property  of  plaintiff,  derived  from  the 
sale  of  the  real  estate  as  hereinbefore  set  forth,  and  that 
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he  has  never  at  any  time  made  any  report  to  any  court 
whatever  of  the  state  of  Colorado  of  his  act  and  doings  as 
such  guardian,  although  required  by  the  laws  of  this  state 
to  make  such  a  report  at  least  once  in  each  year. 

Plaintiflf  further  shows  that  the  defendant  Denyse  Eose 
Porteus,  the  present  wife  of  Hercules  S.  Porteus,  has  re- 
ceived from  him,  and  has  now  in  her  possession  and  under 
her  control,  personal  property  of  the  plaintiffs  from  the 
estate  of  the  said  Margaret  L.  Porteus,  of  the  value  of 
$5,000. 

The  insolvency  of  the  defendants  is  shown,  and  plaintiff 
charges  that  the  said  defendants,  being  so  indebted  to  the 
said  Clara  E.  Bostwick,  are  about  to  depart  from  the  state 
of  Colorado,  and  from  the  jurisdiction  of  the  court,  and 
take  up  their  permanent  residence  in  the  kingdom  of  Great 
Britain  and  Ireland,  taking  with  them  out  of  the  jurisdic- 
tion of  this  court  the  moneys  and  property  of  the  plaintiff. 
It  is  also  alleged  that  the  defendants,  in  departing  from 
the  state  of  Colorado,  do  so  for  the  purpose  of  cheating 
and  defrauding  the  plaintiff  out  of  her  inheritance. 

The  prayer  of  the  complaint  is  for  the  issuance  of  a  writ 
of  n^  exeat  republican  directed  to  the  defendants,  detaining 
them,  and  each  of  them,  within  the  jurisdiction  of  the 
court  until  such  time  as  they  shall  give  bond,  with  sureties 
to  be  approved  by  the  court,  and  for  general  relief. 

TJpon  this  complaint  a  summons  and  writ  of  ne  exeat 
were  issued  in  the  usual  form,  the  ball  upon  the  writ  being 
fixed  at  $13,000.  The  defendants,  failing  and  refusing  to 
give  bail,  were  detained  by  the  sheriff  of  Arapahoe  county, 
from  whose  custody  they  seek  to  be  discharged  upon  the 
present  application. 

Mr.  T.  B.  Stuabt  and  Mr.  C.  P.  Butler,  for  petitioners. 

Messrs.  Sulltvak  &  May  and  Mr.  C.  H.  Bobinson,  for  re- 
spondent. 
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Mb.  Justice  Hatt  delivered  the  opinion  of  the  court 

Plaintiff's  case,  as  made  by  the  bill  filed  in  the  court  be- 
low, presented  a  strong  appeal  for  the  exercise  in  her  be- 
half of  the  chancery  power  of  that  tribunal  to  its  utmost 
limit.  The  case  of  an  orphan  child  of  tender  years  seeking 
the  aid  of  the  court  to  preserve  to  her  the  estate  descend- 
ing from  her  deceased  parent  is  certainly  one  in  which  a 
chancellor  should  be  diligent  in  endeavoring  to  extend  all 
relief  proper  in  the  premises.  The  settled  policy  of  the 
law  requires  this  to  be  done  even  in  cases  in  which  the 
guardian  or  prochein  ami  does  not  properly  claim  such 
rights.    Hutchinson  v.  McLcmgfdiuy  15  Colo.  492. 

Petitioners,  upon  this  application  to  be  discharged  upon 
habeas  corpus^  contend,  however,  that  the  district  court  was 
without  jurisdiction  to  issue  the  writ  of  ne  exeat  repttblica 
for  the  following  reasons :  I^irst^  as  the  acts  of  which  com- 
plaint is  made  relate  to  the  settlement  of  an  estate,  it  is 
claimed  that  the  county  court  had  exclusive  jurisdiction  to 
hear  and  determine  the  same ;  second^  because  of  the  consti- 
tutional inhibition  against  imprisonment  for  debt;  thirds 
because  the  writ  of  ne  exeaty  it  is  said,  cannot  be  issued  in 
any  case  before  final  judgment. 

It  must,  of  course,  be  admitted  that  the  matters  of  which 
complaint  was  made  in  the  district  court  arose  out  of  the 
settlement  of  the  estate  of  the  deceased  parent ;  but  coun- 
sel are  in  error  in  assuming  that  the  county  court  has  ex- 
clusive jurisdiction  of  all  such  matters.  Section  23,  article  6, 
of  the  state  constitution  does  not  so  provide.  It  reads  as 
follows :  "  County  courts  shall  be  courts  of  record,  and  shall 
have  original  jurisdiction  in  all  matters  of  probate,  settle- 
ment of  estates,  g;ppointraent  of  guardians,  *  *  *  and 
settlement  of  their  accounts.  *  *  *"  It  is  not  pro- 
vided, however,  that  such  jurisdiction,  shall  be  exclusive. 
Had  this  been  intended,  we  have  no  doubt  language  would 
have  been  employed  that  would  have  placed  the  matter  be- 
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yond  controversy.  Crain  v.  Barnes^  1  Md.  Ch.  151 ;  Da/t- 
lingv.  McDonald,  101  UL  370. 

So  far  as  legislative  construction  bears  npon  the  question, 
it  may  be  said  that  the  legislature  has  never  treated  this 
provision  as  conferring  exclusive  jurisdiction  upon  the  county 
courts;  for,  while  it  has  enacted  a  very  complete  system  of 
procedure  to  be  followed  in  the  administration  of  estates, 
appointment  of  guardians,  and  settlement  of  their  accounts, 
etc.,  and  has  generally  provided  that  such  matters  shall  be 
adjudicated  in  the  county  court,  many  exceptions  to  such 
general  rule  are  made  by  statutes  expressly  conferring  ju- 
risdiction upon  the  district  courts.  See  Gen.  St.,  §§  484, 
1594,  1604. 

In  the  case  at  bar  the  guardian  came  into  possession  of 
the  trust  fund  as  the  result  of  the  sale  of  the  lands  of  the 
ward  made  by  order  of  the  district  court ;  and  it  would  be 
strange,  indeed,  if  the  power  of  the  district  court  in  the 
premises  was  exhausted  in  making  the  order  of  sale.  By 
section  20  of  the  chapter  of  the  statutes  entitled  "  Guardian 
and  Ward,"  it  is  expressly  provided  that  guardians  appointed 
under  the  provisions  thereof  shall  be  subject  to  removal  by 
the  district  court  of  the  proper  county  upon  the  complaint 
of  any  person  on  behalf  of  the  minor.  See  Gen.  St.,  §  1604. 
The  guardian  in  this  case  was  most  certainly  appointed  under 
the  provisions  of  said  chapter.  By  the  sections  referred  to, 
the  district  court  is  given  ample  power  not  only  to  remove 
him,  but  to  appoint  another  in  his  stead,  and  to  make  all 
such  orders  in  the  premises  as  may  be  necessary.  This  sec- 
tion disposes  of  the  claim  of  exclusive  jurisdiction  in  the 
county  court,  and,  as  it  does  not  appear  to  be  obnoxious  to 
any  constitutional  objection,  it  must  control  here. 

This  brings  us  to  the  objection  based  upon  the  constitu- 
tional provision  in  reference  to  imprisonment  for  debt. 
The  section  reads  as  follows :  "  That  no  person  shall  be  im- 
prisoned for  debt,  unless  upon  the  refusal  to  deliver  up  his 
estate  for  the  benefit  of  his  creditors  in  such  manner  as 
shall  be  prescribed  by  law,  or  in  cases  of  tort,  or  where 
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there  is  a  strong  presumption  of  fraud."    Art.  2,  sec.  12, 
Const. 

The  facts  stated  in  plaintiff's  complaint,  upon  which  the 
ne  exeat  proceedings  are  based,  certainly  show  a  strong 
presumption  of  fraud  on  the  part  of  both  respondents ;  thus 
bringing  the  case  within  the  exceptions  expressly  made  by 
the  constitution.  Aside  from  this,  by  the  weight  of  au- 
thority, although  a  contrary  doctrine  has  been  announced 
in  Illinois,  and  perhaps  some  other  states,  an  arrest  and 
detention  upon  a  writ  of  ne  exeat  to  prevent  a  person  from 
going  out  of  the  state  until  he  shall  give  security  for  his 
appearance  is  held  not  to  constitute  imprisonment  for  debt, 
within  the  meaning  of  the  constitutional  inhibition.  Dean 
V.  Smith,  23  Wis.  483 ;  Brown  v.  Ilaff,  5  Paige,  235 ;  McNor 
mara  v.  Dwyer,  7  Paige,  239;  BvshneU  v.  BvshneU^  15 
Barb.  399 ;  Malcom  v.  Andrews,  68  111.  100. 

The  objection  founded  upon  the  fact  that  the  writ  in  this 
case  was  issued  before  final  judgment  is  not  well  taken. 
The  writ  of  ne  exea/t  regno,  from  which  authority  for  oar 
present  writ  is  derived,  was  at  first  only  applied  to  great 
political  objects  and  purposes  of  state,  and  no  doubt  had 
its  origin  in  the  fact  that  every  male  subject  was  bound  to 
defend  the  king  and  his  realm,  and  therefore  the  king 
might  at  his  pleasure  command  him  to  stay  within  the 
realm ;  and  although,  at  a  later  date,  it  was  resorted  to  in 
cases  where  purely  private  rights  were  involved,  it  has 
been  said  by  English  chancellors  that  it  should  be  applied 
to  such  cases  with  great  caution  and  jealousy.  In  this  coun- 
try, however,  it  seems  to  have  been  regarded  from  the  first 
as  a  writ  of  right  in  those  cases  in  which  it  is  properly 
grantable ;  and  wherever  used,  it  has  always  been  regarded 
as  a  mesne,  rather  than  a  final,  process.  2  Story,  Eq.  Jur. 
pp.  716,  717;  Adams  v.  Whitcomb,  iQ  Vt.  708;  Myer  v. 
Myer,  25  N.  J.  Eq.  28. 

While,  in  general,  the  writ  lies  only  upon  equitable  de- 
mands and  claims,  there  are  some  exceptions  to  the  general 
rule,  as  in  actions  for  an  accounting  or  for  alimony ;  and 
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with  us  these  matters  are  also  regarded  as  of  equitable  cog- 
nizance. Porter  v.  Spender,  2  Johns.  Ch.  1()9,  is  authority 
for  the  use  of  the  writ  when  an  action  at  law  was  pending 
for  a  balance  of  an  account  in  which  the  defendant  has 
been  held  to  bail,  the  plaintiff  in  his  bill  in  chancery  alleg- 
ing these  facts^  and  also  that  in  the  action  at  law  the  de- 
fendant had  pleaded  the  general  issue  for  delay  merely, 
and  that  he  and  bis  bail  were  both  preparing  to  leave  the 
state,  neither  leaving  any  property  behind ;  and  Chancellor 
Kent,  upon  allowing  the  writ  of  ne  exeut^  said,  among  other 
things :  ^^  In  the  present  case,  I  have  some  doubts  whether 
the  bill  states  a  matter  of  account  on  which  the  jurisdiction 
of  the  court  can  attach.  To  sustain  a  biU  for  an  account, 
there  must  be  mutual  demcmds^  and  not  merely  payments 
by  way  of  set-off.  A  single  matter  cannot  be  the  subject 
of  an  account.  There  must  be  a  series  of  transactions  on 
one  side,  and  of  payments  on  the  other.  I  place  my  in- 
terference on  the  necessitv  of  the  case.  From  the  facts 
charged  and  sworn  to,  it  appears  to  me  that  the  remedy  in 
the  suit  pending  at  law  would  be  absolutely  defeated  with- 
out the  interposition  of  this  court.  The  books  assume  and 
admit  principles  that  will  justify  the  allowance  of  the  writ 
under  the  pecuhar  circumstances  of  the  present  case.  The 
remedy  sought  is  indispensable  to  prevent  a  failure  of  jus- 
tice; and  this  creates  a  marked  diflference  between  this  and 
the  ordinary  cases.  I  should  think  it  would  reflect  dis- 
credit on  the  administration  of  justice  if  the  plaintiff  could 
find  no  rehef  from  the  impending  mischief  arising  from  a 
failure  of  the  remedy  at  law  by  the  immediate  removal  of 
the  defendant  and  his  bail." 

The  case  of  McNainara  v.  Dvyyer^  supra,  is  authority  for 
requiring  a  foreign  administrator  to  give  equitable  bail 
apon  a  writ  of  ne  exeat  issued  in  a  suit  pending  against  him 
in  chancery,  brought  to  compel  him  to  account  for  the  trust 
funds  which  he  had  received  abroad  and  brought  with  him 
into  the  state  of  New  York. 

In  Samuel  v.  Wiley,  50  N.  H.  353,  it  was  held  that,  inde- 
Voi.16  — 6 
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pendent  of  statute  and  as  an  incident  to  the  power  of  en- 
forcing the  orders  and  decrees  of  the  supreme  court,  any 
justice  thereof  was  empowered  to  issue  an  order,  in  the 
nature  of  a  writ  of  ne  exeat,  upon  evidence  satisfactory  to 
him  of  a  party's  intention  to  leave  the  state.  In  the  case 
at  bar,  unless  the  authority  of  the  district  court  in  issuing 
the  writ  can  be  sustained,  the  infant  plaintiff  will  be  prac- 
tically remediless.  If  the  facts  stated  in  her  complaint  are 
true, —  and  for  the  purposes  of  these  applications  they  must 
be  so  taken, —  of  what  benefit  to  her  would  the  ordinary 
citation  requiring  the  respondents  to  appear  and  show 
cause,  etc.,  at  a  future  day,  be?  Before  the  return-day  the 
defendants  might  be  without  the  jurisdiction  of  the  court 
and  well  on  their  way  to  Great  Britain.  As  said  by  Chan- 
cellor Kent  in  Porter*  v.  Sjpencer,  supra:  "  It  would  reflect 
discredit  on  the  administration  of  justice  if  the  plaintiff 
could  find  no  relief  from  the  impending  mischief." 

In  the  opinion  of  this  court  the  district  court,  with  its 
enlarged  jurisdiction,  had  ample  power  in  carrying  out  the 
provisions  of  section  1604  to  issue  the  writ  of  ne  exeat  upon 
which  respondents  are  held. 

In  answer  to  the  argum  ent  of  counsel  based  upon  alleged 
defects  in  the  prayer  of  the  complaint  filed  in  that  court, 
we  are  of  the  opinion  that  all  proper  relief  may  be  afforded 
under  the  prayer  for  general  relief  contained  in  the  petition- 
In  addition  to  this,  it  should  be  remembered  that  the  com- 
plaint may  be  amended  in  this  as  in  other  causes;  and 
under  our  practice  the  writ  of  habeas  corpus  cannot  be  sub- 
stituted for  a  writ  of  error.  Bassett  v.  BraMon,  86  111, 
152;  Ex  panrte  Brandwi,  49  Ark.  143;  Ex  parte  Parks,  93 
U.  S.  18. 

The  demurrers  to  the  separate  returns  of  the  sheriff  will 

be  overruled,  the  writ  of  habeas  corpus  discharged,  and  the 

prisoners  remanded. 

Writs  discharged. 
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Atkinson  t.  Cole. 

LMtrnjovD  AND  Tenant— Liability  of  Tenant— Holding  Over  — 
Incbeasb  of  Rent. — In  case  of  a  tenancy  from  month  to  month, 
ihe  landlord  cannot,  by  notice  to  vacate,  fix  the  tenant's  liability,  if 
he  holds  over,  for  a  greater  rent  than  under  the  old  lease,  and  with- 
out r^ard  to  the  value  of  the  use^  unless  the  tenant  expressly  or 
impliedly  assents  to  the  increas& 

Ettot  to  Arapahoe  Coimiy  Court. 

AcnoN  by  landlord  to  recover  $100  rent  from  tenant  for 
the  use  of  certain  premises  for  the  month  of  September, 
A.  D.  1887,  and  also  for  possession  of  the  demised  premises. 
For  some  time  prior  to  said  month  of  September,  Atkinson, 
plaintiff  in  error,  had  occupied  the  premises  under  a  verbal 
agreement  with  defendant  in  error,  Cole,  to  pay  him  as  rent 
for  the  same  $25  per  month,  payable  at  the  end  of  each 
month.  Atkinson  claimed  that  this  agreement  was  for  the 
period  of  one  year,  which  time  had  not  yet  expired,  while 
Cole  denies  this,  and  alleges  that  the  tenancy  was  only  from 
month  to  month.  In  the  month  of  August,  1887,  Cole  caused 
the  following  notice  to  be  served  upOn  Atkinson :  "  Denver, 
Colo.,  October  3,  1887.  Mr.  Alex.  G.  Atkinson:  You  are 
hereby  required  to  pay  me  $100  due  as  rent  for  the  prem- 
ises now  occupied  by  you .  as  my  tenant,  and  knawn  and 
described  as  follows,  viz.,  lots  25,  26,  27  and  28,  in  block  2, 
Snyder's  subdivision,  Denver,  Colo.,  in  three  days  after  the 
day  of  service  upon  you  of  this  notice,  or,  in  case  of  your 
failure  to  pay  said  rent,  to  deliver  up  to  me  said  premises 
within  said  time.  In  case  of  your  failure  to  comply  with 
the  terms  of  this  notice,  I  shall  proceed  to  oust  you  by  pro- 
cess of  law.    EespectfuUy,  G.  W.  Cole,  Landlord." 

To  which  notice  Atkinson  replied  as  follows :  "  Denver, 
Colo.,  August  23, 1887.  George  W.  Cole  — Dear  Sir':  Your 
notice  of  this  date  to  vacate  premises  by  September  1st, 
known  as  lots  25,  26,  27  and  28,  block  2,  Snyder's  subdi- 
vision to  Denver,  or  you  would  raise  my  rent  to  $100  per 
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month.  My  contract  with  you  was,  I  was  to  have  the  prem- 
ises for  one  year  from  the  time  I  sold  to  you,  March  1st,  at 
the  rate  of  $25  per  month,  payable  at  the  expiration  of  each 
month,  and  you  have  received  the  same  as  near  that  date 
as  I  could  see  you  and  give  you  check.  I  am  prepared  to 
live  up  to  my  agreement,  and  expect  you  to  do  the  same  if 
you  count  your  word  any  good.  Tours,  etc.,  A.  G.  At- 
kinson." 

The  court  below  found  that  the  tenancy  was  from  month 
to  month  only,  and  rendered  judgment  for  plaintiff  for  pos- 
session, and  for  $100  rent  for  one  month. 

Mr.  J.  P.  Bbookwat,  for  plaintiff  in  error. 

Messrs.  Pbbby  A  Carpsntbb,  for  defendant  in  error. 

Mb.  JusnoB  Hatt  delivered  the  opinion  of  the  court. 

The  conclusion  of  the  trial  court  that  Atkinson's  tenancy 
was  from  month  to  month  only  is  amply  supported  by  the 
evidence,  and  cannot  be  disturbed  in  this  court.  The  case, 
therefore,  presents  but  a  single  question  for  our  considera- 
tion, viz.,  can  a  landlord,  against  his  tenant's  objection,  ar- 
bitrarily fix  by  notice  the  amount  of  rent  which  the  latter 
must  pay  when  holding  over  after  the  expiration  of  the 
term  of  such  tenant's  lease?  The  trial  court  decided  the 
landlord  had  such  right.  Its  conclusion  was  probably 
founded  to  some  extent  upon  the  opinion  of  the  case  of 
ffurd  V.  Wkitsett^  4  Colo.  77, —  a  case  decided  under  a  stat- 
ute which  has  since  been  repealed. 

This  statute  provided  that,  if  any  person  held  over  after 
notice  to  quit,  and  in  violation  of  his  lease,  he  would  by 
such  conduct  become  chargeable  with  certain  additional 
liabilities.  It  also  declared  that  the  notice  shall  operate  to 
create  and  establish,  '^  as  a  part  of  the  lease  or  agreement, 
the  terms  and  conditions  specified  in  said  notice."  The  re- 
peal of  this  statute  is  indicative  of  an  intention  on  the  part 
of  the  legislature  to  change  the  rule  therein  provided  for, 
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whereby  a  landlord  was  permitted  arbitrarily  to  fix  the 
liability  of  a  tenant  holding  over  after  notice.  Bat,  aside 
from  any  inference  that  is  to  be  drawn  from  this  repeal, 
upon  principle  and  authority,  it  is  now  clearly  established 
that,  where  the  right  to  terminate  the  tenancy  is  in  the 
landlord,  and  an  increase  of  rent  is  demanded,  the  tenant 
will  not  be  liable  for  such  increase,  unless  it  is  shown  that 
he  expressly  or  impliedly  assented  to  the  same. 

A  tenant  thus  holding  over  is  regarded  merely  as  a  ten- 
ant at  will,  and  only  liable  for  an  increase  of  rent  when  the 
value  of  the  use  and  occupation  of  the  premises  is  shown 
to  exceed  the  rate  fixed  by  the  lease.  Oalloway  v.  Kerhfj 
9  111.  App.  501 ;  Meaher  v.  Pameroy^  49  Ala.  146 ;  OaUagher 
V.  Himdberger^  57  Ind.  63. 

Applying  the  foregoing  rule  to  this  case,  and  it  follows 
tliat,  although  the  trial  court  found  that  the  tenancy  was 
only  from  month  to  month,  and  subject  to  termination  by 
the  landlord  accordingly,  this  will  not  permit  the  landlord 
to  fix  the  tenant's  liability  for  rent  at  a  greater  price  than 
under  the  previous  lease  against  said  tenant's  protest,  and 
without  reference  to  the  valae  of  the  use,  as  has  been  at- 
tempted in  this  case. 

The  rule  announced  by  the  county  court,  and  contended 
for  here  by  counsel  for  defendant  in  error,  is  not  only  con- 
trary to  the  general  current  of  authority,  but  is  so  unrea- 
sonable and  unjust  that  it  ought  not  to  be  followed.  Its 
unfairness  is  well  illustrated  in  this  case.  The  evidence 
shows  that  the  rent  had  been  fixed  by  the  parties  at  $25 
per  month ;  that  a  hona  fide  dispute  had  arisen  between 
them  as  to  the  length  of  the  term,  and,  although  upon  the 
evidence  it  has  been  decided  that  the  tenancy  was  only 
from  month  to  month,  and  subject  to  termination  by  the 
landlord  accordingly,  to  allow  him  to  fix  the  tenant's  lia- 
bility for  rent,  against  such  tenant's  protest,  would  be  sub- 
jecting the  latter  to  a  demand  entirely  disproportionate  to 
anything  warranted  by  his  conduct.  Had  Atkinson  re- 
mained silent  after  receiving  notice  of  the  attempted  in- 
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crease  of  rent,  then  a  promise  on  his  part  to  pay  the  same 
might  have  been  implied.  He  did  not  do  this,  however,  but 
promptly  communicated  his  protest  against  any  such  change. 
An  examination  of  the  cases  cited  to  support  the  conclu- 
sion of  the  trial  court  shows  that  in  nearly  every  instance 
the  tenant's  consent  to  the  terms  was  properly  implied 
from  his  conduct  or  language.  Under  this  principle  it  was 
held  in  Dickson  v.  Moffattj  5  Colo.  114,  that  consent  would 
be  implied  against  one  going  into  possession,  after  ascer- 
taining the  amount  of  rent  demanded,  although  he  at  the 
time  expressed  his  dissent  therefrom.  But  this  case  can 
have  no  application  under  the  facts  here  presented. 
The  judgment  of  the  county  court  will  be  set  aside  and 

a  new  trial  ordered. 

Reversed. 
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18  490        1.  Sbourtty  FOR  CosTB  —  DISCRETION  OP  CouRT.—  Whether  or  not  a 
-^  ^^  resident  plaintiff  shall  be  required  to  give  security  for  costs  is  a  mat- 

3a  S6,  ter  in  the  sound  discretion  of  the  court 
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^r? — g^'  testimony  will  not»  in  general,  be  considered  in  a  court  of  review, 

2(k  il^L  unless  the  record  ehows  that  the  grounds  of  such  objection  were 

fairly  presented  to  the  trial  court    It  is  only  where  the  testimony 
/  offered  is  wholly  inadmissible  for  any  purpose  in  the  case  that  a  gen- 
eral objection  will  suffice. 

Appeal  from  District  Court  of  Washington  Coufity. 

This  was  an  action  by  Samantha  J.  Wilms  against  Ben- 
jamin Ward  and  his  sureties  upon  his  official  bond  as  con- 
stable. The  complaint  charges,  in  substance,  that,  by  virtue 
of  a  certain  execution  against  one  F.  W.  Wilms,  the  defend- 
ant Ward  had  illegally  and  forcibly  taken  possession  of  a 
stock  of  merchandise  belonging  to  plaintiff,  and  had  wrong- 
fully appropriated  the  same,  to  her  damage,  etc. ;  that  said 
acts  were  done  by  Ward  under  color  of  his  office  as  con- 
stable. 
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The  defense  relied  on  was  that  the  merchandise  so  seized 
was  in  fact  the  property  of  F.  W.  Wilms,  the  defendant  in 
the  execution.  The  trial  resulted  in  a  finding  and  judg- 
ment in  favor  of  plaintiff.    The  defendants  appeal. 

Mr.  QuTTMAH  Bbown  and  Messrs.  Makkham  &  Dillon, 
for  appellants. 

Messrs.  Stuabt  Bbos.  &  Andrews,  for  appellee. 

Me.  Justicb  Ellioti  delivered  the  opinion  of  the  court. 

Whether  or  not  a  resident  plaintiff  shall  be  required  to 
give  security  for  costs  under  the  act  of  1885  (Sess.  Laws, 
156)  is  a  matter  in  the  sound  discretion  of  the  court.  See 
JSMigkt  V.  Fisher^  15  Colo.  176,  and  cases  there  cited. 

The  remaining  assignments  of  error  requiring  considera- 
tion relate  to  the  admission  of  testimony  in  behalf  of  plaint- 
iff. The  plaintiff  claimed  title  to  the  property  in  contro- 
versy through  conveyance  from  her  husband,  Frederick  W. 
Wilms.  She  sought  to  establish  her  claim  by  proof  to  the 
effect: 

That,  in  1877,  her  husband  was  the  owner  of  a  certain 
hotel  property  in  the  state  of  Nebraska,  and,  being  entirely 
out  of  debt,  conveyed  the  same  to  her  as  a  gift ;  that  in 
1886  he  repurchased  the  same  from  plaintiff,  giving  her  his 
note  for  $4,000  therefor,  and  that  he  then  traded  the  hotel 
property  for  the  stock  of  merchandise,  and  moved  the  same 
to  this  state;  that  in  1887,  plaintiff  being  desirous  of  col- 
lecting the  note  against  her  husband,  and  he  being  unable 
to  pay  in  money,  she  took  from  him  a  bill  of  sale  of  the 
merchandise  in  controversy  in  payment  of  the  note,  and 
that  she  took  immediate  and  absolute  possession  of  the  mer- 
chandise thus  purchased,  and  retained  open,  notorious,  ex- 
clusive and  continued  possession  and  control  thereof  until 
the  same  was  seized  in  execution  by  the  defendant  constable, 
for  the  debt  of  her  husband. 

In  support  of  her  daim  plaintiff  identified  and  offered  in 
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evidence  the  $4,000  note,  together  with  certain  correspond- 
ence between  herself  and  her  husband  relating  to  the  al- 
leged transaction  by  which  she  claimed  title  to  the  prop- 
erty. To  this  offer  the  defendant's  counsel  objected.  The 
objection  was  overruled,  an  exception  was  taken,  and  the  rul- 
ing is  assigned  for  error.  As  the  note  was  technically  admis- 
sible  in  evidence,  we  need  not  consider  the  question  of  the  ad- 
missibility of  the  letters,  for,  as  the  objection  was  general 
to  the  whole  offer,  it  was  unavailing.  The  bill  of  excep- 
tions does  not  show  that  any  ground  of  objection  whatever 
was  brought  to  the  attention  of  the  trial  court.  The  lan- 
guage of  the  bill  upon  this  point  as  certified  to  us  is, 
^'  to  which  offer  counsel  for  defendant  objected."  Nothing 
more.  The  note  and  the  correspondence  were  not  offered 
separately,  nor  was  any  separate  objection  interposed.  It 
is  always  the  better  and  safer  practice  to  state  the  grounds 
of  objection  to  the  admission  of  testimony  and  have  the 
same  incorporated  into  the  record  by  bill  of  exceptions. 
The  omission  so  to  do  often  renders  the  objection  nugatory 
in  the  appellate  court.  1  Thomp.  Trials,  693,  696,  843; 
EUiott  V.  Piet*8ol,  1  Pet.  328 ;  Moore  v.  Bank,  13  Pet.  302. 
It  is  further  assigned  for  error  that  plaintiff  was  permitted, 
against  the  objection  of  defendant,  to  testify  to  the  value  of 
the  merchandise  in  controversy  without  showing  that  she  was 
properly  qualified  as  a  witness  on  that  point.  The  assign- 
ment is  not  well  taken.  The  record  does  not  show  that  the 
grounds  of  objection  were  in  any  manner  suggested  at  the 
trial.  If  they  had  been,  the  objection  might  have  been  ob- 
viated or  sustained.  This  is  another  pertinent  illustration 
of  the  rule  that  an  objection  to  testimony  will  not,  in  gen- 
eral, be  considered  in  a  court  of  review,  unless  the  record 
shows  that  the  grounds  of  such  objection  were  fairly  pre- 
sented to  the  trial  court.  It  is  only  where  the  testimony  is 
wholly  inadmissible  for  any  purpose  in  the  case  that  a  gen- 
eral objection  will  suffice.  Higgins  v.  Armstrong^  9  Colo. 
57;  Gilpin  v.  OUpiriy  12  Colo.  517,  and  authorities  there 
cited* 
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The  bill  of  exceptions  does  not  purport  to  contain  all  the 
evidence.  Hence  we  mast  presume  that  plaintifTs  title  to 
and  possession  of  the  property  in  controversy  were  abun- 
dantly sustained  by  the  evidence.  The  finding  and  judg- 
ment of  the  court  must  accordingly  be  affirmed. 

Affirmed. 


DUNNB  BT  AL.   V.    StOTBSBUBT. 

1.  When  Ersob  Not  Cause  fob  Reversal.—  Error  in  refusing  to  dis- 
solve a  temporary  injunction  wiU  not  justify  a  reversal  of  the  final 


2.  WmEN  LuQTATiON  Same  in  Equity  as  at  Law.— When  the  cause 
of  action  in  an  equitable  proceeding  is  one  for  which  plaintiff  might 
have  resorted  to  a  common-law  remedy,  as  trover  or  replevin,  the 
six-years  statute  of  limitations  is  applicable 

&  Limitations  in  Equity— Laches.— A  party  is  entitled  to  bring  his 
suit  in  equity  at  any  time  within  the  statute  of  limitations,  except  in 
cases  where  there  has  been  deJay  or  acquiescence  amounting  to  a 
recognition  of  the  rights  of  the  oppoAite  party  making  the  assertion 
.  of  adverse  rights  inconsistent  and  unconscionable,  or  where  other 
equitable  considerations  equally  strong  are  established. 

4  Intebtbntion  Not  Obligatoby. —  A  party  is  not  bound  to  intervene 
in  an  action  relating  to  property  claimed  by  hiip,  but  he  may  seek 
redress  in  any  court  of  competent  jurisdiction,  so  long  as  his  right  of 
action  is  not  barred  by  statute  nor  otherwise  forfeited. 

Appeal  from  District  Court  of  Lake  County. 

Henby  H.  Stotesbuby  was  plaintiff  below,  and  by  this 
suit  sought  to  be  declared  the  owner  and  awarded  the  pos- 
session of  a  certain  certificate  for  twelve  thousand  five 
hundred  shares  of  the  capital  stock  of  the  Agassiz  Consol- 
idated Mining  Company.  Injunctive  relief  was  also  sought 
in  aid  of  the  action.  Of  the  defendants,  James  Dunne 
alone  made  defense.  The  plaintiff's  ownership  of  eight 
thousand  one  hundred  shares  included  in  said  certificate 
was  not  controverted,  but  Dunne  claimed  title  to  the  other 
four  thousand  four  hundred  shares.    A  temporary  injunc- 
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tion  was  granted,  which  the  court  on  motion  refased  to 
dissolve.  On  the  final  hearing,  the  coart  found  that  plaint- 
iff was  the  owner  of  three  thousand  one  hundred  and  fifty 
of  the  shares  in  dispute,  and  that  the  defendant  Dunne  was 
the  owner  of  the  remaining  one  thousand  two  hundred  and 
fifty  shares.    Decree  was  rendered  accordingly. 

An  appeal  was  prosecuted  to  this  court  under  the  act  of 
1885,  from  the  order  of  the  district  court  refusing  to  .dis- 
solve the  preliminary  injunction.  Upon  the  rendering  of 
final  judgment  sustaining  the  injunction,  except  as  to  the 
one  thousand  two  hundred  and  fifty  shares  awarded  to  the 
defendant  Dunne,  another  appeal  was  taken,  and  the  two 
were  consolidated  in  this  court  bv  consent. 

Messrs.  Patterson  &  Thomas,  for  appellants. 

Mr.  J.  S,  Jones  and  Mr.  A.  T.  Gunnell,  for  appellee. 
Mb.  JusnoB  Elliott  delivered  the  opinion  of  the  court. 

The  assignments  of  error  upon  the  first  appeal,  even  if 
sustained,  would  not,  under  the  circumstances  of  the  case, 
justify  a  reversal  of  the  final  judgment,  if  the  recoini  be 
otherwise  free  from  error;  hence  such  assignments  need 
not  be  considered  in  this  opinion.  Roberts  v.  Arthur^  15 
Colo.  456.  The  assignments  of  error  upon  the  last  appeal 
relate  to  the  admission  and  exclusion  of  testimony,  and  to 
the  findings  and  judgment  of  the  court.  The  objections 
to  the  rulings  of  the  court  upon  the  testimony  offered,  as 
shown  by  the  abstract,  were  not  well  taken ;  they  require 
no  discussion. 

From  a  careful  examination  of  the  printed  abstract  upon 
which  the  appeal  is  submitted,  we  do  not  feel  warranted  in 
disturbing  the  court's  findings  as  to  the  facts  and  merits  of 
the  controversy.  The  superior  advantages  enjoyed  by  the 
trial  court  for  determining  such  matters  are  well  under- 
stood. 

The  cause  of  action  was  one  for  which  the  plaintiff  might 
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have  resorted  to  a  common-law  remedy,  as  trover,  or  per. 
haps  replevin,  the  shares  of  stock  being  personal  property- 
Bat  under  the  code,  and  probably  under  the  former  prac- 
tice, he  was  also  entitled  to  invoke  equitable  relief  in  a  case 
of  this  nature.  Hence  the  six-years  statute  of  limitations, 
as  pleaded,  was  applicable  to  the  action.  Gen.  St.,  §§  241, 
2172 ;  Code,  §  70 ;  Aug.  Lim.,  §  26 ;  1  High,  Inj.,  §  30 ;  2  Story, 
Eq.  Jur.,  §§  906,  907 ;  Baylan  v.  Huguet,  8  Nev.  345 ;  WUr 
son  V,  Anthony^  19  Ark.  16. 

Whether  or  not  the  evidence  sustained  the  defense  of  the 
statute  of  limitations  was  a  question  of  fact.  The  evidence 
upon  such  issue^  though  somewhat  conflicting,  fairly  shows 
that  the  cause  of  action  accrued  within  the  statutory  period, 
and  the  court  below  having  found  against  the  defense,  its 
judgment  thereon  cannot  properly  be  reversed  on  this 
appeal. 

In  determining  whether  or  not  plaintiffs  rights  were  for- 
feited by  his  laches  in  bringing  suit,  independent  of  the 
statute  of  limitations,  it  is  necessary  to  consider  somewhat 
in  detail  the  subject-matter  of  the  controversy  and  the  rela- 
tion of  the  parties  thereto.  Henry  H.  Stotesbury,  the 
plaintiff,  Adin  Alexander  and  Sam  B.  Morgan  were  the 
original  owners  of  all  the  capital  stock  of  the  Agassiz  Con- 
solidated Mining  Company,— r-  fifty  thousand  shares,  of  the 
par  value  of  $2,500,000.  Plaintiff  owned  twenty-five  thou- 
sand shares;  Alexander  and  Morgan  each  owned  twelve 
thouisand  five  hundred  shares.  Alexander,  desiring  to  dis- 
pose of  his  stock,  authorized  one  James  Dunne  to  sell  the 
whole  thereof  for  $60,000  cash,  net.  Plaintiff  was  also  re- 
quested to  aid  Dunne  in  the  sale  of  the  stock.  This  was 
early  in  June,  1879.  Alexander's  stock  was  represented 
by  a  single  certificate,  numbered  3.  Plaintiff  and  Dunne 
were  then  in  New  York,  and  it  was  arranged  between  them 
that  they  should  sell  Alexander's  stock,  or  *so  much  thereof 
as  should  be  necessary,  and  that  they  should  retain  as  their 
commissions  for  effecting  such  sale  any  surplus,  either  in 
money  realized  or  stock  unsold,  after  procuring  the  $60,000 
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for  Alexander.  Eight  thoasand  one  hundred  shares  of  cer- 
tificate No.  3  were  accordingly  set  apart  for  this  purpose, 
to  be  sold  at  the  rate,  if  possible,  of  one  hundred  and  thirty- 
five  shares  for  $1,000,  which  would  yield  the  sum  necessary 
to  satisfy  Alexander ;  but  it  was  also  agreed  that  one  thoa- 
sand nine  hundred  shares  more  might  be  used  as  an  induce- 
ment to  purchasers  in  case  of  emergency  to  raise  the 
necessary  amount.  Thus  two  thousand  five  hundred  shares 
would  be  left  for  plaintiff  and  Dunne. 

Shortly  after  making  these  arrangements  plaintiff  came 
to  Colorado.  In  the  latter  part  of  July,  1879,  when  about 
$20,000  had  been  subscribed  towards  the  sale  of  the  Alex- 
ander stock  through  the  joint  efforts  and  influence  of 
plaintiff  and  Dunne,  and  when  it  appeared  that  no  more 
stock  could  be  disposed  of,  plaintiff  purchased  the  entire 
Alexander  interest,  subject  to  the  subscriptions  already 
made  thereto.  Dunne,  by  letter,  heartily  approved  of  this 
purchase  by  plaintiff  as  the  only  plan  that  could  have  been 
adopted  for  the  sale  of  the  Alexander  interest.  Plaintiff 
was  in  Colorado  at  the  time  of  his  purchase  of  the  Alex- 
ander interest ;  but  certificate  No.  3,  which  originally  rep- 
resented that  interest,  was  in  New  York,  where  it  had  been 
indorsed  to  Dunne  for  the  purposes  of  said  sale.  It  ap- 
pears, however,  that  plaintiff  did  not  know  of  such  indorse- 
ment at  the  time  of  his  purchase.  Immediately  and  con- 
tinuously after  the  purchase  of  the  Alexander  stock,  plaintiff 
assumed  the  entire  control  thereof,  supplying  from  his  own 
stock  the  purchasers  who  had  previously  subscribed  for 
portions  of  the  Alexander  stock.  Thus,  while  plaintiff  did 
not  have  the  manual  or  corporal  possession  of  certificate 
No.  8,  he  wrs  at  all  times  after  such  purchase  practically 
in  the  possession  and  enjoyment  of  the  entire  interest  in 
the  Agassiz  Company  originally  represented  by  said  certifi- 
cate. His  ownership  of  the  eight  thousand  one  hundred 
shares  represented  by  said  certificate  seems  never  to  have 
been  disputed,  and  that  he  actually  controlled  and  enjoyed 
the  other  four  thousand  four  hundred  shares  oontinnoosiy 
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after  the  date  of  his  purchase  from  Alexander  is  admitted 
by  the  following  paragraph  from  the  answer  of  defendant 
Dunne : 

"  That  during  the  period  of  six  years  the  said  plaintiff 
has  been  pra-ctically  in  control  of  the  defendant  company, 
operating  its  mines,  conducting  its  business,  making  leases, 
without  the  knowledge  or  sanction  of  the  directors,  and  re- 
ceiving the  proceeds  of  ores  mined  therefrom  without  mak- 
ing any  account  thereof  to  the  said  stockholders  or  directors ; 
that  during  said  period  this  defendant  was  never  regarded 
by  plaintiff  as  a  stockholder  of  said  company ;  that  he  never 
received  a  notice  of  a  stockholders'  meeting,  nor  given  any 
opportunity  to  assent  or  dissent  concerning  the  manage- 
ment of  said  mines,  the  expenses  of  said  company,  or  the 
disposition  of  its  said  products,  but  that  plaintiff  assumed 
to  represent,  own,  and  have  the  right  to  vote  and  did  vote 
the  said  four  thousand  four  hundred  shares  for  the  purpose 
of  carrying  out  his  own  objects,  intentions  and  policies  of 
and  concerning  the  administration  of  the  affairs  of  said 
company." 

When  there  has  been  unreasonable  delay  in  bringing  suit, 
courts  of  equity  sometimes  refuse  relief,  even  though  the 
statutory  period  of  limitations  has  not  expired ;  but  this  is 
generally  in  cases  where  acquiescence  amounts  to  a  tacit 
recognition  of  the  rights  of  the  party  in  possession,  and 
where  the  assertion  of  adverse  rights  is  regarded  as  not 
only  inconsistent,  but  unconscionable,  or  where  other  equi- 
table considerations  equally  strong  are  established.  Courts 
of  equity  often  act  in  analogy  to  the  statute  of  limitations, 
though  not  especially  applicable  to- their  jurisdiction,  and 
also  in  the  absence  of  statutory  limitations,  upon  principles 
of  their  own,  refuse  relief  to  stale  demands.  In  such  cases 
equity  reasons  thus :  The  plaintiff  has  slept  upon  his  alleged 
rights.  His  opponent  has  long  been  allowed  to  possess  and 
enjoy  the  disputed  property  without  complaint.  The  con- 
troversy has  probably  been  settled.  The  evidence  has  been 
lost  or  obscured.    The  plaintiff  has  sought  advantage  by 
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delay.  His  action  is  an  experiment.  There  can  be  no 
justice  or  equity  in  his  claim.  Ang.  Lim.,  §§  25-30, 171,172; 
Ban.  Lim.  245  et  seq.;  2  Herm.  Estop.  1194,  1360;  Oreai 
West  Min.  Co,  v.  Woodmas  of  Alston  Min.  Co.^  14  Colo. 
90,  and  cases  there  cited;  Coffey  v.  Emighy  15  Colo.  184; 
Wilson  V.  Anthony,  supra;  Hamlin  v.  Mebane^  1  Jones, 
Eq.  18. 

None  of  the  foregoing  principles  control  the  present  con- 
troversy ;  for,  as  we  have  seen,  there  was  a  statutory  period 
of  limitation  applicable  to  the  case,  and  the  same  had  not 
elapsed  when  the  action  was  instituted.  Hence  the  statu- 
tory period  must  control,  in  the  absence  of  equitable  con- 
siderations requiring  the  same  to  be  shortened.  Besides, 
the  plaintiff  has  been  practically  in  the  continuous  posses- 
sion and  enjoyment  of  the  property  in  dispute  ever  since 
the  cause  of  action  arose ;  he  has  not  recognized  his  oppo- 
nent's alleged  rights,  nor  acquiesced  in  his  enjoyment  of 
the  property  in  dispute ;  nor  has  he  done  or  said  anything 
in  respect  thereto  calculated  to  mislead  Dunne  to  his  injury. 
Hence  neither  the  doctrine  of  laches,  nor  of  acquiescence, 
nor  of  estoppel  by  conduct,  could  properly  be  invoked  as  a 
defense  to  plaintiff's  assertion  of  his  rights  to  the  Alexander 
stock  to  the  extent  of  his  purchase. 

The  defendant  Dunne  in  his  answer  alleged  that,  in  a 
certain  action  brought  by  him  against  the  Agassiz  Consoli- 
dated Mining  Company  in  a  New  York  court,  he  was  de- 
creed to  be  the  owner  of  the  four  thousand  four  hundred 
shares  of  stock  in  controversy,  and  that  plaintiff  is  thereby 
estopped  from  questioning  the  judgment  rendered  therein. 
The  answer  further  averred  that  plaintiff  was  a  party  de- 
fendant to  the  New  York  suit,  but  the  exemplified  copy  of 
the  record  of  that  case  introduced  in  evidence  on  the  trial 
of  this  action  contradicts  such  averment.  Hence  plaintiff 
was  not,  per  se,  bound  by  the  New  York  judgment.  His 
knowledge  of  the  proceedings  in  that  case  was,  however, 
allowed  to  be  shown  in  evidence  as  bearing  upon  the  ques- 
tion of  his  alleged  laches  in  bringing  this  action.    Under 
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the  circnmstances,  we  are  unable  to  say  that  the  time 
within  which  he  might  bring  this  action  should  be  abridged 
by  reason  of  such  knowledge.  Dunne  brought  that  suit 
with  full  knowledge  of  plaintiff's  claim  to  the  disputed 
stock.  Not  having  made  plaintiff  a  party,  he  certainly  ac- 
quired no  legal  right  against  him  by  the  proceeding,  and  it 
is  diflScnlt  to  perceive  that  he  thereby  gained  any  equitable 
advantage.  The  plaintiff  was  not  bound  of  his  own  motion 
to  intervene  in  the  New  York  action.  He  had  the  right  to 
seek  redress  in  any  court  of  competent  jurisdiction.  He 
selected  a  forum  in  the  jurisdiction  where  the  property  to 
be  affected  by  the  judgment  was  located.  He  instituted 
the  suit  before  judgment  was  rendered  by  the  New  York 
court,  and  before  the  statute  of  limitations  had  barred  his 
right  of  action.  The  cause  having  been  heard  and  deter- 
mined upon  legal  and  equitable  principles,  without  substan- 
tial error,  the  judgment  must  be  affirmed. 

Affirm.ed. 


BUTTEB  ET  AL.  V.  ShUMWAT. 
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1.  MonoNB  AND  Exceptions,  How  Preserved.— The  general  rule  is 
that  motions  and  exceptions  cannot  be  preserved  by  transcribing 
them  into  the  record  proper ;  nor  can  they  be  considered  by  a  court 
of  review  unless  duly  authenticated  by  bill  of  exceptiona 

8.  Exemption  Statutes  —  Construction  op.—  Exemption  statutes  le  as 
should  be  liberally  construed.  The  wages  of  debtors  are  exempt,  ac-  '^  ^^ 
cording  to  the  terms  and  conditions  of  the  statute,  so  long  as  they'  ^\^  ggi 
are  capable  of  identification.  I  I8a  498| 

Error  to  Boulder  County  Court. 

Plaintiffs  in  error.  Ratter  &  Johnson,  recovered  judg- 
ment against  Shumway,  the  defendant  in  error,  before  a 
justice  of  the  peace,  for  the  sum  of  $49.60  and  costs.  They 
then  songht  by  process  of  garnishment  to  subject  certain 
moneys  deposited  by  Shumway  in  the  Boulder  National 
Bank  to  the  payment  of  said  judgment.   Shumway  claimed 
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said  moneys  as  exempt  from  garnishment  under  the  act  of 
March  28, 1885  (Sess.  Laws,  p.  262),  which  reads  as  follows: 
"  There  shall  be  exempt  from  levy  under  execution  or  at 
tachment  of  garnishment  the  wages  and  earnings  of  any 
debtor  to  an  amount  not  exceeding  $100,  earned  during  the 
thirty  days  next  preceding  such  levy  under  execution  or  at- 
tachment or  garnishment  of  the  same:  Provided,  such 
debtor  shall,  at  the  time  of  such  levy  under  execution  or 
attachment  or  garnishment,  be  the  head  of  a  family,  or  the 
wife  of  the  head  of  a  family,  and  such  family  is  dependent, 
in  whole  or  in  part,  upon  such  wages  or  earnings  for  sup- 
port: Provided,  further,  that  no  debts  incurred  prior  to 
the  approval  of  this  act  shall  be  affected  thereby." 

Upon  the  trial  in  the  county  court  Shumway's  claim  of 
exemption  wm  sustained,  and  judgment  was  entered  ac- 
cordingly. To  reverse  said  judgment  this  writ  of  error  is 
prosecuted. 

Mr.  Chas.  M.  Campbkll,  of  Boulder,  for  plaintiffs  in 
error. 

Mr.  R  H.  Whitelet,  for  defendant  in  error. 

Mb.  Justice  Elliott  delivered  the  opinion  of  the  court. 

The  assignment  of  error  based  upon  the  refusal  of  the 
county  court  to  dismiss  the  appeal  from  the  justice's  court 
will  not  be  considered,  for  the  reason  that  neither  the  mo- 
tion nor  any  exception  to  the  denial  thereof  is  properly 
preserved  in  the  record.  Such  motions  and  exceptions 
must  be  preserved,  if  at  all,  by  a  bill  of  exceptions  duly  au- 
thenticated. The  practice  of  attempting  to  preserve  mere 
motions  or  exceptions  of  this  kind  by  transcribing  them 
into  the  record  proper  is  not  warranted  by  the  common  law 
nor  by  any  provision  of  our  Code  of  Procedure.  The  as- 
signment based  upon  the  refusal  of  the  county  court  to  re- 
quire the  appellant,  Shumway,  to  give  additional  security 
must  fail  for  the  same  reason.  Wike  v.  CampbeU^  6  Colo. 
127,  and  cases  there  cited. 
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The  bill  of  exceptions  in  this  case  makes  no  reference  to 
any  of  the  foregoing  matters ;  neither  does  it  purport  to 
contain  all  the  evidence  produced  at  the  trial  in  the  county 
court.  "Hence  we  cannot  consider  the  assignments  of  error 
challenging  the  sufficiency  of  the  evidence  to  support  the 
findings  and  judgment.  Cook  v.  Hughesy  1  Colo.  51 ;  Keith 
V.  Wells,  U  Colo.  322. 

Upon  the  trial  the  county  court  found  as  matters  of  fact 
that  the  money  garnished  was  earned  as  wages  by  the  said 
Shumway ;  that  he  was  the  head  of  a  family,  and  that  such 
family  was  dependent  in  whole  or  in  part  upon  such 
wages  for  support.  The  court  further  found  that  Shum- 
way earned  $3  per  day  during  the  thirty-one  days  of  the 
month  of  March,  1888,  aggregating  $93 ;  that  he  deposited 
$75  of  this  sum  in  the  Boulder  National  Bank ;  and  that  the 
$48.41  garnished  in  this  proceeding  of  the  suit  of  Butter  & 
Johnson,  on  April  16,  1888,  was  a  balance  of  said  $75  re- 
maining in  said  bank;  and  further,  that  said  Shumway  did 
not  earn  during  the  thirty  days  next  preceding  said  levy 
an  amount  exceeding  the  sum  of  $100. 

As  a  conclusion  of  law  from  the  foregoing  the  court 
found  that  the  sum  of  $45  earned  by  said  Shumway  during 
the  last  fifteen  days  of  March,  1888,  was  not  subject  to 
garnishment  or  levy  under  execution  on  April  16,1888; 
and  so  awarded,  and  directed  that  $45  of  the  money  so  gar- 
nished be  paid  to  Shumway,  and  that  the  residue  —  $3.41  — 
be  allowed  to  Butter  &  Johnson. 

Our  review  of  this  case  will  be  limited  to  the  considera- 
tion of  the  question  whether  the  findings  of  the  trial  court 
support  its  judgment  under  the  act  exempting  the  wages 
and  earnings  of  debtors  from  levy  under  execution,  attach- 
ment or  garnishment.    Sess.  Laws  1885,  p.  262. 

The  constitution  of  this  state  provides  that  the  general 

assembly  shall  enact  liberal  exemption  laws.    To  effectuate 

the  purpose  of  such  provision  it  is  obvious  that  enactments 

in  pursuance  thereof  should  receive  from  the  judiciary  a 

liberal  as  well  as  reasonable  construction.    Const.,  art.  18, 
Vou  16—7 
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§  1 ;  Ba/rneU  v,  Knigkty  7  Colo.  365 ;  Ma/rtin  v.  Bondj  14 
Colo.  468. 

It  is  claimed  by  counsel  for  plaintiff  in  error  that  the 
proper  construction  of  the  act  of  1885,  above  cited,  is  that 
the  wages  of  the  debtor  are  exempt  from  garnishment 
while  they  remain  in  the  hands  of  the  employer  before 
payment,  but  not  afterwards.  The  statute  contains  no  such 
limitation  or  condition.  The  act  declares :  "  There  shall  be 
exempt  from  levy  under  execution  or  attachment  or  gar- 
nishment the  wages  and  earnings  of  any  debtor  to  an 
amount  not  exceeding  $100,  earned  during  the  thirty  days 
next  preceding  such  levy,"  etc.  It  is  not  declared  that  such 
wages  shall  not  be  levied  upon  in  the  hands  of  the  em- 
ployer, or  that  they  shall  not  be  attached  or  garnished 
before  payment.  The  language  is  unconditional  and  abso- 
lute that  such  wages  "  shall  be  exempt  from  levy  under 
execution  or  attachment  or  garnishment; "  and  the  courts 
cannot  justly  add  words  which  would  tend  to  defeat  or  re- 
strict the  manifest  purpose  of  the  statute.  So  long  as  the 
wages  or  earnings  of  the  debtor  are  capable  of  identifica- 
tion he  is  entitled  to  have  them  exempt  according  to  the 
terms  and  provisions  of  the  statute. 

It  is  argued  with  much  ingenuity  that  the  earnings  of 
the  laborer,  when  received  by  him,  are  no  longer  wages,  but 
capital ;  that  the  exemption  statute  has  performed  its  o£Qce 
when  it  has  enabled  the  laborer  to  secure  his  wages  from 
his  employer  without  let  or  hindrance ;  and  that  thereafter 
the  statute  cannot  be  invoked  in  his  favor.  The  statute 
cannot  be  thus  reasoned  away.  Such  a  construction  is 
narrow  and  illiberal.  It  would  compel  the  laborer  to  leave 
his  earnings  in  the  hands  of  his  employer,  or  else  forego 
the  protection  of  the  statute  altogether.  It  would  not 
only  deprive  him  of  the  privilege  of  depositing  his  earn- 
ings with  any  bank  or  other  depositary  for  safe-keeping, 
but  would  subject  his  wages  to  supplemental  proceedings 
even  in  his  own  pocket ;  for,  if  earnings  once  received  im- 
mediately lose  their  character  as  wagea^  then  it  is  evident 
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that  the  laborer  could  never  retain  his  earnings  for  a  sin- 
gle hour  without  exposing  them  to  the  very  perils  which 
the  statute  was  designed  to  avert.  Such  a  construction 
would  practically  frustrate  the  beneficent  objects  of  the 
statute.  To  illustrate:  A  man  receives  $100  as  his  month^s 
wages.  He  is  immediately  called  upon  by  legal  process  to 
apply  the  same  to  an  unsatisfied  judgment.  He  answers : 
^^  The  money  is  my  last  month's  wages.  I  am  the  head  of 
a  family  dependent  upon  my  earnings  for  support."  Think 
of  the  court  gravely  responding:  *^Yes,  the  money  was 
your  wages  before  you  received  it,  and  was  exempt,  but 
having  received  it,  it  is  no  longer  wages,  but  capitalj  and 
is  not  exempt.  You  were  entitled  to  enjoy  it  before  you 
received  it,  but  not  afterwards."    What  mockery. 

It  is  further  claimed  that  the  record  in  this  case  does  not 
show  that  the  sum  which  the  court  adjudged  exempt  was 
the  identical  $45  which  Shumway  earned  during  the  last 
fifteen  days  of  March,  or  within  the  period  of  thirty  days 
next  preceding  the  garnishment.  The  argument  is  that 
he  had  received  $93  as  his  month's  wages ;  that  he  had  re- 
tained $18,  deposited  $75,  checked  out  all  except  a  balance 
of  $48.41,  and  that  it  is  not  definitely  ascertained  that  such 
balance  included  the  identical  $45  earned  during  the  last 
fifteen  days  of  March,  as  aforesaid.  This  reasoning  is  alto- 
gether too  subtle  and  refined  to  be  applied  to  a  statute 
requiring  a  liberal  construction.  It  is  quite  probable  that 
all  the  earnings  of  the  month  of  March,  except  the  $48.41 
remaining  in  the  bank,  had  been  expended  by  Shumway  or 
his  family  before  April  16th.  It  certainly  is  quite  as  rea- 
sonable to  presume  that  the  money  first  earned  was  first 
expended  as  to  suppose  the  contrary. 

Again,  it  is  contended  that  when  a  getieral  deposit  of 
money  is  made  in  a  bank  the  deposit  becomes  a  part  of  the 
assets  of  the  bank ;  that  the  relation  of  debtor  and  creditor 
is  thereby  established  between  the  banker  and  depositor, 
and  that  such  deposit  can  be  retained  as  a  set-off  in  favor 
of  any  claim  which  the  bank  may  have  against  the  deposi- 
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tor.  ilfone  of  these  principles  have  any  application  to  the 
present  controversy.  The  bank  claims  nothing  against  the 
depositor ;  nor  does  the  depositor  seek  to  evade  the  equi- 
table doctrine  of  set-ofF.  The  statute  does  not  undertake 
to  exempt  the  debtor's  wages  from  any  lawful  set-off.  The 
exemption  is  from  execution,  attachment,  or  garnishment, 
and  that  only  for  the  wages  of  the  preceding  thirty  days, 
and  to  the  extent  of  only  $100.  It  cannot  be  diflScult  to 
distinguish  the  fruits  of  labor  from  the  accumulations  of 
capital  for  that  length  of  time ;  nor  qan  any  considerable 
earnings  of  the  debtor  elude  the  pursuit  of  the  creditor 
while  the  $100  limit  is  retained.  None  of  these  considera- 
tions require  a  modification  of  the  rule  that  the  statute 
should  be  liberally  construed. 

Giving  the  statute  a  liberal  construction,  and  indulging 
the  usual  presumptions  in  favor  of  the  findings  of  a  court 
of  record,  we  find  no  ground  for  disturbing  the  judgment 
of  the  county  court.    It  is  accordingly  affirmed. 


Batoliffb  bt  al.  y.  Dakak  bt  al. 


Costs  — EQunr  Suits  — Discretion.— Where,  in  a  suit  to  enjoin  the 
^^— ^i  infringement  of  water-rights,  the  queetions  of  fact  submitted  to  the 

jury  are  found  in  defendants*  favor,  and  the  chancellor  finds  that  at 
no  time  prior  to  the  trial  did  defendants  interfere  with  or  damage 
plaintiffs*  rights,  his  judgment  against  plaintiffs  for  oosts  wiU  not  be 
disturbed. 

Appealfram  District  Cawi  of  Douglaa  County. 

Mr.  WiL  DiLLONy  for  appellants. 

Kr.  John  L.  Jbbomb,  for  appellees. 

KioHMOND,  0.  This  was  an  action  for  an  injunction  to 
enforce  certain  rights  to  water  for  irrigation  in  water<lis> 
trict  No.  8,  Douglas  county,  Colorado. 
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The  plaintiffs  (appellants)  claimed  certain  water-rights  in 
respect  to  four  ditches,  setting  forth  the  ownership  by  de- 
fendants of  two  ditches,  and  alleging  the  commission  by 
defendants  of  varioas  wrongful  acts  in  violation  of  plaint- 
'  iflfs'  prior  rights  to  water.  Prayer  for  injunction,  and  for 
general  relief,  and  for  costs. 

By  the  answer  various  defenses  are  set  up  which  we 
deem  it  unnecessary  to  recite  in  the  statement  of  the  ca^. 

The  question  of  whether  or  not  the  diversion  of  the  water 
by  defendants  lessened  the  flow  of  water  in  the  creek  at 
the  head  or  heads  of  plaintiffs'  ditch  or  ditches  was  sub- 
mitted to  a  jury,  and  upon  the  trial  the  jury  answered  in 
the  negative ;  thereafter  the  cause  was  set  for  final  argu- 
ment and  decree. 

On  February  21, 188Y,  final  decree  was  made  by  consent, 
save  as  to  the  costs.  The  apportionment  of  costs  was  sub- 
mitted to  the  court,  and  the  plaintiffs  were  adjudged  to  pay 
the  costs  up  to  and  including  the  trial,  and  each  party  was 
directed  to  pay  their  own  costs  made  subsequent  to  the 
trial.  That  part  of  the  decree  was  as  follows :  '^  And  it  is 
further  adjudged  and  decreed  that  the  defendants  have  and 
recover  of  and  from  the  plaintiffs  their  costs  up  to  and  in- 
cluding the  trial  of  this  cause,  to  be  taxed,  and  have  execu- 
tion therefor,  and  that  as  to  the  costs  made  subsequent  to 
said  trial,  each  party  to  pay  their  own  costs." 

To  this  appellants  here  and  plaintiffs  below  excepted,  and 
to  reverse  it  have  prosecuted  this  appeal. 

It  is  contended  by  appellants  that  this  decree  is  appeal- 
able under  the  act  of  1885,  and  the  appellees  do  not  contro- 
vert that  position.  Treating  it,  then,  as  a  right  of  appellants 
to  prosecute  the  appeal,  we  come  to  the  consideration  of 
the  one  and  only  question  involved,  and  that  is.  Did  the 
court  err  in  taxing  the  costs  up  to  and  including  the  trial, 
which  resulted  favorably  to  the  defendants,  to  plaintiffs, 
and  directing  payment  of  their  costs  subsequent  to  the  trial 
of  each  of  the  parties  to  this  proceeding? 

Appellants  have  filed  an  extensive  abstract  of  record. 
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including  the  pleadings,  all  of  the  testim6ny,  and  the  decrees 
of  the  court. 

In  considering  this  question  we  deem  it  essential  to  call 
attention  to  the  first  paragraph  of  the  decree,  which  is  in 
the  following  language :  "  Now  come  the  plaintiffs,  by  Will- 
iam Dillon,  Esq.,  their  attorney,  and  the  defendants,  by 
John  L.  Jerome,  Esq.,  their  attorney,  also  come;  and  there- 
upon the  motion  of  the  defendants  for  final  judgment  in 
this  cause,  upon  the  trial  heretofore  had  herein,  and  this 
cause  having  been  tried  before  a  jury  at^the  December  term 
of  this  court,  A.  D.  1886,  and  the  issues  submitted  to  said 
jury  having  been  found  in  favor  of  the  defendants,  and  the 
court  having  heard  the  arguments  of  counsel,  and  being  now 
sufficiently  advised  in  the  premises,  and  the  said  parties 
hereto  in  open  court  consenting  to  the  dates  mentioned  in 
the  following  order,  the  court  doth  find :  That  the  defend- 
ants  did  not,  and  neither  of  them  did,  at  any  time  prior  to 
the  bringing  of  this  cause,  interfere  with  the  suppl}'  of  water 
in  the  ditch  known  as  '  Spring  Creek  Ditch  No.  8  *  and  the 
*  Ratcliffe  Spring  Creek  Ditch  No.  43,'  used  and  enjoyed  by 
the  plaintiffs,  and  did  not,  prior  to  the  trial  of  this  cause, 
at  any  time,  damage  the  plaintiffs,  or  either  of  them,  with 
respect  to  their  rights  and  privileges  in  said  ditches." 

The  findings  appellants  admit  were  by  consent,  although 
it  was  stipulated  that  nothing  therein  contained  shall  preju- 
dice appellants  on  the  question  of  costs. 

From  the  foregoing  it  will  be  seen  that  the  issues  sub- 
mitted to  the  jury  were  found  in  favor  of  the  defendants; 
that,  in  addition  to  this,  the  court  found  that  the  defend- 
ants at  no  time  prior  to  the  bringing  of  this  cause  had  in- 
terfered with  the  supply  of  water  in  the  ditch  known  as 
"  Spring  Creek  Ditch  No.  8  "  or  «  Ratcliffe's  Ditch  No.  43," 
used  and  enjoyed  by  the  plaintiffs,  and  did  not,  prior  to  the 
trial  of  this  cause,  at  any  time  damage  the  plaintiffs,  or 
either  of  them,  with  respect  to  their  rights  and  privileges 
in  said  ditches.  Whether  the  trial  court,  in  apportioning^ 
the  costs,  had  a  right,  notwithstanding  the  stipulation  of 
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coansel,  to  consider  the  findings  independently  of  the  evi- 
dence, is  quite  immaterial.  The  evidence  certainly  justi- 
fied the  findings,  and,  in  considering  the  judgment  for  costs, 
we  must  indulge  in  every  deduction  to  support  this  part  of 
the  judgment  that  can  reasonably  be  drawn  from  the  evi- 
dence. True  it  is  that  if,  from  the  abstract  of  record,  we 
could  be  satisfied  that  the  discretionary  right  of  apportion- 
ing costs  in  chancery  proceedings  by  the  court  had  been 
abused,  we  would  be  warranted  in  reversing  the  decree  to 
that  extent.  But  a  careful  examination  of  the  pleadings 
and  the  testimony  justifies  us  in  the  assertion  that  the  ac- 
tion of  the  court  in  thus  apportioning  the  costs  was  not  an 
abuse  of  its  discretion. 

The  general  doctrine  is  that  the  matter  of  costs  is  so 
largely  within  the  discretion  of  the  chancellor  that  his  ac- 
tion will  not  be  disturbed  unless  error  be  very  manifest. 
Scunbom  v.  Kittredge^  50  Amer.  Dec.  58 ;  Skidds  v.  Boglioloy 
7  Mo.  134;  Portz  v.  Schantz,  70  Wis.  497. 

We  find  nothing  in  the  case  that  justifies  us  in  disturb- 
ing the  decree  of  the  court  in  any  particular,  and  there- 
fore recommend  that  it  be  affirmed. 

Hebd  and  Bissell,  CC,  concur. 

Feb  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  affirmed. 

Affirmed. 


Jackson,  Keceivsb,  etc.  v.  Cbilly. 

1.  Cohtbibutort  Neouoence— WmEN  a  Question  of  Law  fob  the 
GouBT. — When  a  person  negligently  and  without  excuse  places  him- 
self in  a  position  of  known  danger,  and  thereby  sufFers  an  injury  at 
the  hands  of  another,  to  the  production  of  which  he  has  directly  con- 
tributed, he  cannot  recover  damages  for  the  injury  sustained.  The 
question  whether  the  plaintiff  contributed  to  the  injury  of  which  he 
oompiaina  is  for  the  jury  to  determine  where  a  reasonable  doubt  ex- 
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ists  as  the  facts  mvolved,  or  the  inferences  to  he  drawn  from  tli«m, 
and  the  measure  of  duty  varies  according  to  the  circumstances  of 
the  case ;  hut  where  the  facts  and  inferences  therefrom  are  undis- 
puted, and  the  measure  of  duty  determinate  and  the  same  under  aU 
circumstances,  the  question  whether  the  plaintiff  contributed  to  the 
injury  is  for  the  court  to  determine  upon  the  facts. 

d.  Neouoence  of  Railway  Passenger— Defeats  Action  for  Caub- 
ING  Death. — A  passenger  on  an  excursion  train,  who  seats  himself 
on  the  rear  end  of  the  box  of  an  open  car,  the  end  board  not  exceed- 
ing two  and  one-half  inches  in  thickness,  with  his  feet  elevated  by 
being  placed  on  the  seat  directly  in  front  of  him,  and  with  no  pos- 
sible opportunity  of  protecting  himself  in  case  of  a  sudden  jolt  of  ihe 
car,  when  he  might  have  found  a  safe  seat  in  an  adjoining  car  or 
stood  up  in  the  car  in  question,  is  guilty  of  contributory  negligence 
as  a  matter  of  law ;  and,  in  an  action  for  his  death,  caused  by  falling 
from  his  seat  while  the  train  was  in  motion,  it  is  errof  to  submit  the 
question  of  contributory  negligence  to  the  jury. 

&  CoRONER*s  Inquest— Evidence  of  Deceased  Wmncsa— The  testi- 
mony of  a  witness,  since  deceased,  given  at  the  coroner's  inquest^  is 
not  admissible  in  favor  of  defendant  on  the  trial  for  the  alleged  neg- 
ligent killing,  unless  it  appears  that  plaintiff  had  an  opportunity  to 
cross-examine  the  witness ;  and  a  recital  in  the  offer  of  evidence  t^t 
the  respectiye  counsel  in  this  case  were  present  at  the  inquest  is  not 
sufficient  to  prove  that  plaintiff  had  such  opportunity,  in  the  absence 
of  a  showing  in  whose  behalf,  in  what  capacity,  or  for  what  purpose 
the  respective  counsel  were  present 

Appeal  fr(yin  District  Court  of  Lake  Cotmty. 

Mr.  J.  E.  Havens  and  Messrs.  "Wolcott  &  Vaile,  for  ap- 
pellant. 

Mr.  S.  J.  Hanwa,  Mr.  Owen  Peentiss  and  Mr.  H.  B. 
Johnson,  for  appellee. 

RicHMoisT),  0.  This  action  was  brought  by  appellee, 
plaintiff  below,  to  recover  damages  for  the  death  of  Joha 
Crilly,  her  husband,  while  a  passenger  upon  the  train  ran 
and  operated  by  the  appellant  as  receiver  of  the  Denver  & 
Rio  Grande  Railway  Company.  The  defendant,  among 
other  things,  pleaded  circumstantially  that  the  death  of 
Crilly  was  caused  by  his  own  contributory  negligence. 

The  undisputed  facts  appear  to  be  that  the  decedent, 
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Crilly,  was  one  of  a  large  number  of  persons  who  attended 
a  picnic  at  or  near  Mitchell's  station  on  the  Eed  Cliff  branch 
of  the  Denver  &  Bio  Grande  Bail  way.  That  on  the  day  of 
the  accident  they  left  Leadville  in  the  morning  and  rode 
safely  to  the  grounds,  and  spent  the  day  there  in  the  nsual 
manner.  That  three  trains  were  run  to  and  from  the  picnic 
grounds  on  that  day.  That  Crilly  and  his  friends,  some  of 
whom  were  witnesses  in  the  case,  waited  until  the  last  train 
was  about  to  start  for  Leadville ;  that  the  train  consisted  of 
passenger  coaches  and  open  cars.  That  the  car  which  Crilly 
and  his  friends  entered  to  return  to  Leadville  was  an  ordinary 
coal-car  with  a  1i)ox  about  three  feet  deep,  with  seats  across 
it  on  the  inside,  placed  about  eighteen  inches  from  the  top. 
That  there  were  seats  across  each  end  of  the  car,  the  box 
of  the  car  forming  a  back  to  these  end  seats.  That  upon 
entering  the  car  Crilly  seated  himself  upon  the  rear  end  of 
the  box,  and  placed  his  feet  upon  the  seat.  The  board  or 
railing  upon  which  he  sat  was  about  two  and  one-half  inches 
thick.  In  this  manner  Crilly  rode  some  twelve  or  fifteen 
miles  over  a  mountainous  country.  That  at  a  point  be- 
tween Malta  and  Leadville,  and  while  running  on  an  up 
grade,  Crilly  fell  from  the  car  and  was  killed. 

The  testimony  of  Patrick  Cleary  is  that  the  car  which 
Crilly  and  he  entered  to  return  to  Leadville  was  crowded ; 
that,  failing  to  find  a  seat,  Crilly  sat  on  the  back  railing  of 
the  car,  with  his  feet  between  two  men  who  sat  on  the 
rear  seat.    Cleary  himself  was  standing  up. 

The  testimony  of  James  Jolly  was  to  the  effect  that  the 
train  left  the  grounds  about  seven  or  eight  in  the  evening, 
when  it  was  still  light.  That  he  climbed  on -the  car  after 
it  was  full.  That  Crilly  got  on  after  him,  and  sat  next  to 
him ;  that  they  were  in  their  seats  about  a  quarter  of  an 
hour  before  the  train  started.  That  Crilly  had  drunk  a  few 
beers  during  the  day.  Just  after  coming  around  the  curve 
going  up  grade,  there  was  a  jar.  That  the  jar  was  caused 
by  the  quickening  of  the  speed.  That  he  heard  shouting 
and  learned  that  Crilly  had  fallen.    He  said  he  could  stand 
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on  the  seat,  but  could  not  stand  on  the  floor  except  by 
crushing  his  way  in  so  that  it  would  be  uncomfortable. 

"  Question.  Then  you  could  have  stood  up  there?  An- 
swer. By  crushing  in.  Q.  By  a  little  inconvenience? 
A.  Yes,  sir.  Q.  Instead  of  sitting  on  the  end  of  the  car? 
A.  Yes,  sir.  Q.  If  you  could  have  done  that,  Mr.  Crilly 
could  have  done  that  also,  couldn't  he?    A.  Yes,  sir." 

Peter  Jolly  testifies  that  he  stood  up  in  the  car,  and  that 
there  was  room  for  more  to  stand ;  that  the  train  was  run- 
ning about  ten  or  twelve  miles  an  hour. 

Joseph  Burns  testified  that  at  the  time  of  the  accident 
the  train  was  running  smoothly.  He  did  not  notice  any 
jolt  or  jar.  The  testimony  also  shows  that  the  car  next  to 
the  one  in  which  deceased  rode  was  not  crowded. 

The  cause  was  tried  upon  the  theory  that  the  question  of 
contributory  negligence  is  necessarily  one  of  fact  for  the 
jury.  In  this,  we  think,  there  was  error.  The  testimony 
clearly  shows  that  the  deceased  was  in  a  place  of  known 
danger ;  that  he  put  himself  in  this  place  of  danger  volun- 
tarily, and,  it  may  be  said,  recklessly.  It  is  beyond  all 
contradiction  that  the  occupancy  of  the  place  of  danger 
caused  or  contributed  to  his  death.  If  he  had  been  stand- 
ing up  or  seated  inside  the  box,  or  if  he  had,  within  the 
time  after  entering  the  car  and  ascertaining  its  crowded 
condition,  and  before  the  starting  of  the  train,  sought  a 
position  in  the  next  or  adjoining  car,  the  lamentable  acci- 
dent would  probable  not  have  resulted.  It  is  admitted  by 
the  testimony  and  by  the  strongest  witnesses,  and,  it  might 
be  said,  by  the  most  willing  witnesses,  on  the  part  of  the 
plaintiff,  that  by  a  little  inconvenience  to  himself  he  could 
have  stood  up  in  the  car  as  others  did,  and  thus  avoided  the 
accident.  There  was  room  for  him  if  there  were  room  for 
others,  and  he  should  have  taken  a  place  of  safety.  He  was 
not  an  infant  nor  non  compos.  The  liability  of  the  com- 
pany was  conditioned  upon  the  exercise  of  reasonable  and 
proper  care  and  caution  on  his  part.  Without  the  latter 
the  former  could  not  arise.  He  took  upon  himself  the  right 
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and  privilege  of  riding  on  the  rear  end  of  a  box-car,  seating 
himself  upon  a  board  not  exceeding  in  thickness  two  and 
one-half  inches,  with  his  feet  elevated  by  being  placed  upon 
the  seat  directly  in  front  of  him,  and  with  no  possible  op- 
portunity of  protecting  himself  in  case  of  a  sudden  jolt  or 
jar  of  the  car ;  and  we  cannot  escape  the  conclusion  that 
his  death  was  due  to  his  own  folly  and  recklessness.  He 
himself  was  the  author  of  his  own  misfortune.  This  is 
shown  with  as  near  an  approach  of  demonstration  as  any- 
thing short  of  mathematics  will  permit.  It  is  a  well-known 
principle  of  law  that  where  a  man  negligently  and  without 
excuse  places  himself  in  a  place  of  known  danger,  and 
thereby  suffers  an  injury  at  the  hands  of  another,  either 
wholly  or  partially  by  means  of  his  own  act,  he  cannot 
recover  damages  for  the  injury  sustained.  The  contrib- 
utory negligence  which  prevents  recovery  for  an  injury, 
however,  must  be  such  as  co-operates  in  causing  the  injury, 
and  without  which  the  injury  would  not  have  happened. 
The  true  test  is,  Did  the  plaintiff's  negligence  directly  con- 
tribute to  the  production  of  the  injury  complained  of?  If 
it  did,  there  can  be  no  recovery ;  if  it  did  not,  it  is  not  to  be 
considered. 

"  The  question  of  negligence  is  ordinarily  a  question  of 
fact^  and  ought  to  be  submitted,  under  proper  instructions, 
to  the  determination  of  a  jury.  Where  the  facts  are  dis- 
puted, where  there  is  any  reasonable  doubt  as  to  the  infer- 
ence to  be  drawn  from  them,  or  when  the  measure  of  duty 
is  ordinary  and  reasonable  care,  and  the  degree  varies  ac- 
cording to  the  circumstances,  the  question  cannot,  in  the 
nature  of  the  case,  be  considered  by  the  court ;  it  must  be 
submitted  to  the  jury.  But  where  the  facts  and  inferences 
therefrom  are  undisputed,  where  the  precise  measure  of 
duty  is  determinate, —  the  same  under  all  circumstances, — 
where  a  rule  of  duty  in  a  given  exigency  may  be  certified 
and  accurately  defined,  the  question  is  for  the  court,  and 
not  for  the  jury."  Dewald  v.  Railroad  Co,  (Kan.),  24  Pac, 
Rep.  1101 ;  Rail/road  Co,  v,  Grein^^  28  Amer.  &  Eng.  R. 
Cas.  397;  Lord  v.  Refinmg^  Co.,  12  Colo.  390. 
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• 
The  case  of  BaUroad  Co.  v.  Hoosey^  99  Pa.  St.  492,  is 

one  somewhat  similar  to  the  case  at  bar.  There  a  passen- 
ger in  an  excursion  car  was  unable  to  find  a  seat,  owing  to 
the  crowded  condition  of  the  cars.  Although  there  was 
standing  room  inside,  he  stepped  outside  of  the  car  while 
the  train  was  in  rapid  motion,  and  placed  himself  on  or 
near  the  edge  of  the  platform,  with  his  back  against  the 
window,  holding  on  by  an  iron  rail  fixed  to  the  car.  In 
this  position  he  rode  for  some  minutes,  when  a  jolt  oc- 
curred, which  threw  him  to  the  ground,  and  inflicted  an 
injury  upon  him.  Suit  having  been  brought  by  him  against 
the  railroad  company  to  recover  damages  for  the  injury 
done  him,  held,  that  he  had  been  guilty  of  such  negligence 
as  to  preclude  his  right  of  recovery,  and  that  the  court 
should  have  so  instructed  the  jury. 

In  Hogan  v.  Railway  Co,y  15  Amer.  &  Eng.  E.  Cas.  439, 
it  was  held  that  "  when  the  facts  found  lead  irresistibly  to 
the  conclusion  of  negligence  or  the  absence  of  it,  the  infer- 
ence of  negligence  or  the  absence  of  it  is  purely  a  conclu- 
sion of  law ;  but  where  the  facts  found  may  leave  the 
inference  of  negligence  or  no  negligence  in  doubt,  the  qu^- 
tion  of  negligence  is  for  the  jury,  because  other  facts  not 
found  are  necessarily  to  be  considered  and  determined  be- 
fore the  inference  can  properly  be  drawn." 

Measuring  the  testimony  of  plaintifTs  witnesses  as  above 
stated  by  the  rule  here  announced,  the  court  upon  the  trial 
might  properly  have  granted  defendant's  motion  for  a  non- 
suit ;  and,  as  the  testimony  of  the  defendant's  witnesses  did 
not  improve  the  plaintiff's  case,  the  verdict  and  judgment 
cannot  be  sustained.     Horn  v.  HeiUer,  15  Colo.  316. 

There  is  not  in  the  complaint  an  averment  that  in  thus 
providing  the  box-car  for  the  accommodation  of  the  excur- 
sionists the  company  was  negligent  or  careless.  Volun- 
tarily, as  one  of  those  who  on  that  day  was  engaged  in  the 
pursuit  of  pleasure,  the  deceased  entered  this  crowded  car, 
and  assumed  a  dangerous  position,  notwithstanding  the  fact 
that  the  adjoining  car  had  ample  room  in  which  he  could 
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have  foand  convenience,  comfort  and  safety,  and  seated 
himself  on  the  rear  end  of  the  car,  and  in  a  position  which 
any  man  of  ordinary  pradence  ought  to  know  was  unsafe  — 
ought  to  know  that  in  case  of  the  slightest  accident  or  jolt 
he  was  liable  to  fall.  No  prudent  man  of  ordinary  intelli- 
gence, sober,  in  full  possession  of  his  faculties,  with  a  due 
regard  for  his  life,  possessing  some  knowledge  of  journey- 
ing by  railroad,  and  the  liability  to  accident  on  occasions 
similar  to  the  one  in  which  deceased  lost  his  life,  could  fail 
to  conclude  that  a  more  perilous  situation  could  not  have 
been  assumed  by  any  one  than  that  taken  by  Crilly. 

The  defendant  offered  in  evidence  what  was  conceded  to 
be  the  testimony  given  by  George  H.  Andrus  before  the 
coroner's  jury  at  an  inquest  held  on  the  body  of  John  Crilly 
when  "  the  respective  counsel  in  this  case  were  present." 
It  was  conceded,  also,  that  the  witness  Andrus  was  exam- 
ined and  cross-examined  and  that  he  had  since  died ;  but  it 
was  not  conceded  nor  proved  in  whose  behalf,  in  what  ca- 
pacity, nor  for  what  purpose  the  respective  counsel  were 
present  at  the  coroner's  inquest.  Hence  we  cannot  say 
that  plaintiff  had  had  an  opportunity  to  cross-examine  the 
deceased  witness ;  and  for  this  reason,  if  for  no  other,  the 
court  did  not  err  in  rejecting  the  testimony.  1  Greenl.  Ev., 
§  168  et  seq.;  1  Whart.  Ev.,  §  177  et  &eq.  We  think  the  judg- 
ment should  be  reversed. 

BissxLL  and  Ebed,  OC,  concur. 

PsB  CuBiAM.    For  the  reasons  stated  in  the  foregoing 

opinion  the  judgment  is  reversed. 

Beversed. 


Mitchell  t.  Bebd  xt  ai*. 


1.  Rbvebsal  07  Judgment  Unsupported  by  Tmc  EvmENCE.^  A  judg- 
ment bat  slightly  supported  by  the  evidencei  and  manifestly  against 
the  weight  thereof,  cannot  be  permitted  to  stand. 
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2.  Evidence  —  Admission  of  Liability  Under  Erroneous  Inforxa- 
TION. —  Where,  in  an  action  for  the  value  of  two  transits,  it  appears 
that  defendant  bought  out  a  firm  to  whom  plaintiffs  had  delivered 
two  transits  for  sale,  and  that  just  after  the  sale  defendant,  acting 
on  information  afforded  him  by  one  of  the  clerks  of  the  firm,  wrote 
plaintiffs  that  he  had  the  transits,  but  afterwards  discovered  that  one 
of  the  transits  belonged  to  another,  to  whom  he  surrendered  it,  and 
so  told  plaintiffs,  this  evidence,  the  same  being  neither  satisfactorily 
contradicted  nor  explained,  is  insufficient  to  support  a  judgment 
for  plaintiffs  for  the  value  of  that  transit 

Appeal  from  Superior  Court  of  Denver. 

Mr.  Clarence  A.  Lorr,  for  appellant 

Mr.  8.  L.  Carpenter,  for  appellees. 

BissELL,  C.  This  action  was  originally  commenced  before 
a  justice  to  recover  the  value  of  two  Gurley  mountain  solar 
transits  from  the  appellant,  Mitchell.  It  was  claimed  that 
they  came  into  his  possession  at  the  time  he  bought  the 
stock  of  Alger  &  Co.,  to  whom  they  had  been  antecedently 
delivered  for  sale  by  Eeed  Bros.  It  has  been  assigned  as 
ground  for  reversal  that  the  judgment  of  the  superior  court 
rendered  upon  the  appeal  to  it  is  manifestly  against  the 
weight  of  evidence.  This  contention  appears  to  be  well 
based  and  properly  laid.  About  cwtain  of  the  facts  essen- 
tial to  the  plaintiffs'  recovery  there  is  no  dispute.  The  Reed 
Bros,  owned  two  transits,  which  were  sent  to  Alger  &  Co. 
for  the  purposes  of  sale.  Subsequently  the  appellant,  Mitch- 
ell, became  the  purchaser  of  Alger  &  Co.'s  stock  upon  a 
lumped  sale,  without  any  inventory.  The  principal  ques- 
tion in  the  court  below,  as  well  as  in  this,  is.  Did  Mitchell 
receive  the  two  transits  belonging  to  Eeed  Bros,  at  the 
time  of  the  purchase  from  Alger  &  Co.,  and  was  he  obli- 
gated to  account  to  them  for  the  value  ?  Originally,  as  is 
evident,  he  was  no  party  to  the  transaction.  He  had  en- 
tered into  no  contract  with  Reed  Bros.,  and  incurred  no 
liability  with  reference  to  the  transits,  either  by  virtue  of 
an  original  stipulation  with  the  bailors,  nor  by  reason  of 
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anything  that  occurred  as  between  him  and  Alger  &  Co. 
at  ^he  time  of  his  purchase.  Under  these  circumstances, 
his  obligations  to  Beed  Bros,  were  exceedingly  slight,  and 
whatever  he  may  have  written,  done  or  said  with  reference 
to  those  two  transits  is  to  be  construed  in  the  light  of  these 
existing  relations.  The  only  evidence  which  was  produced 
by  Beed  Bros,  in  support  of  their  claim  to  recover  the  value 
was  sundry  letters  which  were  written  by  Mitchell  to  them 
concerning  the  instruments  within  a  very  few  days  subse- 
quent to  his  purchase.  Mitchell  seems  very  early  to  have 
discovered  that  his  vendors,  Alger  &  Co.,  had  in  their  pos- 
session at  the  time  of  the  sale  to  him  sundry  instruments, 
left  with  them  for  repairs  or  sale  by  various  persons  who 
claimed  to  own  them.  He  seems  to  have  attempted  by  in- 
quiry to  ascertain  the  facts  concerning  the  ownership  of  all 
such  instruments,  and  to  have  attempted  their  return  to 
the  parties  who  had  the  title.  In  pursuance  of  these  plans 
he  wrote  the  letters  which  were  offered  in  evidence,  which, 
in  terms,  conceded  his  possession  of  two  instruments  be- 
longing to  the  plaintiflfs,  offered  to  dispose  of  them,  and 
account  for  the  proceeds.  One  of  them  was  so  sold  by  him, 
and  the  price  remitted.  As  to  the  other,  he  contends  that 
the  letters  were  written  under  a  mistake,  and  without 
full  knowledge  concerning  the  fact  of  the  ownership  of 
the  instruments.  His  explanation  upon  this  subject  is 
fall,  and  apparently  satisfactory.  The  court  below,  how- 
ever, seems  to  have  proceeded  upon  the  theory  that,  as 
the  letters  were  written  by  Mitchell,  and  conceded  his 
possession,  he  was  as  much  bound  by  them  as  though 
he  had  been  a  party  to  the  original  contract,  and  there- 
fore in  a  fashion  he  was  estopped  to  deny  the  conclu- 
siveness of  their  admission.  No  such  effect  should  be 
given  to  those  letters.  The  case  demonstrated  that  the 
letters  were  written  almost  immediately  upon  the  sale  in 
June,  1884;  that  they  were  written  without  any  absolute 
knowledge  on  the  part  of  Mitchell  with  reference  to  the 
instruments,  but  were  based  upon  information  given  to  him 
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by  an  employee  of  Alger  &  Co.,  and  in  the  execntion  of  an 
attempt  upon  his  part  to  deliver  the  instruments  to  the 
persons  to  whom  they  belonged.  Within  a  very  short 
thne  of  the  writing  of  the  letters,  the  actual  owners  of  one 
of  the  instruments,  the  Denver  &  Rio  Grande  Railroad 
Company,  made  claim  upon  him,  and  established  their 
title,  and  he  surrendered  the  instrument,  which  he  had 
supposed  belonged  to  Reed  Bros.  This  undoubtedly  he  had 
a  right  to  do,  and  the  only  question  is,  Was  it  the  instru- 
ment belonging  to  the  Reeds?  It  satisfactorily  appears 
from  the  evidence  that  it  was  not  their  property.  At  the 
time  of  the  sale  and  purchase  referred  to,  it  is  shown  that 
there  were  but  three  instruments  in  the  stock  purchased 
which  would  be  included  within  the  designation  of  moun- 
tain solar  transits.  One  of  them  was  a  Buffenberger, 
which  was  subsequently  delivered  to  one  Martin;  one  was 
a  light  mountain  Gurley,  which  was  sold  for  the  Reeds, 
who  received  the  proceeds  of  the  sale ;  and  the  other  was 
a  Ourley,  which  belonged  to  the  Denver  &  Rjo  Orande 
Railroad  Company.  This  accounts  for  all  of  the  solar 
transits  belonging  to  third  persons  which  came  into  posses- 
sion of  Mitchell  by  virtue  of  his  purchase  from  Alger  &  Co. 
It  is  thus  evident  that  his  letters  were  the  result  of  a  mis- 
take, and  that  he  should  not  be  held  to  the  same  strict 
responsibility  for  their  contents  as  would  be  the  rule  had 
they  been  written  by  the  persons  with  whom  the  original 
contract  had  been  made.  These  conclusions  are  very 
largely  supported  by  the  course  and  conduct  of  the  plaint- 
iffs in  the  general  history  of  the  transaction.  One  of  them 
made  a  personal  claim  upon  Mitchell  very  shortly  after 
the  letters  had  been  written,  and  very  directly  after  they 
had  been  advised  of  the  error  into  which  he  had  fallen. 
Mr.  Mitchell  at  the  time  explained  the  situation  and  cir- 
cumstances of  the  transaction,  showed  the  reason  for  his 
mistake,  and  the  basis  for  his  then  and  present  contention. 
In  all  these  things  apparently  the  plaintiffs  acquiesced,  for 
they  took  no  steps  for  the  recovery  of  the  instrument  for 
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nearly  three  years,  and  not  until  after  a  controversy  be- 
tween the  appellant,  Mitchell,  and  one  of  the  principal  wit- 
nesses for  the  appellees.  These  facts  and  circumstances 
tend  very  strongly  to  support  the  appellant's  position. 

Upon  the  whole  record,  it  is  the  opinion  of  this  court 
that  the  judgment  was  manifestly  against  the  evidence,  and 
is  without  support  from  testimony  which  is  not  satisfacto- 
rily contradicted  and  explained.  Under  these  circumstances, 
however  much  this  court  may  regret  the  necessity  for  a  re- 
versal, and  whatever  may  be  the  pressure  of  the  general 
rule  restricting  interference  with  judgments  upon  this 
ground,  it  is  obvious  that,  in  obedience  to  its  convictions, 
the  case  must  be  reversed.  The  case  should  be  reversed, 
and  remanded  for  further  proceedings. 

Richmond  and  Beed,  CC,  concur. 

Pes  Cttkiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings. 


WiLLIAHB  V.  HaOEEB. 


L  FOBMSB  BBOOVERY   Ck>NCLUSIVE  EVIDENCE   IN    EJECTMENT.— In  an 

action  of  ejectment  brought  by  the  plaintiff  for  the  recoveiy  of  a 
strip  of  ground,  which  had  been  the  subject-matter  of  a  previous 
litigation  between  the  same  parties  in  the  same  court,  and  in  which 
Boit  the  present  plaintiff,  on  the  issue  of  title  in  fee  tendered  by  him, 
recovered  judgment  against  the  present  defendant,  which  has  never 
been  set  aside  or  reversed,  the  record  of  such  judgment  is  competent 
evidence  in  the  plaintifiTs  favor,  and  conclusive  of  the  rights  of  the 
parties. 
2.  Estoppel— Identfty  ot  Pabtibb  and  Issues.— A  recovery  in  one 
suit  upon  issue  joined  on  a  matter  of  title  is  conclusive  upon  the 
subject-matter  of  such  tide  in  any  suit  between  the  same  parties  or 
tiieir  priviea  The  only  inquiry  is  as  to  the  identity  of  the  par- 
ties and  the  issues ;  and  when  it  is  apparent  from  the  record  of  the 
farmer  suit  that  they  are  the  same,  the  judgment  is  conclusive  evi- 
dence in  any  subsequent  Utigation  over  the  subject-matter  of  con- 
troversy. 
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Appeal  from  tJve  District  Court  of  Boulder  County, 
Mr.  O.  F.  A.  Gbeenb,  for  appellant. 

BissELL,  0.  In  September,  1886,  Benjamin  M.  Williams 
brought  this  action  against  Rudolph  H.  Hacker,  to  recover 
a  strip  of  ground  on  the  east  side  of  lot  9  in  block  147  in 
the  town  of  Boulder.  This  block  was  bounded  on  the  north 
by  Hill  street,  and  on  the  west  by  Fourteenth  street.  The 
strip  was  about  seven  feet  wide,  and  ran  the  length  of  the 
north  half  of  lot  5,  as  the  town  was  originally  platted. 
The  defendant  claimed  that  it  was  a  portion  of  lot  4.  The 
strip  adjoined  lot  4  on  the  west  and  lot  5  on  the  east,  and 
was  a  part  of  one  or  the  other,  according  to  the  determina- 
tion of  the  lines  or  boundaries  of  the  two  lots.  The  town 
was  laid  out  in  the  early  days  of  the  history  of  Colorado^ 
and  the  monuments  by  which  the  exact  location  of  the  va- 
rious lots  and  blocks  might  be  determined  had  disappeared, 
and  at  the  date  of  the  trial  could  neither  be  found  nor 
located.  Keither  side  was  able  to  introduce  proof  which 
would  establish  with,  certainty  the  boundaries  or  lines  of 
either  of  the  lots  according  to  the  original  survey,  and 
which  would  exactly  determine  the  locus  of  the  strip  which 
both  claimed.  Testimony  was  offered  by  both  parties  upon 
the  subject,  but  it  is  unnecessary  to  decide  what  the  facts 
may  be  in  order  to  reach  a  satisfactory  conclusion.  The 
application  of  a  well-established  principle  to  the  ascertained 
facts  of  this  controversy  will  settle  the  rights  of  the  par- 
ties. 

During  the  progress  of  the  trial,  and  at  a  proper  time  to 
maintain  the  issue  on  his  part,  the  defendant  offered  in  evi- 
dence the  record  in  a  case  previously  tried  in  that  court  be- 
tween  these  parties.  The  testimony  was  rejected,  and  upon 
this  ruling  error  is  assigned.  Whether  it  was  error  for  the 
court  to  refuse  to  admit  the  testimony  rests  solely  upon  the 
conclusion  which  may  be  reached  concerning  the  identity 
of  the  parties  to  the  two  actions,  and  concerning  the  sub- 
ject-matter of  the  issue  joined  in  the  other  suit.    In  the 


1891.]  WiLUAMS  V.  Hacker.  115 

accarate  and  forcible  langaage  of  Lord  EUenborough  in 
the  Outram  case,  it  is  the  law  that  a  recovery  in  any  one 
suit  upon  issue  joined  on  matters  of  title  is  conclusive  upon 
the  subject-matter  of  such  title.  According  to  that  learned 
authority,  it  was  of  little  concern  in  what  sort  of  a  suit 
the  issue  might  be  presented.  If  the  issue  was  tendered, 
accepted,  tried  and  determined,  the  adjudication  was  con- 
clusive. The  rule  was  based  on  the  broad  ground  of 
estoppel  Not  an  estoppel  proceeding  from  the  recovery, 
but  growing  out  of,  and  created  by,  the  matter  alleged  by 
the  party,  and  upon  which  the  recovery  proceeded.  The 
estoppel  was  the  legitimate  fruit  of  the  tree  which  the 
pleader  had  planted  and  c  iltivated.  The  only  inquiry  was 
as  to  the  identity  of  the  parties  and  the  issues.  Whenever 
it  was  apparent  from  the  record  that  they  were  one  and  the 
same,  the  record  afforded  conclusive  evidence  in  relation  to 
the  title  in  any  subsequent  litigation  over  the  original  sub- 
ject-matter of  controversy.  They  were  adjudged  con- 
cluded from  contending  to  the  contrary  because  the  fact 
had  been  once  distinctly  put  in  issue  and  solemnly  ad- 
judged. Oui/rwm  v.  Morewood^  3  East,  346 ;  Small  v.  Haa- 
hvM  et  al.y  26  Vt.  209 ;  JBurt  v.  Stemhwrgh^  4  Cowen,  559 ; 
DuncUe  v.  Wiles,  6  Barb.  529;  BwncMe  v.  Wiles,  11  N.  Y. 
420. 

In  nearly  all  the  cases  which  uphold  this  rule  the  former 
action  was  in  trespass,  and  much  learning  was  employed  to 
establish  either  the  universality  of  the  rule  or  its  right 
application  to  the  facts  of  the  particular  controversy. 
Whether  the  former  suit  and  judgment  were  pleaded  in  bar 
or  offered  as  evidence  of  title  the  result  was  the  same,  and 
it  was  competent  testimony  in  either  case.  They  were  all 
agreed  that  the  estoppel  arose,  and  furnished  conclusive 
evidence  of  title,  wherever  the  title  was  at  issue.  Of  course 
it  was  conceded  that  in  an  action  of  trespass  the  question 
of  possession,  or  rather  the  right  of  possession,  was  often 
the  only  baais  upon  which  the  right  of  action  rested,  and 
that  the  title,  therefore,  was  not  necessarily  concerned. 
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But  as  Lord  EUenborough  said,  this  fact  makes  no  differ- 
ence whatsoever  in  the  application  of  the  doctrine  to  cases 
in  which  the  title  was  involved.  He  held  broadly  that  the 
judgment  in  every  species  of  action  was  final  for  its  own 
proper  purpose  and  object,  and  that  every  species  of  judg- 
ment, from  one  in  an  action  of  trespass  to  one  upon  the 
right  of  property,  was  equally  conclusive  upon  its  own  sub- 
ject-matter by  way  of  bar  to  future  litigation  for  the  thing 
decided.  If  the  issue  in  the  suit  raised  the  question  of  title, 
and  the  fact  was  found  against  them,  this  finding  created 
an  estoppel  which  bound  the  parties  and  their  privies.  It 
remains,  then,  to  determine  whether  the  record  which  was 
offered  showed  that  the  issue  of  title  had  once  been  tried 
between  the  parties,  and  that  the  plaintiff,  therefore,  had 
the  right  to  tender  it  as  evidence,  or  as  conclusive  evidence 
upon  the  question.  The  record  of  the  former  action,  ac- 
cording to  the  offer  as  preserved,  contained  the  complaint, 
answer,  replication  and  the  judgment.  The  offer  as  made 
by  the  plaintiff  was  broad  enough  to  include  the  tender  of 
proof  of  the  identity  of  the  premises  in  controversy,  regard- 
less of  the  issue  raised  in  the  record  itself.  In  the  case  be- 
fore us  the  identity  of  the  premises  is  clearly  apparent 
from  the  papers  themselves.  That  suit  was  brought  by 
Williams,  the  plaintiff  in  this  action,  against  the  present 
defendant,  Hacker,  to  recover  the  damages  resulting  from 
the  forcible  removal  of  the  boundary  line  fence  previously 
erected  along  the  eastern  boundary,  which  was  thus  made 
a  new  eastern  boundary  for  lot  5.  Williams  set  up  in  his 
complaint  that  he  was  the  owner  in  fee  of  all  the  ground 
from  which  the  fence  had  been  removed,  and  of  that  upon 
which  it  had  again  been  placed ;  he  deraigned  his  title  from 
the  United  States  by  a  chain  of  mesne  conveyances  ending 
in  himself ;  he  averred  that  at  the  time  of  the  injury  com- 
plained of  the  premises  were  in  the  possession  of  one  SneU, 
who  was  his  yearly  tenant  in  its  occupation ;  after  setting 
out  the  method  of  the  removal,  the  digging  of  the  post- 
holes,  the  injury  to  the  freehold  and  the  waste  committed 
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thereby,  he  prays  damages.  The  defendant,  Hacker,  ac- 
cepted the  issue,  denied  Williams'  title,  but  admitted  the 
doing  of  the  acts  which  the  plaintiff  alleged  as  his  particu- 
lar injury.  Not  content  with  this,  the  defendant  tendered 
a  further  issue  of  a  title  in  himself  to  the  particular  strip  of 
ground  which  belonged  to  either  one  lot  or  the  other,  and 
therefore  either  to  Hacker  or  to  Williams,  as  the  title  might 
be  found  to  run.  The  replication  took  issue  upon  Hacker's 
title  thus  asserted.  Upon  these  issues  there  was  a  finding 
for  the  plaintiff,  Williams,  and  a  judgment  followed  in  his 
favor  which  stands  unreversed.  That  this  judgment  adju- 
dicated the  title  to  the  strip  of  ground  can  scarcely  be  dis- 
puted. The  boundaries  of  the  strip  are  given  by  metes 
and  bounds  in  the  complaint  in  the  original  suit,  and  these 
are  identical  and  concurrent  with  the  description  of  the 
same  ground  which  is  contained  in  the  complaint  in  the 
present  action.  Further  proof  of  the  identity  of  the  locus 
in  quo  in  the  one  suit  would  hardly  have  been  necessary, 
though  under  the  offer  it  might  have  been  made  had  it 
been  deemed  at  all  essential ;  but  the  identity  is  so  far  ap- 
parent to  the  court  from  the  inspection  of  the  two  records 
that  it  is  impossible  to  do  otherwise  than  hold  that  the  trial 
court  committed  error  in  the  refusal  of  these  proofs.  Had 
it  been  permitted  to  go  to  the  jury  with  such  proofs  as 
might  have  been  requisite  to  establish  the  absolute  identity 
of  the  lo<m8  m  quo^  it  would  have  been  conclusive  upon  the 
question  of  title.  That  the  plaintiff  had  the  right  to  use 
the  judgment  as  evidence  of  his  own  title  is  apparent  from 
the  authorities  heretofore  cited. 

It  is  wholly  unnecessary  in  this  opinion  to  further  refer 
to  the  elaborate  discussions  which  have  resulted  in  the  es- 
tablishment of  the  doctrine  that  estoppel  will  arise  even  in 
an  action  of  trespass,  provided  the  question  of  title  has 
therein  been  made  the  subject-matter  of  an  issue.  Trespass 
TV^ould  not  have  lain  in  favor  of  the  plaintiff  Williams  when 
he  brought  his  action  against  Hacker  to  recover  for  the 
damage  which  he  had  sustained  by  reason  of  the  removal 
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of  the  line  fence.  It  is  apparent  from  the  record  in  that 
case,  that  at  the  time  of  the  institution  of  the  suit  the  prop- 
erty was  in  the  possession  of  a  tenant  under  lease  for  a 
term.  Under  these  circumstances  the  rule  is  that  the  land- 
lord cannot  maintain  trespass  against  a  stranger  for  an  entry 
upon  the  property.  The  only  injury  for  which  the  landlord 
may  recover  against  a  stranger  is  an  injury  to  the  inherit- 
ance, and  his  action  must  be  an  action  of  waste,  or  an  ac- 
tion upon  the  case  for  the  injury  to  his  freehold.  Water- 
man on  Trespass,  vol.  2,  p.  392,  sec.  948 ;  Dcuvis  v.  Nashy  32 
Me.  411 ;  Sraith  v.  Pdt^  60  Barb.  612 ;  "Waterman,  sec,  950, 
note. 

It  is  thus  apparent  that  not  only  was  the  issue  of  title  in 
fact  made  as  between  the  parties,  but  also  that  this  issue 
was  indispensable  to  the  recovery.  It  should  therefore  not 
have  been  permitted  to  be  again  litigated  between  them, 
bat  the  judgment  should  have  gone  to  the  jury  as  conclu- 
sive evidence  of  the  plaintiJFs  title. 

For  the  errors  committed  by  the  court  with  respect  to 
this  matter,  the  judgi^ent  should  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  conformity  with  this 
opinion. 

EioHMOND  and  Eeed,  CC,  concur. 

Peb  Cubiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  reversed. 


Eobebt  E.  Lbs  Silveb  Mining  Co.  v.  Omaha  &  Gba^tt 

Smei«t.  &  Ebf.  Co. 

1.  MiNiNO  CONTBACT  —  Sai^b  OF  Obes  TO  Be  Mimed.— A  by-law  of  a 
mining  company  which  provides  that  the  duties  of  its  manager 
'*  shaU  be  to  take  charge  of  the  business  of  seUing  ores  mined  and 
to  look  after  the  development  of  the  mining  property,  and  to  attend 
to  aU  of  the  details  incident  to  the  business  of  the  company  at  its 
mines,"  delegates  to  the  manager  all  the  powers  and  duties  pertain- 
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ing  to  the  management  of  the  qompany^s  affairs  and  businees  at  the 
mines,  and  inTests  him  with  authority  to  make  a  valid  contract, 
binding  on  the  company,  for  the  sale  and  delivery  of  all  ores  that 
shall  be  extracted  from  the  mines  within  a  period  of  six  months 
from  the  date  thereof,  or  within  any  other  reasonable  time,  at  prices 
and  upon  terms  specified  therein.  A  lease  of  the  mines  by  the  com- 
pany to  a  tiiird  party,  subsequently  made,  but  prior  to  the  expiration 
of  the  six  months,  will  not  release  it  from  its  contract  obligation. 

2.  Validity  of  Contract  for  Orbs  to  Bb  Mined.—  A  proposition  in 
writing  made  to  a  mining  company  by  a  corporation  engaged  in  the 
purchase  and  treatment  of  ores*  the  same  being  the  result  of  prior 
negotiations  between  the  parties,  to  purchase  of  the  mining  com- 
pany all  the  ores  which  it  should  extract  from  its  mines  during  the 
succeeding  six  months,  at  prices  and  upon  terms  in  the  proposition 
named,  the  proposition  being  accepted  by  the  mining  company  and 
executed  on  the  part  of  both  corporations  by  t^eir  business  man- 
agers, constititutes  a  valid  contract,  although  informal  and  lacking 
the  usual  contract  terms  **  buy,"  "  sell,*'  **  pay  for,"  etc.  Nor  does 
tbe  fact  that  the  mining  company  is  not  obligated  to  mine  and 
furnish  any  given  quantity  of  ore  avoid  the  contract  for  want  of 
mutuality,  the  circumstances  under  which  it  was  executed  being 
considered,  and  the  contract  showing  upon  its  face  a  valid  consider- 
ation. 

3^  The  Realty  Not  Affected  by  Such  a  Contract.—  A  contract  for 
the  sale  and  delivery  of  ores  after  they  shall  be  mined  is  a  contract 
for  the  sale  of  chattel  property,  and  neither  incumbers  nor  affects  the 
realty. 

Appeal  from  District  Court  of  Lake  County. 

Appellant  (defendant  below)  was  a  corporation  engaged 
in  mining  and  producing  ores  in  the  years  1883-84  in  the 
county  of  Lake.  Appellee  was  a  corporation  engaged  in 
buying,  selling,  smelting  and  reducing  ores.  Appellant 
was  a  large  producer  of  ore,  and  had  been  prior  to  l)ecein- 
ber  1,  1883.  It  had  been  for  some  time  disposing  of  most, 
if  not  all,  of  its  ore  to  the  appellee  at  agreed  prices  for  the 
stiver  contained  in  the  ore,  deducting  therefrom  a  charge 
of  $18.50  per  ton  for  treatment.  At  the  date  mentioned 
one  E.  A.  Ouilbault  was  general  manager  of  appellant's 
mines,  and  Henry  Head  was  manager  of  the  business  of 
the  appellee  at  Leadville.  Appellee  being  desirous  of  ob- 
taining control  of  all  the  ore  produced  by  appellant,  and  it 
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being  desirous  of  reducing  the  price  for  the  redaction  and 
treatment  of  the  ores,  entered  into  negotiations,  resulting 
on  the  part  of  appellee  in.  the  following  offer  in  writing, 
which  was  accepted  and  signed  by  Guilbault  (manager)  for 
appellant : 

"  Leadville,  Colo.,  December  1, 1888.  Robert  E.  Lee  Sil- 
ver Mining  Co.,  Leadville,  Colo. —  Dear  Sir:  For  a  period 
of  six  months  from  date  we  offer  for  the  product  of  the 
Bobert  E.  Lee  mine  as  follows : 

"  Up  to  75  ounces  silver  per  ton,  will  pay  92  per  cent,  of 
New  York  quotations;  76  to  160  ounces  silver  per  ton,  93i 
per  cent,  of  New  York  quotations;  151  to  250  ounces  silver 
per  ton,  94  per  cent,  of  New  York  quotations;  251  ounces 
up,  silver  per  ton,  95  per  cent,  of  New  York  quotations. 
Deducting  seventeen  dollars  and  fifty  cents  ($17.50)  per 
ton  for  working  charges.  Price  of  silver  based  on  New 
York  quotations  on  day  of  settlement. 

"  Yours  truly,  Omaha  &  Grant  S.  &  R.  Co.    By  Hbnby 

Head. 
"  R  E.  Lbb  S.  M.  Co.    E.  A.  Guilbault,  Manager." 

After  the  signing  of  the  paper  of  December  1, 1883,  and 
until  about  the  15th  of  February,  1884,  both  parties  pro- 
ceeded under  the  terms  or  stipulations  contained  in  the 
paper ;  appellant  delivering  all  the  ore  produced  to  appel- 
lee, and  it  receiving  it.  At  about  the  last  date  appellant 
leased  its  mines  to  one  Fritz,  who  entered  into  possession, 
and  after  that  time  controlled  and  disposed  of  the  ores 
produced  from  appellant's  mines,  and  declined  or  refused 
to  deliver  them  to  appellee  under  the  contract,  and  sold  the 
ores  to  other  parties. 

A^ter  the  expiration  of  the  six  months  from  December 
1st  appellee  brought  this  suit  against  appellant  to  reoover 
damages  for  breach  of  the  alleged  agreement.  The  case 
was  tried  before  the  court  without  a  jury,  and  resulted  in 
a  judgment  in  favor  of  the  plaintiff  for  $8,262.  No  ques- 
tion in  regard  to  the  amount  of  damages  awarded  is 
raised.    A  stipulation  signed  by  the  counsel  of  the  respective 
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parties  was  filed  in  this  court,  containing  the  f oUowing : 
^' Which  amount  assessed  herein  is  hereby  agreed  to  be 
correct,  provided  the  supreme  court  shall  be  of  opinion  that 
no  error  in  any  other  respect  was  committed  by  this  court 
in  the  findings  and  rendition  of  judgment  against  the  de- 
fendant." 

Mr.  L.  S.  Dixon  and  Mr.  A.  S.  Weston,  for  appellant. 

Mr.  C.  0.  Paesons,  Mr.  D.  C.  Ltles,  and  Messrs.  Pattee- 
soH  &  Thomas,  for  appellee. 

Reed,  C.  The  counsel  of  appellant  in  his  able  argument 
relies  upon  two  general  propositions  for  the  reversal  of  the 
judgment.    They  are  stated  by  him  as  follows : 

"  I^irst  That  the  alleged  contract  sued  upon,  under  the 
construction  claimed  for  it  by  the  plaintiff,  was  not  within 
the  scope  of  the  powers  possessed  by  the  witness  Ouilbault, 
as  general  manager  of  the  defendant  company. 

^^  Second.  That  the  instrument  sued  upon  did  not  consti- 
tute a  contract  between  the  plaintiff  and  defendant  com- 
panies for  the  sale  and  delivery  to  the  plaintiff  of  all  or  of 
any  particular  portion  of  the  product  of  the  mine  of  the 
defendant  for  the  period  of  time  specified  in  it.  It  was 
not  an  agreement  for  the  sale  and  delivery  of  any  por- 
tion of  such  product,  but  was  merely  an  offer  or  mem- 
orandum fixing  the  price  for  such  portions  of  the  product 
as  the  defendant  might  see  fit  to  deliver  to  the  plaintiff 
during  the  period  of  time  limited.  To  this  latter  extent, 
but  no  further,  can  it  be  said  to  have  any  of  the  elements 
of  a  contract  for  sale  or  delivery  between  the  parties." 

In  discussing  the  first  proposition  it  becomes  necessary 
to  examine  that  portion  of  the  by-laws  of  the  defendant 
corporation  providing  for  the  appointment  and  defining  the 
duties  and  powers  of  a  general  manager  of  its  mines.  It  is 
as  follows : 

"  Art.  8.  There  shall  be  a  general  manager  of  the  com- 
pany's mines,  to  be  employed  by  the  president  or  board  of 


122    R  E.  Leb  S.  M.  Co.  t.  O.  &  G.  S.  ifc  R  Co.    [Jan.  T., 

directors,  whose  duties  shall  be  to  take  charge  of  the  basi- 
ness  of  selling  of  ores  mined,  and  to  look  after  the  develop- 
ment of  the  mining  property,  and  to  attend  to  all  of  the 
details  incident  to  the  business  of  the  company  at  its 
mines,  to  keep  an  accurate  account  of  the  receipts  and  dis- 
bursements of  the  company  at  the  mines,  and  to  furnish 
monthly  statements  of  tKe  same  to  the  secretary,"  —  which 
was  put  in  evidence  upon  the  trial.  Other  portions  of  the 
by-laws  pertaining  to  the  officers  of  the  corporation,  pro- 
viding for  their  election  or  appointment  and  defining  their 
duties  and  powers,  were  put  in  evidence,  but  are  not  neces- 
sarily involved  or  necessary  to  be  considered  in  the  deter- 
mination of  the  question. 

When  unrestricted  by  the  by-laws,  or  his  duties  undefined 
by  them,  a  general  manager  of  a  corporation  has  been  de- 
fined to  be  ^'  the  person  who  really  has  the  most  general 
control  over  the  affairs  of  a  corporation,  and  who  has  knowl- 
edge of  all  its  business  and  property,  and  who  can  act  in 
emergencies  on  his  own  responsibility ;  who  may  be  consid- 
ered the  principal  officer."  And.  Law  Diet.  And  such  is 
the  judicial  definition  given  in  Ma/nufacturing  Co.  «.  Law- 
son^  57  Wis.  404,  where  it  is  also  said :  *'  The  very  term  im- 
plies a  general  supervision  of  the  affairs  of  a  corporation  in 
all  departments."  To  the  same  point,  S^ngler  v.  Butter- 
fidd,  6  Colo.  856. 

In  the  absence  of  restrictions  or  controlling  usages  and 
customs  in  the  particular  class  of  corporations  in  which  he 
is  employed,  he  must  be  considered  the  principal  officer,  to 
whom  is  delegated  the  entire  control  and  management  of 
the  corporate  property,  as  far  as  operating  the  same  is 
concerned.  Such  must  of  necessity  be  the  construction  of 
his  powers  when  the  president  is  a  non-resident,  and  when 
the  president  is  present  his  duties  are  well  defined  by  law, 
and  do  not  necessarily  extend  to  the  practical  management 
of  the  property;  while  directors  commonly  act  at  intervals, 
when  called  together  as  a  body.  All  the  other  officers  of 
a  mining  corporation,  except  the  general  manager,  may  be. 
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and  frequently  are,  ignorant  of  the  business  of  mining ; 
hence  the  wisdom  and  necessity  of  delegating  to  some  ex- 
perienced and  skiUed  person  entire  control  of  the  property. 
Upon  his  ability  and  integrity,  to  a  great  extent,  depends 
the  failure  or  success  of  the  enterprise.  He  is,  as  far  as 
the  administration  of  affairs  is  concerned,  the  chief  officer, 
and  frequently  the  only  responsible  officer,  at  or  in  the  vi- 
cinity of  the  property,  capable  of  binding  the  corporation 
by  his  contracts.  In  the  absence  of  defined  powers,  the 
powers  incident  to  the  office  and  employment  would  em- 
brace that  of  employing  the  necessary  labor,  opening,  de- 
veloping and  protecting  the  mine,  the  purchasing  of  neces- 
sary machinery,  tools  and  supplies,  and  mining  and  selling 
the  ore,  with  power  to  bind  the  corporation  for  bills  neces- 
sarily contracted  in  the  prosecution  of  the  work.  It  also 
devolves  upon  him  to  provide,  either  from  the  products  of 
the  mine,  from  the  funds  of  the  corporation,  or  some  other 
source,  money  to  discharge  the  obligations  incurred  in  the 
prosecution  of  such  work.  These  would  be  his  duties  and 
powers,  and  within  the  scope  of  his  employment;  and  inci- 
dent to  the  office,  if  his  duties  and  powers  were  left  unde- 
fined by  the  corporation.  Other  parties,  in  dealing  with 
the  corporation,  have  a  right  to  assume,  and  act  upon  the 
presumption,  that  all  the  powers  pertaining  to  the  office 
generally  are  possessed  by  the  individual  in  question,  unless 
notified  of  restrictions  and  limitations. 

The  by-laws  of  a  corporation  are  not  necessarily  public 
and  known.  They  are  for  the  government  of  the  corpo- 
ration. The  learned  counsel  for  appellant  put  in  evidence 
some  portion  of  the  by-laws,  and  contends  in  argument 
that  the  public,  in  dealing  with  the  manager,  was  bound  by 
the  authority  conferred  by  the  corporation,  whether  made 
public  or  not.  The  by-law  of  the  corporation,  in  speaking 
of  the  manager,  says :  '^  Whose  duties  shall  be  to  take  charge 
of  the  business  of  selling  of  ores  mined,  and  to  look  after 
the  development  of  the  mining  property,  and  to  attend  to 
all  of  the  details  incident  to  the  business  of  the  company  at 
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its  mines/'  etc.  This  is  of  necessity  quite  general,  does  not 
and  could  not  contain  in  detail  and  enumerate  all  the  powers 
and  duties  incident  to  the  office,  but  the  latter  clause  is 
sufficiently  broad  and  definite  to  invest  him  with  all  the 
powers  incident  to  the  position,  while  it  is  fairly  inferable 
from  the  language  used  —  '^  at  its  mines "  —  that  it  was 
contemplated  and  understood  that  the  other  officers  were 
not  to  be  at  the  mines,  and  that  to  him  were  delegated  all 
the  powers  and  duties  necessary  for  the  conduct  of  the 
business  at  that  locality.  These  conclusions  are  intended 
to  apply  only  to  the  managers  of  mining  corporations  where, 
as  in  this  state,  the  usages,  successful  prosecution  of  mining 
enterprises,  and  the  pmtection  of  parties  dealing  with  such 
mining  corporations,  require  that  the  powers  and  duties  of 
the  general  manager  be  defined. 

The  learned  counsel  for  appellant  contends,  in  a  very 
able  and  ingenious  argument,  that  the  language,  ^^  whose 
duty  it  shall  be  to  take  charge  of  selling  ores  mined,"  in 
the  by-law,  can  only  be  construed  to  authorize  the  manager 
to  sell  ores  after  they  are  severed  and  have  become  chattel, 
and  are  on  hand  as  ores,  and  cannot  extend  to  the  sale  of 
ores  to  be  produced  for  future  delivery.  His  language  is : 
^*  The  question  presented  under  this  by-law  is  whether  au- 
thority to  take  charge  of  selling  ores  mined  gave  to  the 
general  manager  any  power  to  sell  or  dispose  of  ores  un- 
mined.  That  it  admits  of  none  but  a  negative  answer  seems 
obvious."  This  construction  of  the  power  and  the  word 
"  mined  "  we  think  too  narrow  and  restricted.  Nor  do  we 
think  the  contention  that  the  assumption  of  the  power  by 
the  manager  for  the  disposition  of  ore  not  yet  severed  from 
the  realty  was  an  exercise  of  the  power  to  incumber  or  dis- 
pose of  the  realty  of  the  corporation,  or  in  any  way  affect 
it,  is  tenable.  The  contract  was  for  the  disposition  of  all 
the  ore  produced  for  a  limited  time  after  it  became  chattel 
in  character, —  after  it  became  a  product  of  the  realty  by 
being  severed.  It  was  no  more  a  contract  affecting  the 
realty  than  would  have  been  the  sale  for  future  delivery  of 
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a  crop  of  growing  grain  before  maturity.  It  disposed  of 
no  real  property  of  the  corporation,  nor  in  any  way  charged 
or  incumbered  the  realty,  nor  was  there  a  contract  for  any 
specific  quantity  that  could  in  any  way  control  or  influence 
the  management  of  the  mine.  It  was  only  a  contract  on 
the  part  of  the  appellant  to  sell,  and  on  the  part  of  the  ap- 
pellee to  purchase,  at  fixed  prices,  all  the  ore  mined,  taken 
out,  etc.,  for  six  months,  after  the  ore  had  been  mined  in 
the  ordinary  course,  and  made  personal  property. 

The  fact  that  ore  before  being  mined  and  separated  is  a 
part  of  the  realty  in  no  way  affects  the  character  of  the  ore 
as  personalty  after  the  separation.  The  mining,  breaking 
and  separating  the  ore  from  the  mass  at  once  changes  its 
legal  character,  and  it  has  no  more  the  character  of  realty 
then  wheat  after  it  is  harvested  and  threshed.  Nov  has  the 
uncertainty  of  the  tenure  of  office  of  the  manager,  and  the 
fact  that  he  might  be  at  any  time  removed,  any  influence  in 
determining  the  legality  of  the  contract.  All  officers  of  a 
corporation  hold  office  for  a  limited  time,  fixed  in  some  in- 
stances ;  in  others,  determinable  at  the  will  of  the  corpora- 
tion ;  yet,  whUe  filling  the  office,  they  can  make  contracts 
legally  binding  upon  the  corporation  for  a  reasonable  time. 
It  appears  from  the  evidence  of  the  general  manager  that 
prior  to  the  agreement  in  question  the  parties  had  extensive 
dealings.  He  said :  "  The  Lee  mine  was  shipping  most  of 
their  ore  to  the  plaintiff  company.  I  presume  it  was  shipped 
there  for  four  years  and  more;  to  my  knowledge,  they 
shipped  there  continually  from  the  time  I  came  up  to  the 
15th  of  February,  1884.  I  came  to  Leadville  in  1883."  And 
the  reason  given  is  the  following:  "  We  were  treated  better 
with  the  Omaha  &  Grant  than  we  were  by  anybody  else." 
With  this  knowledge  and  experience  of  the  fairness  of  the 
dealings  of  the  appellee,  when  it  was  found  that  a  special 
contract  could  be  made  for  all  the  output  of  ore  for  six 
months,  with  the  further  benefit  to  the  company  of  $1  per 
ton  in  treatment,  it  was  a  duty  imposed  upon  the  manager 
by  virtue  of  his  office  to  make  a  contract.   Another  consid- 
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eration  that  might  have  greatly  influenced  the  company 
and  its  manager  was  the  fact,  as  shown  by  the  evidence, 
that  appellant  was  frequently  in  want  of  money  in  advance 
of  its  production  of  ore,  and  that  appellee  was  able  and 
willing  to  assist  it  by  advances.  It  appears  that,  at  the 
time  of  making  the  contract,  Pennock,  the  president,  in 
person,  and  as  a  consideration  for  its  acceptance,  obtained 
an  advance  of  $10,000,  pledging  the  future  product  of  the 
mine  for  its  payment,  and  its  manager  subsequently,  on  two 
or  more  occasions,  received  advances  of  from  $2,000  to  $5,000 
each. 

We  conclude  that  the  general  manager  of  appellant  had 
power  and  authority  to  bind  the  corporation  by  the  con- 
tract as  made.  It  is  true  that  the  declaration  and  state- 
ments of  an  officer  of  a  corporation  not  under  oath  of  his 
power  and  authority  are  not  competent  to  establish  them. 
But  when,  as  in  this  instance,  his  general  power  and  au- 
thority is  conferred  as  in  the  by-law,  his  own  testimony  in 
regard  to  his  powers  and  duties,  as  incidental  to  the  gen- 
eral power  conferred,  must  be  regarded  as  conclusive,  when 
called  as  a  witness  by  the  opposing  party,  and  his  testi- 
mony admitted  without  objection,  and  remaining^  uncontra- 
dicted by  other  officers  of  his  company.  He  said :  "  I  was 
manager  of  the  Bobert  E.  Lee,  and  am  still  manager,  but  I 
had  the  handling*  of  the  ore  up  to  the  15th  of  February, 
1884.  I  had  the  general  management  of  the  mine  on  De- 
cember 1,  1883;  also  charge  of  handling  and  disposing  of 
the  ore.  *  »  ♦  I  was  general  financial  agent  of  the 
corporation.  ♦  ♦  ♦  I  sold  and  disposed  of  all  the  ore 
that  was  mined  and  shipped  from  the  mine.  I  had  author- 
ity to  choose  the  reduction  works  to  which  I  would  ship 
and  to  dispose  of  it  in  any  way  that  my  judgment  dictated. 
I  was  placed  in  that  position  by  the  president  of  the  corpo- 
ration, Mr.  Pennock."  The  following  authorities  support 
our  view  of  the  power  of  the  manager  to  make  a  contract : 
Story,  Ag.,  §  93 ;  1  Pars.  Cont.  44 ;  Ang.  &  A.  Corp.,  §§  297, 
298 ;  Bates  v.  Iron  Co.j  7  Mete.  (Mass.)  224 ;  Smith  v.  Peoria 
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Co.,  59  111.  412;  Packed  Co.  v.  Parker,  id.  23;  Fay  v.  Noble, 
12  Cush.  16;  Green's  Brice's  Ultra  Vires,  426,  note;  Union, 
etc.  Min.  Co.  v.  Rocky  Mt.  Nat.  Bank,  1  Colo.  532,  2  Colo. 
248 ;  McKiema/n  v.  Lenzen,  56  CaJ.  61. 

There  is  another  view  of  this  case  which  should  not  pass 
unnoticed.  The  general  manager,  Guilbault,  held  that  of- 
fice at  the  time  of  the  trial,  and  had  also  been  elected  sec- 
retary of  the  corporation,  and  was  naturally  prompted  to 
shield  his  company  from  damages,  as  far  as  he  could  con- 
scientiously do  so.  His  reluctance  to  testify  fully  is  ap- 
parent. But  it  is  fairly  inferable  from  his  entire  evidence 
that  he  was  not  alone  responsible  for  the  contract.  It  ap- 
pears that  Mr.  Pen  nock,  the  president,  had  been  in  treaty 
with  Mr.  Eddy,  of  the  Smelting  Company,  in  Denver,  in 
regard  to  the  matter,  and  that  the  contract  was  the  result 
of  such  negotiations.  He  was  asked,  on  direct  examina- 
tion: 

"  Question.  About  the  1st  of  December,  1883,  did  you 
receive  any  communication  from  the  president  in  relation 
to  making  a  contr&ct  for  the  treatment  of  ore  or  selling  ore 
for  six  months?  Answer.  I  had  word  from  him  by  tele- 
graph, I  believe,  where  to  ship  the  ore ;  have  not  got  the 
telegram ;  I  looked  for  it,  but  could  not  find  it.  It  was  a 
direction  to  ship  the  ore  to  the  Omaha  &  Grant  smelter. 
He  stated  Eddy  &  James.  I  made  no  agreement  with  the 
Omaha  &  Grant  smelter  with  reference  to  the  treatment 
of  ore.  The  agreement  was  made  by  them.  They  sub- 
mitted the  proposition  to  me,  and  I  signed  it.  *  *  *  I 
had  no  other  purpose  in  signing  the  name  of  the  company 
than  to  formally  accept  their  proposition  in  writing.  I  in- 
tended to  ship  them  the  ore,  and  I  did  not  take  much  notice 
of  it.  I  signed  the  proposition  after  I  received  the  tele- 
gram from  Mr.  Pennock.  I  think  it  was  in  pursuance  of 
the  direction  I  received  from  Mr.  Pennock  that  I  signed 
this  proposition,  and  thought  I  was  carrying  out  his  direc- 
tions." 

He  further  said :  "  I  made  no  contract  to  ship  unproduced 
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ores  before  that  time.  At  the  time  I  received  the  telegram 
from  Mr.  Pennock  he  was  president  of  the  Lee  Company, 
and  was  on  his  way  from  Denver  to  Chicago.  I  have 
searched  for  that  dispatch  and  cannot  find  it.  I  don't  re- 
member, but  I  presume  that  dispatch  was  received  about 
the  time  the  proposition  was  presented.  I  have  searched 
for  it  among  my  papers  where  I  usually  keep  those  things, 
and  searched  last  night  again  diligently,  and  cannot  find  it 
As  near  as  I  can  remember,  the  telegram  stated  for  me  to 
ship  the  ore  to  Eddy  &  James,  or  words  to  that  effect. 
Ship  ail  ore  to  Eddy  &  James."  Again,  in  speaking  of  the 
contract  made :  "  That  proposition  was  signed  by  me  in  the 
ofiice  of  the  Omaha  &  Grant.  It  was  not  prepared  in  my 
presence.  I  presume  it  had  been  previously  prepared.  I 
think  I  went  there  to  make  a  settlement  upon  ores,  and 
they  got  to  talking  of  shipping  the  ore,  and  what  word  they 
had  got  from  Pennock  and  Mr.  Eddy.  The  talk  that  Mr. 
Eddy  and  Mr.  Pennock  had  had,  and  from  what  I  could 
learn,  Mr.  Eddy  had  written  to  Mr.  Head  to  make  the  con- 
tract. I  think  Mr.  Eddy  had  written  to  Mr.  Head.  I  think 
that  was  what  I  learned  there  from  the  conversation  with 
Mr.  Head  at  the  time.  Mr.  Head  represented  that  he  pre- 
pared this  contract  in  pursuance  of  instructions  from  Mr. 
Eddy.  I  cannot  make  out  anything  else.  He  showed  me 
the  contract,  and  I  signed  it.  I  presume  I  did  say  some- 
thing to  him  about  receiving  a  dispatch  from  Pennock. 
I  cannot  say  positively.  *  *  *  The  Eddy  &  James 
Company  is  the  same  thing  as  the  Omaha  &  Grant  Smelt- 
ing Company.  Mr.  Pennock's  telegram,  as  I  remember  it, 
simply  directed  me  to  ship  the  ore  to  the  Omaha  &  Grant 
smelter.  I  think  that  was  all  there  was  to  it.  I  don  t  re- 
member positively  receiving  any  letter  from  him  (Pennock) 
soon  after  that  explaining  his  telegram." 

Although  the  testimony  of  this  witness  is  evasive,  it  is 
fairly  inferable  from  it  that  the  contract  originated  with 
Messrs.  Pennock  and  Eddy  in  Denver,  and  the  execution  of 
it  was  pursuant  to  the  instructions  received  by  the  respect- 
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ive  managers.  Mr.  Head,  the  manager  of  appellee,  testi- 
fied: "About  the  27th  of  November  I  received  information 
from  onr  Denver  office  in  regard  to  this  contract.  In  pur- 
suance of  that  information,  I  submitted  this  proposition  to 
the  manager  of  the  Lee  Company.  The  conversation  I  had 
with  Mr.  Guilbault,  as  manager  of  the  Lee  Company,  was 
to  submit  to  him  that  proposition  in  writing,  and  I  asked 
him  at  the  time  if  he  had  been  —  if  he  had  any  word  from 
Mr.  Pennock,  and,  if  so,  if  he  was  ready  to  sign  the  con- 
tract ;  to  which  he  assented,  and  signed  it,  and  commenced 
delivering  the  ore  the  next  day.  At  the  time  this  proposi- 
tion was  submitted  the  subject  was  first  broached  by  Mr. 
Pennock,  of  the  Lee  Company.  It  was  first  broached  to 
me  by  Mr.  Eddy.  I  was  not  present  when  the  interview 
took  place  between  Pennock  and  Eddy,  and  I  know  noth- 
ing about  that,  except  by  the  communication  I  received  at 
the  time."    A  similar  contract  to  the  one  in  question  had 

• 

been  made  and  fulfilled  by  the  same  parties  previously. 
Mr.  Head  testified :  "  We  had  a  contract  during  the  preced- 
ing eight  or  nine  months.  They  were  not  bound  to  deliver 
^  the  entire  product  of  the  mine  to  us  until  some  time  in 
October,  when  we  made  a  contract  with  them  to  deliver  up 
until  the  1st  of  December.  It  is  usual  for  the  mine  owners 
and  the  smelter  owner  to  agree  as  to  the  price  of  smelting 
before  the  ore  is  delivered.  That  is  not  the  invariable  cus- 
tom, but  as  a  rule  it  is  done.  Very  frequently  shipmentn 
are  made ;  that  was  the  rule  between  our  company  and  the 
Lee  Company.  There  was  an  agreed  price,  made  always 
beforehand;  the  prices  varied  from  time  to  time  on  differ- 
ent contracts.  The  last  they  had  before  this  contract  was 
made  was  $18.50,  eight  per  cent,  off,"  etc. 

By  whom  these  contracts  were  made  on  the  part  of  ap- 
pellant does  not  appear,  but  it  is  fairly  presumable  that  they 
were  made  by  the  manager.  It  also  appears  that  the  con- 
tract in  question  was  not  materially  variant  from  those 
formerly  made,  except  as  to  the  length  of  time.    The  right 

to  pledge  or  sell  the  ore  three  weeks  in  advance  of  the  min- 
Voi*  16—9 
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ing  would  also  give  the  right  to  sell  for  six  months,  or  any 
other  reasonable  time.    In  each  instance  they  were  for 
ores  anbroken,  and  for  future  mining  and  delivery.    This 
contract  was  unquestioned  until  the  appellant  leased  its 
mines  and  rendered  itself  incapable  of  further  compliance. 
It  is  true  Guilbault  says  Fennock,  the  president,  repudiated 
the  contract,  but  this  was  not  until  after  the  suit  had  been 
commenced.     Guilbault's  further  examination  shows  that 
it  was  only  repudiated  to  him,  its  legality  never  having 
been  denied  to  appellee  to  his  knowledge,  and  the  extent 
of  the  repudiation,  even  to  him,  seems  to  have  been  as  fol- 
lows :  "  Question.  In  that  conversation  with  Mr.  Pennock, 
I  will  ask  you  if  Mr.  Pennock,  either  directly  or  indirectly, 
attempted  to  repudiate  that  contract  that  you  had  made. 
Answer.   Yes,  sir ;  not  in  the  presence  of  Mr.  Head,  not 
with  Mr.  Head,  I  don't  think.    I  mean  not  in  that  conver- 
sation Mr.  Pennock  and  I  had  at  the  smelter.    He  said  he 
would  go  and  see  Mr.  Eddy  and  see  if  he  could  not  cancel  the 
suit ;  have  it  arranged  so  that  he  could  cancel  the  suit.    I 
do  not  know  as  Mr.  Pennock  denied  the  liability  of  the 
company  in  that  conversation."    That  Guilbault's  testi- 
mony remained  uncontradicted  by  the  other  officers  of  his 
company,  and  that  he  retained  his  position  as  general  man- 
ager, and  was  promoted  to  the  secretaryship  of  the  corpo- 
ration, are  circumstances  to  be  considered  in  determining 
how  the  company  regarded  his  acts  in  making  the  contract. 
The  second  proposition  relied  upon,  and  ably  supported 
by  the  elaborate  argument  of  counsel,  is  ''  that  the  instru- 
ment sued  upon  did  not  constitute  a  contract  between  the 
plaintiff  and  defendant  companies,"  etc. ;  and  contends  that 
the  proposition  was  but  a  circular  letter,  amounting  to  no 
more  than  if  it  had  said :  "Our  charges  for  reduction,  and  the 
prices  we  will  pay  for  ores  from  the  Robert  E.  Lee  mine  for 
the  next  six  months,  will  be  thus  and  so.    We  invite  your  at- 
tention to  these,  and  solicit  the  continuation  of  your  patron- 
age."   The  record  shows  by  the  evidence,  uncontradicted, 
of  Guilbault  and  Head,  that  the  contract  was  the  result  of 
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negotiations  entered  into  by  Pennock  and  Eddy  in  Denver, 
and  executed  by  the  respective  managers  at  Leadville.   The 
proposition  is  directed  or  addressed  to  tlie  Eobert  E.  Lee 
Silver  Mining  Company,  Leadville,  Colo. ;  contains  a  specific 
offer  to  purchase  the  product  of  the  Bobert  E.  Lee  mine  for 
six  months  at  certain  stipulated  prices  per  ton.  paying  ninety- 
five  per  cent,  of  New  York  prices  for  the  silver  as  quoted  on 
the  day  of  settlement,  deducting  $17.50  per  ton  for  working 
charges,  signed  by  the  company  by  its  manager.  Head,    it 
is  certainly  definite  and  specific,  and  we  cannot  see  why  all 
that  was  necessary  to  constitute  a  valid  contract  was  not 
contained  in  it  when  it  was  accepted  by  the  mining  com- 
pany and  appellee  notified  of  its  acceptance.  True,  as  urged 
by  the  eminent  counsel,  the  proposition  did  not  say  we  will 
"  buy  "  and  "  pay  for,"  nor  did  the  acceptance  say -we  will 
'^  sell ; "  but  in  transactions  of  this  kind,  words  '^  we  offer  " 
must  be  deemed  an  equivalent  to  and  synonymous  with 
"  we  will  buy ; "  and  when  the  words  "  we  oflfer  for  "  are 
used,  they  must  be  also  held  to  include  a  promise  to  pay. 
Neither  in  the  acceptance  is  it  necessary  to  say, ''  I  sell ; " 
an  acceptance  of  the  offer  necessarily  embraces  the  propo- 
sition.    The  only  word  in  the  least  ambiguous  is  the  word 
^'  product,"  and  that  does  not  appear  to  have  been  mis- 
nnderstood  or  questioned  by  the  parties.    Up  to  the  time 
appellant  by  its  own  act  in  leasing  its  property  incapaci- 
tated itself  from  compliance  with  its  terms,  both  parties 
regarded  it  as  meaning  what  it  imports, —  the  entire  prod- 
uct, the  output,  all  the  ore  mined  and  marketable.    It  is 
insisted  that  the  contract  was  void  for  want  of  mutuality, 
and  that  as  appellee  was  not  obligated  to  mine  and  furnish 
any  given  amount  of  ore,  or  in  fact  any  ore,  the  contract 
was  void.    True,  there  was  no  contract  agreement  to  fur- 
nish any  ore,  but  the  business  of  appellant  was  mining  and 
producing  ore,  and  it  was  to  be  presumed  that  it  would 
mine  and  furnish  it  if  in  the  mine  and  accessible.  It  is  urged 
by  counsel  that  the  contract  was  void  —  Firsts  that  the  con- 
tract was  void  for  want  of  mutuality ;  second^  that  it  was 
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void  for  want  of  consideration.  We  have  already  fully  ex- 
amined the  first  and  cannot  adopt  the  contention.  In  re- 
gard to  the  second,  it  is  shown  by  the  contract  and  evidence 
that  there  was  the  actual  consideration  of  $1  per  ton  redac- 
tion in  the  cost  of  treatment  of  all  ore  to  be  taken  oat  for 
six  months,  and  a  cash  advance  of  $10,000  on  ores  to  be 
mined  and  delivered  in  the  future ;  either  of  which  was 
sufficient  consideration,  though  probably  neither  was  nec- 
essary. 

In  VioleU  v.  PaMofiy  5  Cranch,  150,  it  is  said :  "  To  con- 
stitute a  consideration,  it  is  not  absolutely  necessary  that  a 
benefit  should  accrue  to  the  person  making  the  promise.  ^ 

It  is  sufficient  that  something  valuable  flows  from  the  per-  j 
son  to  whom  it  is  made,  and  that  the  promise  is  the  indooe-  j 
ment  to  the  transaction."  See,  also,  Tovmsley  v.  SumraU) 
2  Pet.  182;  Hodden  v.  Dimdoky  31  How.  Pr.  196;  Oiwev. 
OangeTy  86  Wis.  369 ;  Barton  v.  McLean,  5  Hill,  256 ;  Thorn  { 
V.  Commienon^rSy  32  Beav.  490. 

An  almost  parallel  case  to  the  one  under  consideration 
in  many  respects  was  Riggins  v.  Railroad  Co.y  73  Mo.  598. 
growing  out  of  the  following  memorandum :  "  Kansas  City, 
Mo.,  November  6, 1872.  Lead  from  Baxter  to  St.  Louis  at 
22^  per  lOOi  All  lead  shipped  by  Chapman  &  Eiggins  to 
be  forwarded  by  M.  R,  F.  S.  &  G.  R.  E.  at  above  rates  from 
January  1,  1873,  to  January  1,  1874,  and  above  rates  goar- 
antied  for  same  time.  H.  J.  Haydbn,  G.  F.  A.,  Eigoiks  A 
Chapman,'*^ —  the  breach  alleged  being  that  the  railroad  com- 
pany refused  to  transport  large  quantities  of  lead  offered 
by  plaintiff  at  the  rates  mentioned  in  the  proposition.  The 
same  defenses  were  interposed  that  are  here  insisted  upon 
in  argument,  and  it  was  held  that,  although  Eiggins  & 
Ohapman  did  not  agree  to  ship  any  lead  or  definite  quan- 
tity, they  did  bind  themselves  to  ship  over  the  road  of  the 
company  any  lead  they  should  ship  to  St.  Louis,  and  that 
that  was  a  sufficient  consideration  for  the  company's  guar- 
anty of  rates.  It  was  also  urged  in  that,  as  in  this  case, 
the  instrument  was  not  a  contract  by  reason  of  its  uncer- 
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tainty  and  indefiniteness ;  was  only  an  insufBcient  memo- 
randam ;  and  the  court  properly  held :  '*  Where  parties 
make  and  sign  a  memorandum  of  agreement  with  the  un- 
derstanding that  a  formal  contract  embracing  the  same 
stipulations  is  thereafter  to  be  written  out  and  executed, 
if  they  afterwards  act  upon  the  memorandum,  it  will  be 
treated  as  a  valid  and  binding  contract,  though  never  writ- 
ten out  in  a  formal  manner."  See,  also,  Paige  v.  Woolen 
Co.,  27  Yt.  485 ;  Kinder  v.  Brink,  82  111.  376 ;  Thorn  v.  Com- 
misdoners,  supra;  Railroad  Co,  v.  Phillipson,  16  C.  B.  2. 
In  this  case  the  testimony  shows  that  it  was  not  intended 
as  a  memorandum  upon  which  a  contract  was  to  be  drawn, 
bat  a  contract  entire  and  complete  in  itself,  and  was  so 
understood  and  acted  upon  by  the  parties  to  it.  Ouilbault 
testified :  "  I  signed  the  name  of  the  corporation  for  which  I 
was  manager,  the  Kobert  E.  Lee  Mining  Company,  by  my- 
self as  manager.  I  presume  the  signature  to  that  was  an 
acceptance  of  it.  I  so  understood  it.  I  had  no  other  pur- 
pose in  signing  the  name  of  the  company  than  to  formally 
accept  the  proposition  in  writing."  He  also  testified :  "Im- 
mediately after  signing  this  contract,  the  price  changed  to 
117.50 ;  all  shipments  were  settled  on  the  basis  named  in  the 
contract.  *  ♦  *  I  think  they  did  receive  about  $10,000 
advances  on  this  contract,  but  1  am  not  positive  of  it.  Our 
books  do  not  show  it.  I  think  we  shipped  mineral  to  the 
Omaha  &  Grant  smelter  about  two  months  and  a  half  after 
the  execution  of  this  contract,  and  the  new  rate  fixed  by 
the  contract  of  $17.50  per  ton;  we  shipped  up  to  February 
15, 1884,  and  all  settlements  were  made  on  the  basis  of  the 
price  made  in  the  agreement."  Mr.  Head,  manager  of  ap- 
pellee, testified,  in  substance,  to  the  same,  and  it  remains 
undisputed;  showing  conclusively  that  the  paper  signed 
was  intended  to  be  and  was  regarded  as  a  valid  existing 
contract,  and  was  acted  upon  as  such  by  both  parties,  until 
the  mines  of  appellant  were  leased  and  the  disposition  of 
ore  passed  out  of  its  controL 
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We  do  not  think  the  court  erred  in  its  findings  upon  the 
law  and  facts,  and  advise  that  the  judgment  be  affirmed. 

Richmond  and  Bissell,  CC,  concur. 

Peb  Curiam.     For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  of  the  trial  court  is  affirmed. 

Affirmed. 
Mb.  Justiob  Elliott  dissenting. 


16    134 
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L  Action  on  Note — Inbbmnitt  Unnscbssabt. — In  an  action  on  a 
note  given  in  payment*  among  other  thinge,  of  an  antecedent  note, 
the  jury  having  found  that  its  delivery  was  not,  as  contended  by 
defendant,  conditional  on  the  surrender  of  the  antecedent  note,  and 
it  being  proven  that  such  prior  note  had  not  been  indorsed,  there  was 
no  error  in  refusing  to  compel  the  execution  of  a  bond  of  indemnity 
against  the  original  note  as  a  condition  to  recovery  on  the  new  nota 

2l  New  Tbia.l  —  Insufficient  REASONa— Newly-discovered  evidence 
tending  to  raise  a  doubt  as  to  the  accuracy  of  plaintiffs  testimony, 
that  at  the  time  of  the  giving  of  the  new  note  he  had  the  old  note 
in  his  possession,  furnishes  no  ground  for  a  new  trial,  as  it  does  not 
tend  to  support  the  defense  that  the  deliveiy  of  the  new  note  was 
conditional  on  the  surrender  of  the  old  nota 

Appeal  from  District  Court  of  Gilpin  County. 

Messrs.  Pattebson  &  Thomas,  for  appellant. 

Mr.  Ed.  Huelbut,  for  appellee. 

Bissell,  0.  In  January,  1887,  James  Maokey  brought 
this  action  against  Eichard  Mackey  to  recover  npon  a 
promissory  note,  which  was  substantially  a  promise  by 
Bichard  to  pay  James  $5,000  ninety  days  after  the  11th  of 
June,  1883.  The  defendant  admitted  the  execution  of  the 
note,  and  set  up  as  a  defense  that  it  was  in  settlement  of 
the  dealings  between  the  parties,  and  was  intended  to  pay 
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an  antecedent  promissory  note,  as  well  as  other  obligations. 
The  controversy  was  as  to  the  amount  of  the  original 
note, —  which  was  either,  according  to  defendant's  admis- 
sions, $3,000  or  $3,500,  and,  according  to  the  plaintifiTs  con- 
tention, $4,000, —  and  as  to  the  delivery  of  the  paper.  The 
defendant  conceded  that,  if  it  was  the  latter  amount,  the 
note  which  was  sued  on  was  for  the  right  sum;  but  he 
averred  and  sought  to  prove  that  the  delivery  was  a  condi- 
tional one,  and  only  to  be  effective  upon  the  production 
and  surrender  of  the  original  paper.  This  controversy  was 
submitted  to  the  jury  upon  proper  instructions  given  by 
the  court,  and  they  rendered  a  verdict  for  the  plaintiff  for 
the  note  and  interest.  It  is  not  seriously  contended  that 
there  was  no  testimony  to  support  the  verdict,  nor  is  error 
assigned  upon  that  ground ;  but  the  appellant's  contention 
is  that  his  motion  for  a  new  trial  should  have  been  sus- 
tained. This  motion  for  a  new  trial  was  based  upon  the 
usual  grounds  that  the  verdict  was  contrary  to  the  law,  and 
unsupported  by  the  testimony,  and  upon  the  further  ground 
of  newly-discovered  evidence,  set  out  in  the  two  affidavits 
filed  in  support  of  the  motion. 

In  this  court  the  only  part  of  the  motion  which  is  se- 
riously urged  as  a  basis  of  attack  upon  the  court's  ruling 
is  that  which  relates  to  the  newly-discovered  testimony. 
The  record  abundantly  justifies  the  action  of  the  court. 
The  only  defense  offered  was  that  of  non-delivery  of  the 
paper  sued  on.  The  court  properly  instructed  the  jury 
upon  this  question,  and  upon  the  testimony  the  jury  found 
this  fact  against  the  defendant.  Under  these  circumstances, 
the  judgment  entered  upon  the  verdict  must  be  sustained, 
unless  the  newly-discovered  testimony  would  tend  to  pro- 
duce a  different  result.  Viewed  in  that  light,  it  would  evi- 
dently be  without  force.  The  plaintiff  proved  that  at  the 
time  of  the  execution  and  delivery  of  the  note  sued  on  it 
was  agreed  that  he  should  destroy  the  original  note,  so 
that  the  defendant  could  not  thereafter  be  disturbed  by  suit 
brought  upon  it.    It  appeared  that  the  original  instrument 
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• 
was  payable  to  his  order ;  that  he  had  never  indorsed  it ; 

and  that  it  had  remained  in  his  possession,  except  for  a 

short  time,  when  it  was  left  with  another  for  safe-keeping. 

This  custodian  and  her  husband  testified  to  the  possession 

of  the  note,  and  its  subsequent  surrender  to  James  Mackey. 

The  plaintiff  fixed  the  time  of  this  deposit  as  prior  to  the 

giving  of  the  note  in  suit.     His  testimony  on  that  matter 

was  sought  to  be  set  out  in  the  affidavits.    According  to 

them  the  plaintiff  testified  that  the  deposit  had  been  made 

at  the  time  of  a  visit  to  a  place  called  ^'  Perigo,"  which  was 

in  1884,  and  consequently  after  the  date  of  settlement.  It 

is  argued  that,  if  these  affidavits  be  true,  the  note  could  not  } 

have  been  in  the  possession  of  plaintiff  at  the  time  that  the 

settlement  was  made,  and  therefore  that  the  note  could 

not  have  been  destroyed,  as  he  testifies. 

The  affidavits  do  not  in  any  manner  seem  to  shake  the 
ease  as  made  by  the  plaintiff.  In  the  first  place,  it  does 
not  appear  by  the  record  that  he  testified  to  the  delivery  of 
the  note  to  Mrs.  Murphey  at  the  time  he  went  to  Perigo 
with  Fallon  in  1884.  The  deposit  of  the  note  with  Mrs. 
Murphey,  and  its  return  by  her,  is  settled  by  the  testimony 
of  the  plaintiff  and  that  of  Mrs.  Murphey  and  her  husband. 
Its  destruction  unindorsed  by  the  plaintiff  is  not  directly  * 
disputed,  nor  is  his  positive  testimony  upon  this  subject  at 
all  shaken  by  anything  contained  in  the  record  or  appear- 
ing in  the  affidavits.  The  utmost  that  can  be  claimed  for 
the  new  proof  is  that  it  tends  to  raise  a  doubt  as  to  the  ac- 
curacy of  his  statement  concerning  the  destructioi^of  the 
paper.  This,  however,  in  Ho  manner  tends  to  support  the 
defense  of  the  non-delivery  or  conditional  delivery  of  the 
promise  upon  which  this  suit  was  brought.  On  this  issue 
the  jury  found  against  the  defendant,  and  the  plaintiff  had 
a  right  to  recover,  even  though  the  original  note  had  not 
been  destroyed. 

The  only  bearing  which  this  matter  can  have  on  the  case 
will  be  disposed  of  in  the  consideration  of  the  other  error 
urged,  which  is  that  the  court  erred  in  refusing  to  compel 


1891.]  Mackey  v.  Mackey.  137 

the  plaintiff  to  execute  a  bond  of  indemnity  against  the 
original  note.  It  is  not  easy  to  discover  the  basis  of  this  con- 
tention. It  is  well  settled  that  an  action  at  law  cannot  be 
maintained  upon  a  lost  negotiable  instrument  in  the  absence 
of  statutory  authority.  The  remedy  of  the  owner  of  lost 
paper  is  in  equity,  which  will  only  render  judgment  on  the 
bill  on  condition  that  an  adequate  bond  be  filed  to  protect 
the  maker  against  any  subsequent  action  brought  on  the  in- 
strument, ^he  rule  and  the  doctrine  grow  out  of  the  essen- 
tial characteristics  of  negotiable  paper.  Under  the  law- 
merchant  the  holder  of  negotiable  paper  receiving  it  before 
maturity  is  entitled  to  receive  its  proceeds.  It  would  there- 
fore follow  that,  should  the  claimant  of  a  lost  negotiable  in- 
strument be  permitted  to  sue,  recover  and  collect  the 
amount  of  the  promise,  such  recovery  would  be  no  bar  to 
an  a<jtion  by  the  holder  innocently  receiving  it  before  ma- 
turity. The  whole  doctrine  controlling  the  right  of  action 
on  such  instruments  springs  from  this  principle.  But  there 
are  many  exceptions  to  the  enforcement  of  the  doctrine. 
In  the  first  place,  even  though  the  instrument  might  have 
b^en  payable  to  order,  if  it  remained  unindorsed  no  right 
of  action  can  ever  pass  to  any  holder  of  it,  and  upon  proof 
of  this  fact  a  recovery  at  law  without  a  bond  of  indemnity 
is  always  permitted.  2  Daniel,  Neg.  Inst.,  §§  1481, 1484; 
JiowUy  V.  Bally  3  Cow.  303;  Bank  v.  Tillman,  12  Ala.  215; 
Mough  V.  Bartony  20  Vt.  455 ;  Ahom  v.  Boawarth^  1  E.  I. 
401. 

Had  ti»e  suit  been  brought  on  the  lost  instrument  itself, 
the  rendition  of  judgment  without  the  execution  of  a  bond 
of  indemnity  could  easily  have  been  sustained,  for  it  was 
clearly  established  by  uncontroverted  testimony  that  the 
original  note  had  never  been  indorsed  by  the  payee,  to 
vrhose  order  it  was  drawn.  But  no  such  question  neces- 
sarily arises  in  this  case.  The  action  was  not  brought  upon 
a  lost  instrument ;  it  was  brought  on  a  note  which  was  pro- 
duced in  evidence,  and  on  which  the  judgment  was  ren- 
dered.   In  what  manner  the  law  governing  actions  on  lost 
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instruments  could  be  so  far  made  applicable  to  this  litiga- 
tion as  to  require  the  court  to  compel  the  plaintiff  to  exe- 
cute a  bond  of  indemnity  is  not  plain  to  be  seen.  Did  the 
case  require  such  an  unusual  extension  of  the  rule,  the  an- 
swer is  that  there  is  nothing  in  the  law  governing  actions 
on  lost  instruments  calling  upon  the  plaintiff  to  execute  a 
bond  of  indemnity  before  his  recovery. ^^  The  case  furnishes 
three  answers  to  the  suggestion:  The  original  note  was 
voluntarily  destroyed,  and  such  voluntary  destruction  would 
deprive  the  plaintiff  of  any  right  of  action  on  the  original 
instrument;  the  note  had  never  been  indorsed,  and  no 
holder  of  it  could  acquire  a  right  of  action  thereon,  save 
subject  to  the  defense  of  the  payment  of  the  recovery  in 
this  action ;  and,  lastly,  no  condition  of  surrender  or  de- 
struction was  attached  to  the  deliverv  of  this  note,  accord- 
ing  to  the  verdict  of  the  jury  as  rendered.  This  verdict  was 
abundantly  sustained  by  the  testimony,  and  the  plaintiff's 
right  of  recovery  is  fully  supported  by  the  record.  No 
available  error  has  been  assigned  by  the  appellant.  The 
judgment  of  the  court  below  should  be  affirmed. 

Eeed  and  Richmond,  CC,  concur. 

Per  Curiam.    For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  of  the  court  below  is  affirmed. 

AffirmecL 


Johnson  v.  Jones.  • 

L  Wrongful  Seizure  Under  Attachment  —  Replevin  Against 
Sheriff. —  Replevin  against  a  sheriff  for  tiie  wrongful  seizuTeof 
plaintifl^s  goods  under  an  attachment  against  another  can  be  brought 
in  any  court  of  competent  jurisdiction,  and  need  not  be  brought  in 
the  court  out  of  which  the  writ  of  attachment  issued. 

2b  Refusal  of  Instructions^  V^hen  Proper.—- It  is  proper  to  refuse  to 
give  instructions  to  the  jury  which  are  fully  covered  by  other  in- 
structions given,  and  also  proper  to  refuse  instructions  containing 
correct  abstract  propositions  of  law,  but  having  no  application  to 
the  issues  being  tried. 
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3.  Instruction— Preferred  Creditor's  Knowledge  of  Debtor's 
Financial  Condition. —  While  the  penonal  relations  existing  be- 
tween an  insolvent  debtor  and  a  preferred  creditor  constitute  a  proper 
subject  for  the  consideration  of  the  jury  in  reaching  a  conclusion  as 
to  the  knowledge  possessed  by  the  creditor  of  the  debtor's  embar- 
rassed condition,  such  knowledge  is  not  a  necessary  inference  to  be 
drawn  from  the  extent  or  character  of  their  friendship.  It  is  there- 
fore proper  to  refuse  to  instruct  the  jury  that  from  the  fact  of  their 
intimacy  they  may  infer  that  the  creditor  knew  of  the  debtor's  con- 
dition. 

^  Assignment  of  Error— Verdict  Not  Supported  bt  the  Evi- 
dence.—  Where  there  was  evidence  upon  which  the  jury  could  find 
the  judgment  rendered,  whatever  may  be  the  opinion  of  the  appel- 
late court  as  to  the  true  merits  of  the  case,  the  verdict  will  not  be  in- 
terfered with,  unless  it  appears  that  they  were  actuated  by  passion 
or  prejudice. 

Error  to  I>utrict  Court  of  Jeff^erson  County, 

Messrs.  Bullock,  Hasdenbrook  &  Dixon  and  Mr.  M.  B. 
Cabpenter,  for  plaintiff  in  error. 

Mr.  H.  N.  Sales  and  Mr.  I.  R  Howze,  for  defendant 
in  error. 

BissELL,  0.  This  was  an  action  of  replevin  commenced 
in  August,  1883,  by  James  Jones  against  the  defendant 
Johnson,  who  was  the  sheriff  of  Jefferson  county,  to  re- 
cover a  quantity  of  stock  and  chattels  which  he  had  seized 
under  a  writ  of  attachment.  The  attachment  writ  was 
issued  in  a  suit  previously  brought  by  one  E.  W.  Tweedy 
a^inst  Ik  W.  Jones  in  the  district  court  of  Arapahoe  county. 
The  plaintiff  alleged  title  and  a  wrongful  taking  by  the 
sheriff.  The  sheriff  justified  and  set  up  the  pendency  of 
the  attachment  suit  and  his  levy  thereunder.  The  property 
remained  in  the  possession  of  the  plaintiff  up  to  the  time  of 
the  trial  The  case  was  tried  to  a  jury,  and  they  found 
that  the  plaintiff,  James  Jones,  was  the  owner  of  the  prop- 
erty which  had  been  seized,  that  he  was  entitled  to  its  pos- 
session, and  had  been  damaged  in  the  sum  of  $1.  Upon 
this  verdict  the  proper  judgment  was  entered  by  the  court. 
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and  the  defendant  Johnson  saed  out  this  writ  of  error. 
Only  three  errors  are  relied  upon. 

The  first  contention  of  plaintiff  in  error  is  that  the  dis- 
trict court  of  Jefferson  county  was  without  jurisdiction  to 
entertain  the  suit.  The  whole  argument  is  based  upon  the 
hypothesis  that,  as  the  suit  in  which  the  writ  of  attachment 
was  issued  had  been  commenced  in  the  district  court  of 
Arapahoe  county,  no  action  could  be  brought  in  any  other 
court  of  concurrent  jurisdiction  within  the  limits  of  the 
state,  which  would  in  any  wise  affect  the  possession  of  the 
property.  The  argument  is  based  upon  the  case  of  ParJa 
V,  Wilcox^  6  Colo.  489,  600,  where  the  principle  for  which 
he  contends  was  applied  to  a  case  of  seizure  of  property  by 
a  federal  marshal,  and  the  subsequent  institution  of  a  suit 
against  that  oflScer  in  a  state  court  by  a  person  who  claimed 
title.  Neither  the  case  nor  the  principle  has  any  applica- 
tion whatsoever  to  the  controversy  here.  Since  the  judg- 
ment in  this  case  was  rendered,  this  question  has  been  put 
at  rest  in  this  state,  and  the  principle  controlling  actions  of 
this  description  within  this  jurisdiction  has  been  declared 
and  illustrated  by  an  able  and  exhaustive  opinion,  contain- 
ing a  review  of  all  authorities,  in  the  case  of  Wilde  v.  Ra/wlesy 
13  Colo.  583.  In  that  case  the  court  decided  that  wher- 
ever the  goods  of  one  not  a  party  to  the  action  were  seized 
by  the  sheriff,  the  owner  had  an  undoubted  remedy  against 
the  sheriff  as  a  wrong-doer.  The  court  said  "  that  if  there 
is  any  principle  of  law  which  may  be  considered  as  entirely 
settled  by  a  long  series  of  uniform  decisions  in  the  courts, 
both  at  home  and  abroad,  at  common  law  and  under  the 
code  practice,  it  is  that  he  who,  whether  an  officer  of  the 
law  or  otherwise,  takes  the  property  of  another  without 
authority,  is  a  wrong-doer,  and  the  taking  is  wrongful." 

Proceeding  upon  this  hypothesis,  the  court  established 
the  doctrine  that  the  action  for  the  wrongful  taking  might 
be  brought  in  any  court  of  competent  jurisdiction.  It 
therefore  follows  that  the  contention  of  the  plaintiff  in 
error  that  the  court  was  without  jurisdiction  oannot  be 
maintained. 


1891.]'  Johnson  v.  Jones.  141 

Error  is  likewise  predicated  upon  the  refusal  of  the  court 
to  give  three  specified  instructions.  As  to  one  of  them, 
the  response  is  that  the  subject-matter  of  the  instruction 
was  fully  covered  by  the  instructions  which  the  court  gave 
in  the  cause.  As  to  another,  it  might  be  said  that,  while 
the  instruction  embodied  a  correct  abstract  proposition  of 
law,  it  was  of  no  practical  application  to  the  issues  being 
tried  before  the  jury,  nor  would  it  have  aided  them  in 
reaching  a  correct  verdict  in  the  case.  This  being  true,  it 
was  not  error  for  the  court  to  refuse  to  give  it.  While 
with  equal  propriety  it  might  have  been  read,  the  refusal 
manifestly  did  the  defendant  no  harm.  The  third  and  last 
instruction  which  the  plaintiff  in  error  claims  ought  to 
have  been  given  by  the  court  does  not  accurately  express 
the  law  which  controls  this  class  of  actions.  The  instruc- 
tion asked,  in  terms,  is :  "  Although  the  law  permits  an  in- 
solvent debtor  to  make  choice  of  whom  he  will  pay,  it  de- 
nies him  the  right  in  doing  it  to  contrive  that  the  other 
creditors  shall  never  be  paid,  or  to  use  the  debt  to  delay, 
hinder  or  embarrass  the  other  creditors  in  the  enforcement 
of  their  demands,  if  the  grantor  and  the  grantee  be  inti- 
mate ;  from  this  fact  it  may  be  inferred  that  the  grantee 
knew  the  former's  condition."  It  is  evident  that  a  condi- 
tion is  attached  to  the  legal  principle  which  is  here  sought 
to  be  stated,  which  can  never  determine  its  applicability  in 
any  case.  While  it  may  be  true  that  the  permission  which 
the  law  gives  to  an  insolvent  debtor  to  make  choice  of  the 
creditor  who  shall  receive  his  money  is  coupled  with  the 
condition  that  it  shall  not  be  exercised  for  certain  specified 
purposes  which  the  law  declares  to  be  fraudulent,  the  right 
is  never  hampered  by  the  relations  which  may  exist  be- 
tween  the  debtor  and  the  creditor;  their  intimacy  is  no 
limitation  upon  the  right  which  the  law  gives.  It  may  be 
true  that  the  jury  would  have  a  right  to  take  into  con- 
sideration the  relations  existing  between  the  parties  in  reach- 
ing a  conclusion  as  to  the  knowledge  possessed  by  the 
creditor  of  the  debtor's  financial  straits,  but  that  knowl- 
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edge  is  not  a  necessary  inference  to  be  drawn  from  the  ex- 
tent or  character  of  their  friendship.  It  was  a  proper  sub- 
ject for  the  consideration  of  the  jury,  but  to  have  instructed 
them  to  draw  the  inference  would  have  been  error,  and  the 
instruction,  therefore,  was  properly  refused. 

The  only  other  error  insisted  upon  is  that  the  verdict  of 
the  jury  was  not  supported  by  the  evidence.  This  error 
assigned  simply  calls  for  the  reiteration  of  the  rule  which 
has  long  been  established  in  the  state,  and  always  repeated 
wherever  the  question  is  raised,  viz.,  that  the  court  will 
never  interfere  with  the  verdict  of  a  jury  unless  "  upon  the 
whole  record  it  appears  that  the  jury  acted  so  unreasonably 
in  weighing  testimony  as  to  suggest  a  strong  presumption 
that  their  minds  were  swayed  by  passion  or  prejudice,  or 
that  they  were  governed  by  some  motive  other  than  that 
of  awarding  impartial  justice  to  the  contending  parties." 
Oreen  t?.  Tcmey^  7  Colo.  278;  Barker  v.  Hawley^  4  Colo. 
327;  Lebwrum  Min.  Co.  v.  Conaolidated  Republiocm  Hifu 
Co.,  6  Colo.  372. 

Under  this  rule  the  judgment  in  this  case  cannot  be  dis- 
turbed. There  was  abundant  evidence  upon  which  the  jury 
could  find  the  verdict  which  they  rendered,  and,  whatever 
may  be  the  opinion  of  the  court  as  to  the  true  merits  of 
this  case,  it  must  be  controlled  by  the  verdict  of  the  jury 
when  it  is  abundantly  supported  by  competent  testimony. 
The  judgment  should  be  affirmed. 

Reed  and  Richmond,  CC,  concur. 

Feb  Cijbiam.    For  the  reasons  stated  in  the  foregoing 

opinion  the  judgment  is  affirmed. 

Affirmed^ 
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Mackey  y.  Brigos. 

1.  Appeals  from  County  Courts  ~  JurasDicTnoN  of  District  Court. 
The  regularity  of  the  appeal  is  not  essential  to  the  jurisdiction  of  a 
district  court  in  a  case  appealed  thereto  from  a  county  court,  where 
the  parties  to  the  action  go  to  trial  in  the  district  court  without 
objection  by  the  appellee.  The  rule  prevails,  in  such  case,  that 
where  the  appellate  court  has  original  jurisdiction  of  the  subject- 
matter,  and  the  parties  voluntarily  appear  and  go  to  trial  on  the 
merits  without  exception,  their  conduct  amounts  to  a  waiver  of  the 
objection,  and  they  cannot  afterwards  object 

2l  DsFOSinoNS  OF  Besident  WiTNESSEa—  By  code'  1887,  section  846, 
depositions  of  witnesses  residing  in  the  state,  but  outside  the  county 
where  the  case  is  tried,  may  be  taken  under  a  dedimtut  with  inter- 
rogatories, without  service  of  an  affidavit^  and  in  the  same  manner 
as  the  testimony  of  a  witness  residing  out  of  the  stata 

8b  Purchase  by  Agent  of  Undiscix)6bd  Principal—  Instructions^— 
An  instruction  that^  if  the  defendant  bought  wood  from  the  plaint- 
iff for  anoUier  person  without  disclosing  his  agency,  he  thereby  ren- 
dered himself  liable  for  its  value  at  the  plaintiff's  option,  the  latter 
having  neither  knowledge  nor  notice  of  the  agency,  states  the  law 
correctiy.  It  is  no  ground  of  objection  to  the  judgment  of  a  trial 
court,  that  the  court  failed  to  instruct  the  jury  upon  a  point  con- 
cerning which  no  instruction  was  asked. 

4.  Error  Based  on  Refusal  to  Grant  a  New  Trial.— Where  the 
verdict  of  the  jury  is  abundantly  supported  by  the  testimony,  and 
no  evidence  of  passion  or  prejudice  on  part  of  the  jury  appears,  the 
supreme  court  will  not  disturb  the  judgment,  whatever  its  opinion 
may  be  as  to  the  weight  or  preponderance  of  the  evidence. 

Appeal  from  District  Court  of  Gilpin  County. 

Messrs.  Paitebson  &  Thomas,  for  appellant. 

Mr.  W.  0.  Fullekton,  for  appellee. 

Bissell,  C.  In  1887  Leonard  Briggs  brought  suit  against 
the  defendant,  Bichard  Mackej,  in  the  county  court  of 
Gilpin  county,  to  recover  $75.62  as  a  balance  due  him  for 
^wood  furnished  at  the  Post  Hole  mine  in  Gilpin  county. 

The  case  seems  to  have  been  tried  in  the  county  court, 
although  the  record  is  silent  as  to  the  rendition  of  a  judg- 
ment in  that  tribunal.    It  ultimately  got  into  the  district 
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court,  and  there  pleadings  were  filed  by  the  respective  par- 
ties, and  the  case  was  tried  upon  the  issues  thus  formed, 
counsel  appearing  for  both  parties.  The  regularity  of  the 
appeal  is  questioned,  and  the  jurisdiction  of  the  district 
court  is  attacked  here  because  the  record  fails  to  show  the 
taking  of  the  various  steps  prescribed  by  the  statute  to 
bring  the  case  by  appeal  from  the  county  court  to  the  dis- 
trict court.  It  is  urged,  and  apparently  with  some  degree 
of  confidence,  that  the  acquirement  of  jurisdiction  by  the 
district  court,  through  the  appeal,  must  regularly  appear, 
and  that  without  it  that  court  would  be  entirely  without 
jurisdiction  to  hear  and  determine  the  cause.  However 
true  this  principle  might  be  when  applied  to  courts  having 
an  exclusive  appellate  jurisdiction,  it  is  inapplicable  to  the 
determination  of  the  jurisdiction  of  the  district  court  when 
a  case  is  brought  there  upon  appeal  from  the  county  court. 
The  district  courts  of  this  state  are  courts  of  general  juris- 
diction, and,  as  is  apparent  from  the  record,  that  court,  sit- 
ting in  Gilpin  county,  had  jurisdiction  both  of  the  subject- 
matter  of  the  suit  and  of  the  parties  to  the  action.  When 
the  case  was  brought  to  the  district  court,  the  parties  ap- 
peared in  person  and  by  counsel,  and  the  case  was  tried  to 
a  jury  without  objection  from  the  defendant.  Under  these 
circumstances  he  cannot  be  heard  to  complain.  This  court 
has  decided  that  wherever  the  appellate  court  has  original 
jurisdiction  of  the  subject-matter,  and  the  parties  volun- 
tarily appear  and  go  to  trial  on  the  merits  without  excep- 
tion, their  conduct  amounts  to  a  waiver  of  the  objection, 
and  they  cannot  afterwards  object.  Todd  v.  De  la  MoU^  9 
Colo.  222. 

The  remaining  errors  assigned  and  discussed  relate  to 
matters  occurring  during  the  progress  of  the  triaL  It  ap- 
pears that  prior  to  the  hearing  the  plaintiff  sought  to  take 
the  testimony  of  one  Richter,  who  was  residing  in  Denver. 
For  that  purpose  he  sued  out  a  dedimvs^  and  thereunder, 
upon  interrogatories  filed,  the  deposition  of  the  witness  was 
taken.    A  motion  was  made  to  quash  this  deposition  because 
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the  witness  was  a  resident  of  the  state,  and  no  affidavit 
was  served  as  provided  by  section-  368  of  the  code.  The 
objection  to  the  deposition  was  very  properly  overruled  by 
the  court.  The  objection  was  not  well  taken,  since  it  was 
not  sought  to  take  the  deposition  of  the  witness  in  the 
Tnanner  and  form  provided  for  by  the  chapter  which  con- 
tains the  provisions  making  the  service  of  an  affidavit  of  the 
party  essential  to  its  regularity.  The  deposition  of  wit- 
nesses residing  in  the  state,  but  outside  of  the  county 
where  it  is  to  be  tried,  may  be  taken  under  a  dedimus^  with 
interrogatories,  in  the  same  manner  precisely  as  the  testi- 
mony of  a  witness  residing  out  of  the  state  may  be  taken. 
Sec.  846,  Code  1887.  To  entitle  parties  to  proceed  in  that 
manner  they  are  required  by  the  statute  to  take  only  those 
steps  prescribed  for  the  taking  of  testimony  of  witnesses 
residing  out  of  the  state.  The  service  of  the  affidavit  then 
becomes  unnecessary.  It  was  not  error  for  the  court  to 
refuse  to  quash  the  depositions  for  the  reasons  assigned. 

The  only  other  objections  relied  upon  by  counsel  for  ap- 
pellant are  based  upon  the  instructions  given  by  the  court, 
and  its  refusal  to  grant  a  new  trial  upon  the  case  as  made 
to  the  jury.  The  instructions  which  are  complained  of  re- 
late to  the  right  of  the  vendor  of  property  to  hold  either 
the  undisclosed  principal  or  the  agent  to  whom  the  prop- 
erty is  sold.  The  court  observed  the  law  in  the  instruc- 
tions which  it  gave,  and  very  properly  told  the  jury  that  if 
the  defendant,  at  the  time  that  the  wood  was  delivered, 
failed  to  disclose  the  fact  that  he  was  acting  as  an  agent,  he 
rendered  himself  liable  for  its  value,  and  the  plaintiflP,  being 
without  notice  or  knowledge  of  the  agency,  was  at  liberty 
to  elect  to  hold  him,  even  though  he  might  afterwards 
ascertain  that  one  Eichter  was  the  principal  in  the  transac- 
tion. That  the  agent  may  be  held,  under  such  circum- 
stances, there  can  be  no  doubt. 

The  appellant  likewise  complains  that  the  court  failed  to 
instruct  the  jury  that  they  were  at  liberty  to  find,  from  the 
demand  made  by  the  plaintiff  upon  another  agent  of  the 
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undisclosed  principal,  who  was  there  for  the  purpose  of  set- 
tling  the  claims  against  the  mine,  that  he  had  made  his 
election  by  which  he  was  bound.  No  instruction  upon  this 
subject  was  asked  by  the  appellant.  If  an  instruction 
embodying  that  idea  was  desired  by  the  appellant,  he 
should  have  requested  the  court  to  instruct  the  jury  spe- 
cifically upon  that  subject.  It  would  not  have  been  error 
for  the  court  to  have  refused,  upon  the  case  as  made,  to 
modify  its  instructions  according  to  appellant's  present 
contention.  There  is  nothing  whatever  in  the  record  which 
either  proves  or  indicates  that  the  plaintiff  intended  to 
make  an  election  when  he  requested  pajrment  of  the  indi' 
vidual,  who  was  there  apparently  to  settle  the  accounts  of 
the  Post  Hole  mine.  The  request,  under  the  circumstances 
under  which  it  was  made,  would  not  amount  to  an  election 
binding  upon  the  plaintiff. 

The  only  remaining  error  discussed  is  the  one  based  upon 
the  refusal  of  the  court  to  grant  a  new  trial  upon  the  case 
as  it  went  to  the  jury.  The  case  seems  to  have  been  fairly 
tried.  There  is  evidence  enough  in  the  record  to  support 
the  verdict,  and  there  is  nothing  which  discloses  either  pas- 
sion or  prejudice  on  the  part  of  the  "jury.  Under  these  cir- 
cumstances, when  the  verdict  is  abundantly  supported  by 
the  testimony,  this  court  will  not  disturb  the  judgment, 
whatever  their  opinion  may  be  in  regard  to  its  weight  or 
its  preponderance.  There  is  no  error  apparent  upon  the 
record.    The  judgment  should  be  affirmed. 

Beed  and  Kiohmond,  CO.,  concur. 

Feb  Ctjbiam.    For  the  reasons  stated  in  the  foregoing 

opinion  the  judgment  is  affirmed. 

Affirmed, 
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KlOHOLS  BT  AL.   Y.    LeB. 

1  Ifibstate  Estates— Rights  of  Sukvivino  Husband  Subject  to 
Payment  of  Wife's  Debts. — Though,  under  the  Colorado  statutes, 
the  surviving  husband  inherits  half  of  the  estate  of  his  wife,  he  takes 
it  subject  to  the  payment  of  her  debts,  and  where  the  estate  is  in- 
solvent the  purchaser  of  land  belonging  thereto  under  an  execution 
against  the  husband  acquires  no  title  as  against  a  creditor  of  the 
wife  who  purchases  at  the  administrators  sal& 

2l  Sale  of  Land  to  Pay  Debts  —  Appraisement  of  Personalty. — 
Where  the  only  personal  estate  left  by  a  wife  is  $100  in  money,  ap- 
praisement thereof,  as  required  by  the  laws  of  Colorado,  is  not  essen- 
tial to  the  validity  of  proceedings  to  sell  her  land  for  the  payment  of 
debts. 

9l  Necessary  Parties— Creditors  of  Heirs  Are  Not.— The  cred- 
itors of  the  husband,  in  such  case,  are  not  necessary  parties  to  the 
proceedings  for  sale  of  wife's  land  for  payment  of  her  debts,  although 
they  may  intervene  if  they  so  desire. 

4  Jurisdiction  of  Court  to  Decree  Sale  of  Realty.— The  statute 
which  authorizes  the  administrator  to  resort  to  the  retJ  estate 
**  whenever,  after  inventory  and  appraisement^  ♦  ♦  ♦  it  shall  ap- 
pear that  the  personal  estate  of  any  decedent  is  insufficient  to  dis- 
charge the  just  debts  allowed,'*  does  not  make  an  inventory  and 
appraisement  a  condition  precedent  to  the  right  to  resort  to  the 
realty.  If  the  petition  shows  the  amount  and  value  of  the  person- 
alty, the  existence  of  debts,  the  lack  of  funds  for  their  payment,  and 
that  deceased  died  seized  of  real  estate,  setting  forth  the  condition 
of  the  title,  it  will,  with  service  of  process,  confer  jurisdiction  to 
decree  a  sala    Formal  defects  are  cured  by, the  proceedinga 

• 

Appeal  from  Dial/net  Court  of  Weld  County. 

As  action  in  ejectment  to  recoYer  the  undiYided  one-half 
of  certain  property  in  the  town  of  Greeley. 

In  January,  1879,  Henry  W.  Lee,  appellee,  recovered  a 
judgment  against  Edward  T.  and  William  A.  Nichols  in  the 
county  court  of  Weld  county  for  the  sum  of  $93.50.  Exe- 
cution issued  and  returned,  with  indorsement  of  $18  and 
some  cents,  as  having  been  made,  and  no  further  property 
found.  The  transcript  of  the  judgment  was  filed  in  the 
oflBLce  of  the  county  clerk,  and  by  proper  proceedings  the 
judgment  was  kept  alive  and  operative,  but  remained  un- 
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satisfied.  On  the  15th  of  November,  1883,  Sarah  A.,  wife 
of  Edward  T.  Nichols,  died  intestate,  owning  in  fee  a  lot 
with  a  dwelling-house  upon  it  in  the  town  of  Greelej,  which 
was  incumbered  by  mortgage  to  the  extent  of  $1,000,  draw- 
ing interest  at  twelve  per  cent,  per  annum,  being  a  balance 
of  a  larger  sum  formerly  obtained  on  the  property.  Sarah  A. 
left  as  heirs  her  husband,  Edward  T.  Nichols,  Lottie  Nich- 
ols (appellant),  Edward  T.  Nichols,  Jr.,  and  two  married 
daughters,  Laura  N.  Hill  and  Sarah  M.  Gumaer.  On  the 
death  of  Sarah  A.,  appellee,  assuming  that  Edward  T.,  un- 
der the  statute,  became,  as  heir  of  his  wife,  entitled  to  one- 
half  of  the  estate,  and  that  his  judgment  was  a  lien  upon  it, 
sued  out  Q,plurie8  writ  of  execution,  had  it  levied  upon  the 
undivided  one-half  of  the  property  in  controversy,  caused 
it  to  be  advertised,  and  at  the  sale  bought  it  for  the  sum 
of  1149,  and  afterwards  received  a  sherifTs  deed  for  the 
same. 

On  the  26th  of  March,  1884,  Edward  T.  was  appointed 
administrator  of  the  estate  of  his  deceased  wife,  qualified, 
and  entered  upon  the  duties  of  the  ofilce.  An  inventory  of 
the  property  of  the  deceased  was  made  and  filed  by  the  ad- 
ministrator, stating  that  there  were  no  personal  assets  of 
any  kind  whatever,  except  $100  in  money.  Claims  were 
filed  against  the  estate  for  debts  of  deceased,  and  on  the 
5th  of  May,  1884,  established  by  proper  proofs,  and  allowed 
by  the  court  as  follows :  To  appellant,  $2,322.69 ;  to  Wilbur 
H.  Hill,  $720.04;  and  to  Laura  N.  HiU,  $561.37;  aU  as 
claims  of  the  fourth  class,  aggregating  $3,604.10.  On  the 
14th  of  June  following  the  administrator  filed  a  petition 
duly  verified  naming  the  heirs,  stating  that  he  had  filed  an 
inventory  of  the  estate,  which  had  been  approved;  that 
there  were  no  personal  assets,  except  $100 ;  that  no  ap- 
praisement of  the  personal  assets  bad  been  made  or  ordered ; 
stating  the  aggregate  amount  of  claims  proved  and  allowed 
to  be  $3,604.10,  the  personal  assets  to  be  of  the  value  of 
$100,  the  deficit  $3,504.10;  asking  that  the  premises  be  ap- 
praised, and  he  be  ordered  to  sell  at  public  or  private  sale 
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so  much  of  the  real  property  as  was  necessary  to  pay  the 
deficiency.  Writs  of  summons  were  issued,  returnable  to 
the  term  to  be  held  on  the  first  Monday  of  July,  1884, 
which  were  retnmed  unserved.  A  warrant  for  the  appraise- 
ment of  the  estate  was  issued  and  an  appraisement  had  on 
the  19th  of  June,  in  which  the  personal  estate  was  valued 
at  $100,  and  the  real  estate  at  $1,980  over  the  incumbrance. 
On  the  19th  of  June  an  affidavit  was  filed  with  the  clerk  of 
the  court,  and  an  order  prayed  that  publication  of  summons 
be  made  as  to  appellant  and  the  two  other  non-resident  sis- 
ters, and  copies  of  summons  be  mailed  to  them  at  their 
places  of  abode,  and  that  an  alias  summons  be  sent  to  the 
sheriff  of  Lake  county  in  this  state  to  be  served  upon  Ed- 
ward T.,  Jr.,  all  of  which  writs  were  served  and  the  accept- 
ance of  service  indorsed  upon  each,  which  writs  were  properly 
returned.  On  the  18th  of  November  following,  judgments 
by  default  were  entered,  and  a  decree  of  sale  of  the  real 
estate  made.  At  the  sale  appellant  became  the  purchaser 
at  the  appraised  price,  and  on  the  5th  of  January,  1885,  the 
sale  was  approved  and  confirmed  by  the  court,  and  on  the 
21st  of  January  a  conveyance  of  the  property  was  made. 
She  entered  into  the  possession,  retaining  the  same,  making 
payments  upon  and  largely  reducing  the  incumbrance,  pay- 
ing taxes,  and  lot  necessary  repairs,  and  receiving  the  rental 
and  income  of  the  property  up  to  the  time  of  the  institution 
of  this  suit. 

Upon  the  trial  appellant  verified  an  account,  showing 
that  during  the  time  she  had  been  in  possession  her  expendi- 
tures, including  payment  on  the  principal  and  interest  of 
the  mortgage,  exceeded  the  amount  received  by  her  by 
$643.  A  cross-complaint  was  filed  in  this  case  by  appel- 
lant, setting  up  the  proceedings  to  subject  the  real  estate 
to  sale  for  the  payment  of  the  debts;  the  insufficiency  of 
the  property  to  discharge  the  indebtedness ;  and  the  title 
of  appellant  by  the  purchase  at  the  sale,  etc.  The  case  was 
tried  to  the  court  without  a  jury,  resulting  in  a  judgment 
for  appellee  "  that  he  have  and  recover  the  undivided  one- 
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half  of  the  property  upon  payment  of  $321.54,  being  one- 
half  of  the  excess  of  money  paid  by  appellant  over  the 
amount  received  by  her,  and  that  the  costs  be  equally  di- 
vided," etc.  The  cross-complaint  was  adjudged  "  wanting 
in  equity  and  insufficient,  except  as  to  the  excess  of  expendi- 
tures above  rents  and  profits."  A  large  number  of  errors 
were  assigned  by  appellant  and  cross-errors  by  the  appellee. 

Mr.  J.  E.  Garrioues  and  Messrs.  Wells,  MoNeal  &  Tay- 
lor, for  appellants. 

Messrs.  &atnes,  Duxntng  &  Annis,  for  appellee. 

Eekd,  C.    There  is  no  troublesome  conflict  of  testimony. 
All  important  facts  are  established  by  undisputed  evidence, 
and  seem  to  have  been  conceded.    There  are  no  charges  of 
fraud  or  circumvention.    The  established  facts  are: 
'   F'irsty  that  at  the  time  of  the  death  of  Sarah  A.  NicholB 
appellee  had  a  valid  existing  judgment  against  the  husband 
Edward  T.,  and  another,  amounting  to  something  over 
$100 ;  second,  that  Sarah  A.  died  intestate,  seized  in  fee  of 
the  property  in  controversy  subject  to  the  incumbrance; 
thirds  that  the  value  of  the  real  estate  over  the  incumbrance 
was  $1,980,  and  the  personal  assets  $100,  making  the  ag- 
gregate value  $2,080;  fourth,  that  at  the  time  of  her  death 
she  was  indebted  in  various  sums,  amounting  in  the  aggre- 
gate to  $3,604.10,  and  exceeding  the  value  of  the  estate 
$1,524.10;  'Consequently,  that  the  estate  was  insolvent. 

These  facts  having  been  established  or  conceded  without 
question,  the  issues  to  be  determined  were  not  issues  of  fact, 
'but  questions  of  law  applicable  to  the  facts;  the  theory  of 
appellee  being  that  there  was  an  inheritance ;  that  the  hus- 
band, under  the  statute,  immediately  upon  the  death  of  the 
wife  became  the  heir  to  one-half  of  the  estate  in  gross,  and 
that  one-half  of  the  estate  at  once  vested  in  him  regardless 
of  the  financial  condition  of  the  estate  as  to  solvency ;  and 
that  the  inheritance  cast  at  once  became  available  for  the 
satisfaction  of  the  judgment,  and  took  precedence  to  the 
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exclusion  of  creditors  of  the  estate.  This  theory  is  erro- 
neoas  and  cannQt  be  maintained.  In  onr  view  of  the  case, 
all  supposed  errors  assigned  may  be  disregarded  except  the 
general  one  that  '^  the  court  erred  in  finding  that  the  plaintiff 
[appellee]  was  the  owner  of  the  undivided  half  of  the  prem- 
ises, and  had  been  since  July,  1884,  and  that  defendant 
[appellant]  unlawfully  detained  the  premises,  and  that  the 
matters  in  the  cross-complaint  of  defendant  are  wanting  in 
equity  and  insufficient  to  afford  relief,  except  as  to  the  ex- 
cess of  expenditures  paid  above  the  rents  by  her  received." 
We  think  the  entire  case  can  be  satisfactorily  disposed  of 
by  the  application  of  primary  and  fundamental  principles 
of  law  to  the  admitted  and  established  facts. 

1.  That  during  the  life  of  the  intestate  the  husband  had 
no  interest  in  the  estate  in  controversy  that  he  could  make 
available  for  the  payment  of  appellee's  judgment  or  that 
appellee  could  reach  under  execution.  Upon  her  death  the 
judgment  creditor  could  only  take  the  distributive  share 
of  the  estate  going  to  the  husband ;  in  other  words,  the 
creditor  could  take  no  greater  interest  in  the  estate  than 
the  husband  took  by  inheritance  in  the  estate  of  the  wife 
npon  her  death.  These  propositions  are  so  self-evident  and 
elementary  that  no  authorities  are  needed  in  their  support. 

2.  Both  in  England  and  in  this  country  lands  held  in  fee 
are  subject  to  the  debts  of  the  owner 'while  living  and  after 
death,  and  this  is  the  case  whether  the  debt  be  due  upon 
matter  of  record,  by  specialty  or  by  simple  contract ;  and, 
if  the  lands  descend  to  the  heir,  or  go  to  a  devisee,  he  holds 
them  subject  to  be  taken  for  the'payment  of  the  debts  of 
the  ancestor,  according  to  the  laws  of  the  state  in  which 
they  are  situated.  1  Washb.  Eeal  Prop.  (4th  ed.)  87 ;  Wat^ 
kins  V.  Holmcm^  16  Pet;  68 ;  1  Greenl.  Cruise,  60,  note. 

3.  The  only  title  or  interest  in  the  estate  that  could  be 
taken  at  the  sale  under  execution  was  the  distributive  share 
of  the  husband  in  the  estate  of  the  wife  after  the  payment 
of  all  debts.  The  regularity  and  legality  of  the  appoint- 
ment of  the  administrator,  and  the  validity  of  the  claims 
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against  the  estate  and  the  legality  of  their  allowance  by  the 
court,  having  been  anqaestioned,  and  no  objection  made  to 
the  valuation  of  the  estate  and  aggregate  value  found,  and 
these  proceedings  being  conceded  to  have  been  regular,  the 
appellee  to  that  extent  is  concluded  by  them.  Under  our 
statutes,  as  at  common  law,  the  lands  of  the  intestate  de- 
scend to  the  heir  subject  to  the  payment  of  debts,  if  the 
personal  estate  be  insufficient ;  and  when  there  is  a  deficiency 
of  personal  estate,  neither  the  heir  nor  one  holding  under 
him  by  deed  or  by  operation  of  law  can  retain  the  estate  as 
against  creditors,  except  by  the  payment  of  the  debts. 
^*  Heirs,  devisees  and  distributees  are  liable  to  creditors 
*  *  *  to  the  full  amount  of  the  property  received  by 
them,  whether  real  or  personal."  2  Woerner,  Adm'n,  1265. 
In  Borer  v.  Chapma/n^  119  U.  S.  587,  it  was  held  that,  after 
the  settlement  and  distribution  of  the  estate  and  discharge 
of  the  administrator,  a  creditor  of  the  estate  could  proceed 
in  equity  in  the  state  of  the  domicile  to  which  the  assets 
had  been  removed,  and  subject  such  assets  in  the  hands  of 
an  heir  or  devisee  to  the  payment  of  the  debt. 

The  estate  being  insufficient  to  pay  the  debts,  it  follows 
that  an  action  could  not  be  maintained  by  appellee  without 
paying  or  contributing  to  their  payment  to  the  value  of  the 
property  claimed. 

Many  questions,  technical  and  of  minor  importance,  are 
raised  in  regard  to  the  proceedings  in  subjecting  the  prop- 
erty to  the  payment  of  the  debts.  The  first,  and  one  of  the 
most  important,  is  that  there  was  no  appraisement  of  the 
personal  estate.  The  object  of  appraisement  is  to  inform 
the  court  of  the  value  of  personal  property  as  a  guide  and 
aid  in  the  adjustment  of  the  affairs.  It  is  not  contended 
that  the  petition  did  not  contain  and  set  forth  the  amount 
and  value  of  the  personal  property,  nor  that  the  inventory 
was  not  correct ;  it  showed  the  only  personal  property  to  be 
$100  in  money.  The  contention  is  that  the  proceedings 
were  irregular  and  illegal  because  three  disinterested  per- 
sons had  not  duly  appraised  the  value  of  $100  in  money. 
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The  value  of  that  item  being  known,  and  it  being  the  only- 
one,  there  was  no  personal  estate  to  be  appraised.  The  law 
does  not  require  unreasonable,  unnecessary,  nor  superfluous 
acts  to  be  performed.  The  failure  to  cause  such  appraise- 
ment under  the  circumstances  cannot  avail  to  vitiate  the 
proceedings. 

It  is  urged  that  the  service  of  summons  was  defective. 
We  do  not  so  regard  it.  The  proceedings  appear  to  have 
been  regular ;  service  was  acknowledged  by  all  to  whom 
the  writs  were  directed,  and  they  were  properly  before  the 
court.  If  they  had  not  been,  it  was  a  defense  that  could 
only  be  interposed  by  the  parties,  or  some  of  them ;  it  was 
personal  to  them,  and  could  not  avail  appellee. 

It  is  also  contended  that  the  proceedings  were  faulty  in 
not  making  appellee  a  party.  Whatever  title  or  supposed 
title  appellee  had  vras  not  by  virtue  of  descent  cast,  but  was 
derivative.  As  already  shown,  if  he  had  any  interest  it  was 
that  coming  through  the  heir.  The  proceedings  were  to 
settle  the  estate.  Appellee  was  neither  heir  nor  creditor, 
and  was  not  an  indispensable  party, —  if  he  had  wished  to 
intervene,  he  could  have  done  so.  His  failure  to  do  so 
should  not  prejudice  the  result.  It  follows  that  the  general 
assignment  of  error  should  be  sustained.  The  finding  and 
judgment  were  erroneous :  Firsts  in  finding  the  title  in  ap- 
pellee, and  that  appellant  unlawfully  detained  the  premises ; 
second^  in  finding  that  the  averments  in  the  cross-complaint 
were  insufficient.  The  title  of  appellant  was  shown  to  be 
that  acquired  by  purchase  as  creditor, —  the  only  title  that 
could  prevail.  The  minor  irregularities  supposed  to  have 
existed  in  the  proceedings  could  in  no  way  affect  appellee 
when  the  insolvency  was  established  and  conceded.  There 
being  no  allegations  of  fraud,  and  it  being  obvious  that 
ander  no  possible  manipulation  could  the  estate  have  shown 
a  residue  for  distribution,  it  becomes  apparent  that  the  only 
interested  parties  who  would  have  a  le^  right  to  complain 
of  such  irregularities,  if  they  existed,  were  the  creditors 
who  had  not  been  and  could  not  be  fully  paid. 
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We  advise  that  the  judgment  be  reversed  and  the  cause 
remanded. 

BicHMOND  and  Bisssix,  CC,  concor. 

ON   RSHEASIKQ. 

BissKLL,  C.  The  judgment  is  clearly  right,  and  there  can 
be  found  in  the  statute  a  perfect  answer  to  all  the  conten- 
tions of  counseL  While  this  opinion  is  probably  not  indis- 
pensable to  a  clear  expression  of  the  general  law  determining 
the  rights  of  the  parties,  it  will  serve  to  construe  the  va- 
rious statutory  provisions  on  this  subject,  and  demonstrate 
the  correctness  of  the  judgment  thereunder. 

The  law  in  this  country  seems  to  be  that  upon  the  death 
of  the  ancestor  the  title  to  real  property  immediately  vests 
in  the  heir  who  inherits  under  the  statutes  of  the  state 
where  the  property  is  situate;  that  the  heir  takes  an  abso- 
lute title,  unincumbered  by  any  claims  of  the  administrator 
or  of  creditors,  in  the  sense  that  the  rights  and  claims  of 
either  are  liens  upon  the  property.  In  other  words,  in  the 
absence  of  affirmative  action  by  either  the  administrator  to 
subject  the  property  to  the  payment  of  debts,  or  similar 
action  by  the  cpeditor  to  enforce  his  claim,  the  heir  has  a 
good  title,  which  he  may  dispose  of  by  contract,  or  which 
may  be  taken  by  his  creditors.  It  is  undoubtedly  true  that 
this  title,  whether  it  be  that  of  the  heir  or  the  derivative 
title  of  the  vendee,  or  of  his  creditor,  may  be  divested  in 
the  manner  designated  by  statute.  2  Washb.  Eeal  Prop. 
414;  Wilson  v.  WUson^  13  Barb.  252-264;  Chubb  v.  Johnson^ 
11  Tex.  470. 

This  general  doctrine  is  not  understood  to  be  contro- 
verted by  the  appellant.  According  to  the  positions  as- 
sumed upon  the  argument,  the  claim  is  that  the  heir  suc- 
ceeded to  the  estate,  which  thereupon  became  immediately 
subject  to  the  judgment  against  him  and  available  to  pro- 
cess, and  only  liable  to  a  defeasance  if  the  representative 
or  creditor  should  proceed  in  the  authorized  way  to  appro- 
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priate  it.  Conceding,  ex  gratia^  that  the  heir  took  a  legal 
estate,  there  can  certainly  be  no  qaestion  bnt  that  it  was 
subject  to  execution,  and  might  be  levied  upon  by  the  judg- 
ment creditor.  Pitta  v.  JSendrixj  6  Ga.  452 ;  Black  v.  Stedj 
1  Bailey,  307. 

It  is  entirely  unimportant  to  discuss  or  adjudicate  this 
proposition,  since  the  vital  question  is  whether  what  was 
done  by  the  administrator  was  a  suflSciently  substantial  com- 
pliance with  the  statute  to  be  operative  to  divest  the  heir's 
title.  The  answer  to  this  inquiry  will  dispose  of  the  con- 
troversy. That  there  is  ample  statutory  authority  to  sub- 
ject real  property  to  the  payment  of  debts  admits  of  no 
question.  In  the  absence  of  a  power  conferred  by  will,  ac- 
tion may  be  taken  by  the  representative  under  the  pro- 
vision of  section  3577,  etc.,  of  the  General  Statutes  of  1883. 

This  section  3577  commences :  "  Whenever,  after  inven- 
tory and  appraisement  therein,  as  herein  provided,  it  shall 
appear  that  the  personal  estate  of  any  decedent  is  insuffi- 
cient to  discharge  the  just  debts,  *  *  *  resort  may  be 
had  to  the  real  estate."  This  section  evidently  refers  to  an 
antecedent  statutory  provision  for  the  making  of  an  inven- 
tory of  the  personal  property,  and  its  appraisement  by  in- 
dividuals designated  by  order  of  the  court  for  the  purpose. 
All  this  is  to  be  done  within  thirty  days  after  the  adminis- 
trator's appointment,  and,  together  with  one  or  two  similar 
duties,  is  among  the  earlier  things  to  be  done  by  him  in  the 
settlement  of  the  estate.  Since  the  petition  in  this  case 
fails  to  show  the  making  of  an  inventory,  and  does  not  state 
that  there  was  an  appraisement,  and  the  record  affirma- 
tively shows  that  nothing  of  the  sort  was  done,  it  is  con- 
tended that  it  could  not  serve  as  a  basis  for  proceedings  to 
sell  real  estate.  This  can  only  be  contended  for  on  the  hy- 
pothesis that  the  making  of  the  inventory  and  the  appraise- 
ment are  conditions  precedent  to  the  exercise  of  the  right 
by  the  administrator  to  resort  to  the  real  estate  for  satis- 
faction of  the  debts.  This  contention  cannot  be  supported 
by  the  phraseology  of  the  statute,  for  it  does  not  provide 
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that  it  shall  appear  by  the  inventory  and  appraisement  that 
the  personal  estate  is  insufficient,  bat  the  right  to  report  to 
the  realty  is  given  whenever  it  appears  that  the  personalty 
is  insufficient  for  the  purpose.  The  words  "  after  inven- 
tory and  appraisement "  can  properly  be  taken  only  as  a 
designation  of  the  time  at  which,  or  before  which,  the  ad- 
ministrator may  not  make  his  application.  It  is  simply  a 
statutory  method  of  fixing  the  order  of  the  proceedings,  and 
in  no  sense  can  be  so  held  to  be  a  condition  precedent  as  to 
make  a  failure  to  observe  that  statutory  provision  neces- 
sarily fatal  to  the  proceedings.  The  reasoning  of  the  prin- 
cipal opinion  on  the  lack  of  the  necessity  for  an  inventory 
and  appraisement  under  the  facts  existing  in  this  case  is  en- 
tirely satisfactory  and  conclusive. 

The  subsequent  section  relates  to  the  form  and  contents 
of  the  petition  which  the  petitioner  must  present  to  the 
court.    It  specifies  the  court  in  which  it  shall  be  filed,  and 
directs  that  the  petition  must  set  forth  the  amount  and 
value  of  the  personal  estate  "  according  to  the  inventory 
and  appraisement."    This  phraseology,  the  appellee  con- 
tends, necessitates  a  statement  in  the  petition  that  the  in- 
ventory and  appraisement  were  had.    No  such  construction 
is  at  all  necessary,  but  in  this  regard  the  section  as  a  whole 
simply  requires  the  petition  to  show  the  amount  and  value 
of  the  personal  estate.     The  primary  purpose  of  the  limita- 
tion is  that,  if  there  be  an  inventory  and  appraisement,  the 
petition  shall  be  in  accord  with  its  terms.  If  it  be  adjudged 
that  an  inventory  and  appraisement  are  not  necessary,  then 
the  purpose  of  the  statute  is  accomplished  when  the  amount 
and  the  value  of  the  personal  estate  are  shown  by  the  peti- 
tion.  The  section  further  continues  to  prescribe  what  shall 
be  done  in  case  any  sale  has  been  made  pf  a  portion  of  the 
estate ;  requires  the  amount  of  debts  and  claims  allowed 
and  disallowed,  and  the  amount  of  the  legacies,  if  any,  to 
be  stated ;  and  likewise  requires  it  to  contain  a  description 
of  the  whole  of  the  real  estate  of  which  the  decedent  died 
seized,  the  nature  of  the  title,  the  nature  and  value  of  the 
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several  parcels,  and  the  nature  and  amount  of  the  incum- 
brance. This  is  the  substantial  phraseology  of  the  section 
under  consideration.  In  the  case  at  bar  the  petition  set 
forth  the  amount  and  value  of  the  estate  and  the  debts 
and  claims,  described  the  property  in  controversy  as  that 
of  which  the  ancestor  died  seized,  stated  her  estate  to  be 
that  of  a  fee-simple,  set  out  the  incumbrance  and  prayed 
the  aid  of  the  court.  It  did  not  state  in  so  many  words 
that  this  was  all  the  real  property,  nor  did  it  attempt  to 
specify  the  value  of  the  realty  described.  These  defects, 
it  is  claimed,  are  jurisdictionally  fatal.  Many  cases  in  Cali- 
fornia contain  much  that  is  apparent  authority  for  the  con- 
tention ;  but  when  this  section  is  construed,  as  it  must  be, 
in  connection  with  the  subsequent  provisions  of  the  statute, 
whereby  the  statutory  scheme  for  subjecting  the  property 
of  a  decedent  to  the  payment  of  his  debts  is  completed, 
they  cannot  be  held  conclusive  of  the  present  controversy. 
It  is  not  universally  true,  even  in  California,  that  a  failure 
to  comply  with  some  of  the  statutory  requirements  is  abso- 
lutely fatal.  The  doctrine  there  only  goes  to  the  extent  of 
establishing  the  rule  to  be  that,  where  there  is  a  total  fail- 
ure to  observe  them,  it  is  fatal,  because  those  requirements 
are  of  necessity  jurisdictional  in  many  particulars. 

But,  as  was  said  in  Stuart  v,  Allen,  16  CaL  601 :  "  It  is 
not  necessary,  in  order  to  exercise  jurisdiction,  that  there 
shall  be  a  literal  compliance  with  the  directions  of  the  stat- 
ute; a  substantial  compliance  is  sufficient.  The  main  fact 
required  is  the  averment  of  the  insufficiency  of  personal 
assets,  and  mere  formal  defects  in  the  mode  of  statement 
would  not  affect  the  jurisdiction."  Under  that  rule,  the 
petition  in  this  case  is  abundantly  sufficient.  The  lack  of  ^ 
assets,  the  existence  of  the  debts,  that  the  ancestor  died 
seized  of  real  property,  the  nature  of  her  title,  and  the  fact 
of  the  incumbrance,  were  all  set  out.  These  were  the 
fundamental  requirements.  The  failure  to  state  that  this 
was  all  the  real  property  of  which  she  died  seized,  and  the 
neglect  to  set  up  its  value,  would  be  purely  formal  defects, 
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available  to  the  persons  who  are  parties  to  the  proceedings, 
if  they  sought  to  take  advantage  of  them  by  either  demur- 
rer or  motion,  but  entirely  ineffectual  to  deprive  the  court 
of  jurisdiction  in  the  premises.  A  principal  phase  of  this 
question  received  consideration  in  California,  where  the 
court  says,  in  Townsend  v,  Gordon,  19  Cal.  208 :  "  It  may 
be  that  the  omission  of  a  portion  of  the  real  estate  would  * 
not  affect  the  proceedings  or  the  sale  of  another  portion 
described."  The  court  then  proceeded  to  discuss  the  ques- 
tion whether  the  heir  could  be  divested  of  his  title  to  any 
property  for  the  sale  of  which  there  was  no  petition,  and 
the  necessity  for  the  petition  as  a  jurisdictional  foundation 
for  the  proceedings ;  but  conceded  that  the  want  of  a  state- 
ment in  the  petition  that  that  was  all  of  the  estate  would 
not  be  destructive  of  the  validity  of  the  sale,  provided  only 
that  thing  was  sold  which  the  petition  described.  This  is 
in  accordance  with  reason  and  sound  sense. 

This  is  the  only  construction  consistent  with  the  subse- 
quent statutory  provisions.  It  is  evident  that  the  petition 
is  nothing  more,  so  far  as  its  effect  and  position  in  the  pro- 
ceedings are  concerned,  than  that  of  a  complaint  in  an  ordi- 
nary suit ;  and,  if  enough  is  contained  therein  to  call  upon 
the  heirs  who  are  made  parties  to  respond,  it  is  sufficient, 
because  the  action  of  the  court  does  not  rest  upon  the  peti- 
tion itself.  This  is  a  very  strong  reason  for  disregarding 
the  binding  force  of  the  authorities  which  hold  slight  de- 
fects fatal  to  the  jurisdiction  of  the  court.  By  the  provis- 
ions of  sections  3585  and  3588,  the  court  is  bound  to  pro- 
ceed according  to  the  principles  of  courts  of  chancery  in 
like  cases,  and  it  is  enacted  that  an  issue  shall  be  formed, 
heard  and  determined,  and  that  the  court  must  hear  proo& 
touching  the  matters  alleged  in  the  petition.  Whether  the 
petition  be  taken  as  confessed,  or  the  hearing  is  had  upon 
an  issue  framed  under  the  statute,  the  court  must  take  the 
testimony  and  decide  the  matter  upon  the  proofs.  It  is 
thus  evident  that  under  our  statute,  after  service  of  process, 
all  that  is  essential  to  confer  upon  the  court  jurisdiction  to 
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proceed  in  the  premises  is  a  petition  which  shall  substan- 
tially contain  what  the  statute  points  out.  The  petition  in 
this  case  contains  everything  that  the  statute  specified, 
with  the  solitary  exception  of  the  words  "  the  whole,"  and  a 
statement  of  value ;  things  hot  of  the  substance,  but  of  the 
form,  which  must  of  necessity  have  been  cured  by  the  hear- 
ing which  the  statute  provides  for. 

There  seems  to  be  a  strong  statutory  support  for  the 
position  taken  in  the  main  opinion  that  the  creditor  was 
neither  a  necessary  nor  an  indispensable  party.  This  is 
found  in  sections  3578  and  3587,  in  the  first  of  which  it  is 
provided  that  the  widow  or  husband,  the  heirs  or  devisees, 
shall  be  made  defendants ;  and  in  the  second  of  which  it  is 
enacted  that  any  creditor  or  person  interested  in  the  estate 
.  may  appear ;  thus,  upon  the  doctrine  of  exclusion  by  expres- 
sion, making  it  plain  that  the  creditor  of  the  heir  was  in  no 
sense  a  necessary  party  to  the  proper  settlement  of  the 
controversy. 

For  the  reasons  above  assigned,  as  well  as  those  expressed 
in  the  main  opinion,  the  exceptions  should  be  overruled 
and  the  judgment  follow  as  originally  recommended. 

Reed  and  RioHHoim,  CC,  concur. 

Peb.Ctjkiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  and  in  the  principal  opinion  prepared  by  Mr.  Com- 
missioner KeeDi  the  judgment  is  reversed. 

Heversed. 


Haley  v.  Eluott. 

L  Appeal  Under  Act  of  1885  — Rbqitibememts  of  Tmi:  Abstbacf.— 
In  the  prosecution  of  an  appeal  to  the  supreme  court  under  the  act 
of  1885^  the  appellant's  abstract  of  the  record  must  contain  sufficient 
of  the  proceedings  to  enable  the  court  to  fully  understand  and  de- 
termine the  questions  presented  for  decision,  and  in  default  of  such 
an  afastract  the  appeal  m'ust  be  dismiBeed. 


16^169 

20    IW 
380 


10    159 
19a  154 


160  Halet  v.  Elliott.  [Jan.  T., 

8.  Tax  Sale  of  Pebsonal  Pbopebty  —  Regulabity  of  PRocsEDiRas 
Questioned  on  Appeal.—  Wbere  the  contest  below  involved  the 
regularity  of  a  tax  sale  of  personal  property,  the  validity  of  the  tax, 
assessment,  levy,  sale  and  all  the  proceedings  being  denied  by  the 
appellact^  who  was  plaintiff  in  the  trial  courts  and  the  same  ques- 
tionsr  are  presented  here,  the  appeal  must  be  dismissed  where  the 
abstract  of  the  record  fails  to  contain  exemplifications  of  the  tax 
schedule,  assessment  roll,  bill  of  sale  from  county  treasurer  to  pur- 
chaser, and  other  necessary  exhibits 

8.  Tax  Warrant  Not  Judicial  Proge8&—  A  warrant  to  collect  taxes 
is  not  a  "  process,"  within  the  meaning  of  the  provision  of  th^  con- 
stitution relative  to  judicial  proceedings,  and  it  is  not  essential  to 
its  validity  that  it  shall  run  in  the  name  of  the  people. 

Appeal  from  Larimer  CowUy  CaurL 

Mr.  W.  T.  Hughes,  for  appellant. 

Mr.  J.  M.  Breeze,  Mr.  D.  E.  Parks  and  Mr.  H.  B.  John- 
son, for  appellee. 

EicHMOND,  C.  This  was  an  action  of  replevin  instituted 
by  Haley  as  plaintiff  in  the  justiioe's  court,  subseqaently 
appealed  to  the  county  court  of  Larimer  county,  where 
judgment  was  rendered  against  the  plaintiff,  to  reverse 
which  he  prosecutes  this  appeal.  The  appeal  was  perfected 
under  the  act  of  1 885. 

The  undisputed  facts  are  that  plaintiff  was  the  owner  of 
two  horses,  and  that  on  or  about  November  30, 1886,  L.  H. 
Breeze,  the  then  county  treasurer  of  Koutt  county,  seized 
the  horses  for  an  alleged  tax  due  said  county,  and  sold  the 
same  at  a  tax  sale,  the  defendant  becoming  the  purchaser. 
Thereafter  plaintiff  instituted  this  suit  in  replevin  to  re- 
cover the  horses,  claiming  that  no  tax  was  due  from  him  to 
the  county ;  that  his  property  was  never  valued  or  assessed ; 
that  there  was  no  meeting  of  the  board  of  equalization; 
that  the  tax  proceedings  and  sale  were  void ;  and  that  no 
title  passed  to  defendant  as  purchaser  at  the  tax  sale. 

The  contention  of  appellant  is  that,  he  having  proved 
ownership,  it  was  the  duty  of  the  defendant  to  establish 
title  as  purchaser  by  showing  that  the  tax  was  due,  and  that 
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all  of  the  proceedings  in  the  assessment,  levy  and  sale  were 
regalar  and  valid. 

The  caase  was  tried  in  the  court  below,  and  it  appears 
that  several  exhibits,  numbered  from  1  to  5,  were  intro- 
duced on  the  part  of  defendant,  and,  in  addition  thereto, 
a  bill  of  sale,  executed  in  due  form  by  the  treasurer  of  said 
county  to  him,  as  purchaser,  was  also  introduced.  Upon 
the  testimony  and  exhibits  the  court  below  found  for  the 
defendant,  and  entered  judgment  against  plaintiff  for  costs. 
Whether  this  finding  and  conclusion  of  the  court  were  cor- 
rect or  not  it  is  absolutely  impossible  for  us  to  determine 
from  the  abstract  and  record  in  this  case,  the  appellant  hav- 
ing failed  to  submit  in  his  abstract  the  exhibits  produced  in 
the  court  below. 

The  act  under  which  this  appeal  was  prosecuted  provides 
that  the  cause  shall  be  submitted  to  the  supreme  court  upon 
printed  abstracts  of  the  record,  setting  forth  so  much 
thereof  as  may  be  necessary  to  a  full  understanding  of  the 
question  presented  for  decision,  and  no  more.  The  act 
further  provides  for  additional  and  amended  abstracts  in 
case  the  parties  differ  as  to  the  correctness  or  sufficiency  of 
those  supplied.  But  one  abstract  is  filed,  and  that  by  the 
appellant,  and  it  does  not  contain  enough  to  enable  us  to 
say  whether  or  not  the  defendant  below  failed  to  show 
title  as  purchaser  at  the  tax  sale,  conceding  it  was  his  duty 
to  do  so.  The  tax  schedule,  exemplifications  of  the  assess- 
ment roll,  bill  of  sale  from  the  treasurer,  and  other  papers 
are  omitted  from  the  abstract^  which  we  think  it  was  the 
duty  of  the  appellant  to  submit. 

It  is  not  incumbent  upon  this  court  to  look  beyond  the 
abstract  of  record  for  the  purpose  of  determining  the  con- 
troversy, nor  are  we  at  liberty  to  do  so.  The  statute  re- 
quired that  su£Bcient  shall  be  submitted  to  enable  the  court 
to  fully  understand  and  determine  the  question  presented 
for  its  decision.  South  Bcyalder  Ditch  Go.  v.  Community 
Ditch  Cb.,  8  Colo.  429 ;  Hurd  v.  McClellan,  13  Colo.  7. 

But  fairness  to  appellant's  counsel  probably  requires  that 
Voi*  16  - 11 
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we  should  notice,  regardless  of  the  imperfect  abstract,  one 
point  urged  for  reversal.  The  abstract  contains  a  copy  of 
the  tax  warrant  under  which  the  property  in  question  was 
levied  upon  and  sold.  This  warrant  did  not  run  in  the 
name  of  the  people,  and  counsel  insists  that  it  was  for  this 
reason  void,  and  the  sale  thereunder  was  therefore  a  nallitj. 
The  listing,  valuation  and  tax  levy  have  been  likened  to  a 
judgment;  and  the  '^  warrant  to  collect"  has  been  spoken 
of  as  somewhat  analogous  to  an  execution.  But  we  do  not 
think  counsePs  present  objection  well  taken.  The  constitu- 
tional provision  upon  which  he  relies  is  found  alone  in  the 
judiciary  article  of  that  instrument;  and,  in  our  judgment, 
the  word  "  process  "  is  there  used  solely  with  reference  to 
judicial  processes,  i.  e.,  processes  issued  in  ordinary  jadiciol 
actions,  proceedings  or  prosecutions.  Tweed  v.  Metoalf,  I 
Mich.  579 ;  Wisner  v.  Da/oenparty  5  Mich.  501.  The  appeal 
should  be  dismissed  without  prejudice. 

BissELL  and  Bbed,  CC,  concur. 

Feb  Curiam.    For  the  reasons  stated  in  the  foregoing 
opinion  the  appeal  is  dismissed  without  prejudice. 

Appeal  dumissed. 
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BUBLOOK   ET  AL.   Y.    CbOSS  ET  AL. 

1.  Principal  and  Agent — Unauthorized  Acts  op  Agent  Void  With- 

out RATiFlCimoN. — A  contract  with  defendant^  who  was  an  agent 
of  a  mercantile  houae,  made  by  a  traveling  saleBman  of  the  plaint- 
iffs*, to  cancel  a  debt  due  the  latter  house  from  the  firm  of  which 
defendant  was  formerly  a  member,  in  consideration  of  his  buying 
goods  for  his  present  employers  from  the  plaintiffs,  conatitiitoB  no 
defense  to  an  action  for  the  debt 

2.  Tendeb  —  Misleading  Instruction.— Where  it  was  shown  that  a 

former  member  of  a  firm  offered  to  pay  one-half  of  the  partnership 
debt  for  an  individual  release  from  the  other  portion,  but  there  was 
no  evidence  of  a  legal  tender  of  the  amount^  it  was  erroneous  and 
misleading  to  charge  the  jury  Uiat  a  tender  was  an  offer  to  pay  the 
amount  due  in  cash. 
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Error  to  Prefmoni  County  Court. 
Mr.  A.  Maoon,  for  plaintiffs  in  error. 
Mr.  Joseph  H.  Maupin,  for  defendants  in  error. 

BissBLL,  C.  This  action  was  originally  bronght  before  a 
JQstice  by  Barlock  &  Co.  against  the  defendant  Cross,  to 
recover  $265  for  goods  sold  and  delivered  in  the  state  of 
Wisconsin.  The  trial  resulted  in  a  judgment,  from  which 
an  appeal  was  taken  to  the  county  court  of  Fremont 
county,  where  judgment  was  again  rendered  for  plaintiffs 
for  $122.  The  action  was  tried  without  written  pleadings, 
and  simply  upon  the  statement  of  the  cause  of  action  which 
was  originally  made  before  the  justice.  There  was  no  con- 
tention whatever  concerning  the  substantial  facts  out  of 
which  the  plaintiffs'  cause  of  action  grew.  As  already 
stated,  the  action  was  brought  to  recover  the  price  and 
value  of  certain  goods  sold  by  Burlock  &  Co.  to  Cross  & 
Hambright.  The  sale  of  the  goods,  and  the  amount  and 
value,  w^ere  conceded.  The  principal  defense  rested  on  ^n 
agreement  said  to  have  been  made  years  after  the  sale  with 
a  traveling  agent  who  represented  Burlock  &  Co.  Sub- 
stantially it  was  that,  if  the  defendant  Cross  would  puiS 
chase  for  the  house  in  which  he  was  then  clerking  what  his 
employers  needed  in  the  line  of  goods  carried  and  sold  by 
the  plaintiffs,  the  debt  of  Cross  &  Hambright  would  be  for- 
given. Cross  testified  that,  in  pursuance  of  the  agreement, 
he  gave  an  order  for  goods  to  be  furnished  to  his  firm,  and 
subsequently,  when  he  went  into  business  for  himself,  con- 
tinued to  purchase  goods  from  the  same  parties.  Whether 
such  an  agreement,  without  more,  can  be  said  to  be  based 
upon  a  sufficient  consideration  to  support  it  as  a  release  of 
an  existing  debt,  is  a  thing  which  in  this  opinion  need  not 
be  determined.  According  to  the  proof  'in  the  case,  the 
agreement  Avas  of  no  value  for  the  purposes  of  a  defense. 
It  was  made  with  a  traveling  salesman  representing  Burlock 
&  Co.,  and  as  such  he  would  be  without  authority  to  enter 


164  BuELooK  V.  Ciioss.  [Jan.  T., 

into  any  convention  of  that  description  which  would  bind 
his  employers.  In  order  to  make  the  defense  available,  it 
was  incumbent  upon  the  defendant  to  show  original  au- 
thority in  the  salesman,  or  else  a  subsequent  ratification  of 
the  act  or  agreement  by  the  firm.  It  was  conceded  that 
there  was  no  original  authority.  In  order  to  support  an 
agreement  made  by  an  agent  who  possesses  no  original  au- 
thority the  ratificatiotL  proven  must  be  of  the  agreement 
originally  entered  into,  and  it  must  be  shown  to  have  beea 
made  with  full  knowledge  of  the  thing  to  be  ratified,  and 
the  intention  of  the  principal  must  either  be  proven  or  nec- 
essarily inferable  from  the  language  and  terms  of  the  trans- 
action between  the  parties.  Nothing  of  this  sort  appears 
in  the  record.  It  is  therefore  apparent  that  this  agreement, 
as  originally  made  with  the  salesman,  was  not  good  as  a 
defense,  nor  was  it  sustained  by  the  proof  offered  of  a  sub- 
sequent ratification. 

An  equally  fatal  error  was  committed  by  the  court  in  the 
instructions  which  it  gave  to  the  jury.  During  the  prog- 
ress of  the  trial  some  testimony  was  offered  by  the  de- 
fendant tending  to  show  an  offer  on  his  part  to  pay  one- 
half  of  the  debt  due  from  his  firm,  providing  he  could  be 
released  individually  from  the  obligation  to  pay  the  other 
portion.  On  this  testimony  the  court  attempted  to  in- 
struct the  jury  upon  the  law  of  tender.  The  court  told 
them,  in  substance,  that  a  tender  was  an  offer  to  pay  the 
amount  due,  and  an  offer  to  pay  over  the  amount  in  cash. 
It  should  not  have  been  given  to  the  jury,  for  there  was 
no  evidence  in  the  case  that  the  plaintiff  ever  made  any 
tender.  It  was  not  an  accurate  statement  of  the  law,  for 
the  obligation  to  keep  the  tender  good  is  as  essential  t4> 
the  legal  efficacy  of  a  tender  as  the  offer  of  the  money  it- 
self. Neither  having  been  done  by  the  defendant,  he  was 
not  entitled  to  have  any  instruction  on  that  subject  given 
to  the  jury.  Evidently  the  instructions  must  have  misled 
them,  and  they  must  have  regarded  the  offer  to  pay  as  the 
equivalent  of  a  payment;  for  upon  no  other  hypothesis 
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could  they  have  rendered  the  judgment  for  plaintiffs  for 
less  than  one-half  of  the  sum  admitted  to  be  due  as  prin- 
cipal on  the  original  debt.  The  want  of  evidence  to  sup- 
port the  recovery,  and  the  error  committed  by  the  court  in 
its  instructions  to  the  jury,  render  it  impossible  to  sustain 
the  judgment.  It  should  be  reversed  and  the  cause  re- 
remanded. 

Bbed  and  Biohmokd,  CO.,  concur. 

Feb  Cubiak.    For  the  reasons  stated  in  the  foregoing 

opinion  the  judgment  is  reversed. 

Seoeraedn 


Caspenteb  Y.  Iknbs. 

1.  Replevin  Aoainst  an  Officer.— BepleTin  wiU  lie  in  any  state 

court  of  competent  jurisdiction,  in  favor  of  the  owner  of  goods 
seized  by  an  officer  on  a  writ  against  a  third  person,  in  an  attachr* 
ment  suit  pending  in  any  other  court  of  the  state. 

2.  Pbogess  Not  Always  a  Protechon  to  an  Officer.— When  the 

evidenoe  in  a  replevin  suit  establishes  the  fact  that  an  officer  has 
taken  property  which  did  not  belong  to  the  person  against  whom  his 
process  ran,  the  taking  was  wrongful  and  the  process  affords  him  no 
justification. 

Error  to  District  Court  of  Mesa  County. 

Messrs.  Buoklin,  Stalet  &  Saflet  and  Mr.  Bybon  Mil- 
LBTT,  for  plaintiff  in  error. 

Mr.  KioHABD  A.  Thompson,  for  defendant  in  error. 

Bissbll,  0.  This  was  an  action  begun  in  June,  1885,  in 
the  county  court  of  Mesa  county,  to  recover  of  the  defend- 
ant, Innes,  the  possession  of  certain  personal  property  said 
to  have  been  wrongfully  taken  by  him  and  withheld  from 
the  plaintiff,  with  damages  for  the  taking  and  detention. 

The  defense  interposed  was  a  justification  by  the  defend- 
ant under  a  process  of  attachment  issued  out  of  the  county 
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court  of  Arapahoe  county,  in  a  suit  by  W.  A.  Hover  &  Co. 
against  one  J.  C.  Kennedy.  The  goods  in  controversy 
were  in  the  possession  of  the  plaintiff,  Carpenter,  but  had 
been  seized  by  the  sheriff  under  the  attachment  issued 
against  defendant  Kennedy  in  the  other  suit. 

Upon  the  trial  in  the  county  court  the  issues  were  found 
for  the  defendant  sheriff,  and  from  that  judgment  an  ap- 
peal was  taken  to  the  district  court.  When  the  case  came 
on  for  trial  in  that  court  a  stipulation  was  filed  by  the  at- 
torneys for  the  respective  parties,  setting  up  the  doubt  that 
existed  as  to  the  jurisdiction  of  the  court  in  an  action  of 
replevin  brought  against  an  officer  who  had  taken  goods 
under  a  writ  issued  against  a  third  person,  and  stipulating 
that  the  sole  question  which  should  be  tried  at  that  time 
should  be  the  one  relating  to  the  jurisdiction.  The  stipu- 
lation reserved  all  other  questions  for  ultimate  determina- 
tion. Under  this  stipulation  the  hearing  wajs  had,  and  tes- 
timony was  introduced  which  established  the  pendency  of 
the  other  suit,  the  seizure  by  the  sheriff  of  the  goods  claimed 
by  the  plaintiff,  and  evidence  was  tendered  to  show  the 
plaintiff's  ownership  and  title.  The  record  was  permitted 
to  be  offered,  but  proof  of  title  was  rejected. 

The  decision  was  rendered  upon  the  hypothesis  that  the 
property  was  m  eustodia  legia^  and  followed  what  was  erro- 
neously supposed  to  be  the  rule  laid  down  in  Parka  v.  WH^ 
cox,  6  Colo.  489. 

Since  this  decision  by  the  district  court,  however,  the 
precise  question  involved  has  been  adjudicated  by  this  tribu- 
nal. The  rule  has  been  established  that  replevin  will  lie 
in  any  state  court  of  competent  jurisdiction  in  favor  of 
one  who  is  the  owner  of  goods  which  had  been  seized  by 
the  sheriff,  or  any  other  officer,  upon  a  writ  against  a  third 
person,  where  the  suit  in  which  the  writ  issued  has  been 
brought  in  any  other  of  the  courts  of  the  state.  The  de- 
cision proceeds  upon  the  principle  that  the  taking  by  the 
officer  is  without  authority,  and  wrongful,  and  that  the 
process  will  afford  him  no  justification  if  the  proof  estab- 
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lishes  that  he  had  taken  property  which  did  not  belong  to 
the  perRon  against  whom  the  process  runs.  WUde  v.  Bmolea^ 
13  Colo.  683. 

Under  this  authority  it  is  evident  that  the  decision  of  the 
court,  holding  that  it  was  without  jurisdiction,  wajs  erro- 
neous, and  that  the  case  must  be  reversed  for  further  pro- 
ceedings. 

Reed  and  Biohkond,  CC,  concur. 

Feb  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed, 


Haley  y.  Bbeeze. 


CoNSTKUcnoK  OF  CoDE  OF  1885  AS  TO  FiLiNQ  Pleadinqs.—  The  practioe 
act  of  1886  required  the  pleadings  in  a  cause  to  be  iiled  with  the  clerk 
within  ten  days  after  service  by  the  defendant  of  a  copy  of  his  an- 
swer on  the  attorney  of  the  plaintiff,  but  imposed  no  duty  in  this  re- 
gard upon  the  defendant  It  likewise  required  the  pleadings  to  be 
80  filed  in  all  cases  before  judgment  or  default  should  be  entered. 
Under  this  act  a  defendant  who  served  a  copy  of  his  answer  in  apt 
time  upon  the  attorney,  and  thus  formed  an  issue,  was  entitled  to  de- 
fend the  action  although  his  answer  was  not  tendered  for  filing 
within  the  ten  days ;  and  the  court  erred  in  denying  his  application 
for  leave  to  file  his  answer,  and  in  rendering  judgment  by  default 
against  him. 

Appeal  from  Dvst/rieb  Court  of  RouU  County. 

Mr.  John  A.  Ootjltee  and  Mr.  W.  T.  Huqhes,  for  appel- 
lant. 

Mr.  John  M.  Bbeeze,  Mr.  Daniel  E.  Parks  and  Mr.  H.  B. 
Johnson,  for  appellee. 

BissELL,  C.  This  action  was  brought  by  Lewis  H.  Breeze, 
as  treasurer  of  Boutt  county,  on  an  injunction  bond  filed 
by  Haley  in  a  suit  to  restrain  the  county  treasurer  from 
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collecting  certain  taxes.    The  suit  was  commenced  under 
the  practice  act  of  1885.    The  only  error  which  will  be  con- 
'sidered  will  be  that  predicated  on  the  ruling  of  the  court 
which  deprived  the  appeUant  Haley  of  his  right  to  defend 
the  suit.    By  the  terms  of  the  act  of  1885,  the  summons 
must  contain  a  substantial  notification  to  the  defendant  of 
the  names  of  the  parties,  of  the  court,  and  the  purposes  of 
the  suit,  and  must  require  him  to  answer  and  serve  a  copy 
thereof,  within  a  time  specified,  upon  the  attorney  whose 
name  is  signed  to  it.    It  is  conceded  that  the  defendant 
served  his  answer  upon  the  attorney  in  apt  time,  and  thus 
formed  an  issue  which  he  was  denied  the  right  to  try.    The 
defendant's  answer  was  not  filed  in  the  clerk's  efSce  prior 
to  the  meeting  of  the  court  on  the  first  day  of  the  term 
ensuing  the  service.    On  that  day  the  defendant  tendered 
his  answer  to  the  clerk,  who  refused  to  file  it.    Some  time 
prior  to  that  date  the  plaintiff  had  filed  a  motion  for  a  de- 
fault, and  asked  for  judgment  because  of  this  failure  to  file 
the  answer.    Before  any  action  whatever  had  been  taken 
by  the  court  upon  this  motion,  the  defendant  asked  leave  to 
file  his  answer,  basing  his  motion  upon  the  ground  that  the 
answer  had  been  previously  served  in  apt  time,  in  accord- 
ance with  the  statute,  and  because  the  statute  itself  made 
no  certain  provision  as  to  the  time  at  which  the  answer 
should  be  filed  in  court.    The  court  denied  the  application, 
entertained  the  motion  for  a  default,  and  entered  judgment 
against  the  defendant  for  nearly  the  entire  amount  for 
which  the  plaintiff  had  sued.    The  statute  is  in  accord  with 
the  defendant's  contention.    It  provides  for  the  filing  of  the 
pleadings  within  ten  days  after  service  of  a  copy  of  the  an- 
swer, but  does  not  impose  a  duty  in  this  regard  on  the  de- 
fendant, or  enact  a  penalty  for  the  disregard  of  the  statute. 
The  section  which  contains  the  ten-day  clause  likewise  pro- 
vides that  the  pleading  must  be  filed  before  default  or  judg- 
ment.   The  only  inhibition,  in  the  nature  of  a  penalty, 
which  attaches  by  the  terms  of  the  statute,  is  that  relating 
to  the  entry  of  default  or  judgment.    It  is  thus  dear  that 
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the  defendant  loses  no  right  by  a  failure  to  file  his  answer, 
previously  served  in  apt  time,  within  the  specified  ten  days. 
While  it  w^as  in  the  power  of  the  court  to  order  the  answer 
filed  at  any  prescribed  time,  it  clearly  was  not  within  its 
power  to  enter  judgment  as  upon  a  failure  to  answer,  when 
no  such  penalty  was  imposed  by  the  statute,  and  the  act 
had  been  substantially  observed  by  the  defendant. 

It  is  clear  that  Haley  should  have  been  permitted  to 
defend. 

Counsel  have  pressed  some  questions  concerning  the 
proper  measure  of  damages  which  are  likely  to  be  of  im- 
portance on  the  trial.  A  decision  would  doubtless  be  an 
aid  to  the  trial  court.  It  would'  be  given  without  hesita- 
tion, if  the  record  contained  the  facts  essential  to  a  correct 
decision.  In  their  absence  an  intelligent  judgment  is  im- 
possible, and  these  matters  are  left  wholly  undetermined. 
For  the  reasons  given,  this  judgment  must  be  reversed, 
with  directions  to  the  court  below  to  set  aside  the  default 
and  judgment,  and  to  enter  an  order  permitting  the  answer 
to  be  filed,  when  the  cause  w^ill  proceed  according  to  the 
law  in  such  cases. 

BicHMOND  and  Keed,  CC,  concur. 

PsB  CusiAM.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  proceed  in  accordance  with  the  sugges- 
tions made. 

Heversed. 


16    160 

Caldwell  v.  Willey.  ^  S? 


A  Ybhdict  Rbsc/ltinq  fbom  Mistake  or  Bias  Should  Be  Set  Asms.— 
AppeUee  recovered  a  Terdict  and  judgment  against  appeUant  for 
98,845  damages  for  the  latter's  alleged  failure  to  comply  with  his 
agreement  to  execute  to  appeUee  a  five-years  lease  of  a  coal  miua  The 
alleged  contract  and  allegations  concerning  it^  including  appellant*8 
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owneTBhip  of  the  mine,  or  authority  to  lease  it»  were  denied  by  a 
verified  answer,  and  the  answer  was  fully  supported  by  the  eyidenca 
The  only  witness  who  testified  to  the  making  of  the  alleged  agreement 
to  lease  was  the  plaintiff,  his  testimony  being  inconsistent  with  his 
complaint,  and  improbable  on  its  face.  It  being  evident  that  tlie 
verdict  was  the  result  of  mistake  or  bias,  it  is  within  the  rule  which 
requires  such  verdicts  to  be  promptly  set  aside; 

Appeal  from,  District  Court  of  Fremont  Courvty. 

Mr.  Geobqe  C.  Kobsis  and  Mr.  S.  E.  Gilmobe,  for  appel- 
lants. 

Mr.  John  G.  Tatlob  and  Mr.  A.  Macon,  for  appellees. 

Seed,  0.  This  was  an  action  brought  by  appellee  to  re- 
cover damages  for  a  failure  to  execute  and  deliver  a  lease 
to  a  certain  coal  mine  in  Fremont  county.  The  issues  were 
made  by  cross-complaint  and  answer.  In  some  former 
litigation,  which  appears  to  have  been  between  the  Caldwell 
Coal  &  Oil  Company, —  a  corporation  of  which  appellant 
was  president, —  some  other  corporation,  and  appellee,  the 
nature  and  result  of  which  are  not  disclosed  in  this  record, 
it  appears  a  stipulation  was  filed  under  which  an  agreed 
judgment  was  entered,  and  that  by  such  document  it  was 
agreed  that  this  action  should  be  prosecuted  by  the  ap- 
pellee against  Caldwell  individually.  In  making  up  abstracts 
of  records  counsel  unfortigiately,  frequently,  weU  knowing 
the  premises  themselves,  forget  that  this  court  is  not  equally 
well  informed  in  regard  to  proceedings  in  the  trial  court, 
and  cause  much  labor  and  trouble  by  not  stating  full  and 
sufiicient  facts,  and  we  are  compelled  to  grope  about,  and, 
by  inference  from  the  meager  facts  stated,  to  arrive  at  some 
conclusion  in  the  premises. 

The  case  in  some  respects  is  quite  peculiar.  The  allega- 
tions  in  the  cross-complaint  are  that  on  June  15, 1884,  Elder, 
Jones,  Delano,  Cole  and  appellant  were  the  owners  in  fee 
and  in  possession  of  certain  lands,  and  that  they,  ^^  desiring 
to  have  the  same  prospected  for  coal,  agreed  with  appellee 
that  he  [appellee]  should  explore  for  coal,  and,  in  case  of  dis- 
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CO  very  of  a  yein,  said  Elder,  Jones,  Cole,  Delano  and  Cald- 
well, for  certain  considerations,  which  included  payment  of 
royalties,  *  *  *  should  and  would  execute  to  him  (Willey) 
their  certain  lease  and  demise  in  writing  of  the  whole  of 
said  premises  for  a  term  of  five  years^"  etc.  ^'  That  in  and 
about  the  making  of  the  said  agreement  with  appellee,  the 
said  Elder,  Jones,  Cole  and  Delano  were  represented  by 
the  said  Caldwell,  who,  in  making  the  said  agreement,  acted 
and  agreed  for  and  on  behalf  not  only  of  him,  the  said  Cald- 
well, but  of  the  said  Elder,  Jones,  Cole  and  Delano ;  and 
that  Caldwell  was  *  *  *  authorized  so  to  agree  "  for 
the  others.  This  is  the  only  agreement  alleged, —  a  joint 
agreement  of  all  the  owners;  the  consideration  moving 
them  being  to  have  '^  the  land  prospected  for  coal."  It  is 
also  alleged  that,  after  the  agreement  was  made.  Elder, 
Jones,  Cole  and  Delano  were  fuUy  informed,  and  ratified 
it,  and  permitted  him  to  go  to  work  upon  the  land ;  that, 
relying  upon  the  agreement,  appellee  entered  into  posses- 
sion, expended  large  sums  of  money,  and  on  his  part  com- 
plied fully  therewith ;  that  Caldwell,  Jones,  Cole  and  Delano 
delayed  and  finally  refused  to  execute  a  lease,  and  that  ap- 
pellee sustained  great  damage ;  prays  that  all  the  last-named 
parties  be  made  defendants,  for  a  decree  compelling  a  lease, 
for  an  injunction,  damages,  etc.  The  complaint  was  veri- 
fied by  appellee.  « 

There  was  no  joint  answer,  and  neither  Elder,  Cole,  Jones 
nor  Delano  answered.  Appellant  answered  individually, 
denying  that  he,  individually  or  in  connection  with  others* 
at  any  time  made  an  agreement  to  lease  the  land  or  the 
mine  for  five  years,  or  any  other  time ;  denied  that  at  any 
time  before  November  21, 1884,  he  was  the  owner  of  any 
part  of  or  had  any  interest  in  the  land;  denied  that  he 
desired  to  have  the  land  prospected  for  coal,  or  that  he, 
individually  or  in  connection  with  others,  entered  into  an 
agreement  with  appellee  to  explore  the  land  for  coal ;  de- 
filed that  he,  for  himself  or  in  connection  with  others,  was 
to  execute  any  lease  whatever ;  denied  that  he  ever  repre* 
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sented  Elder,  Jones,  Cole  and  Delano,  or  either  of  them, 
in  any  agreement  with  appellee  as  agent ;  admitted  that  on 
Jane  15,  1884,  he  was  in  possession  of  the  premises,  but 
alleged  it  to  have  been  under  a  lease  from  the  owners,  that 
expired  on  the  15th  of  November,  1884;  admitted  that  ap- 
pellee mined  and  took  coal  from  a  vein  on  the  premises,  bat 
denied  that  it  was  under  any  agreement  with  him,  or  with 
his  authority,  etc.    The  answer  was  verified. 

It  is  evident  that  there  is  not  a  full  transcript  of  the 
cross-complaint  in  this  record.  It  appears  inferentially  that 
certain  corporations  were  made  co-defendants.  Who  they 
were,  and  for  what  purposes  joined,  we  are  not  informed. 
It  is  stated  that  ^Hhe  corporations  answered  the  cross- 
complaint,  but  no  issue  concerning  them  was  tried."  The 
answers  of  the  corporations  are  not  given. 

The  trial  was  to  a  jury,  resulting  in  a  verdict  for  appellee 
for  $3,345,  and  a  judgment  upon  the  verdict. 

It  appears  to  have  been  conceded,  or  at  least  not  disputed, 
that  at  the  time  of  the  alleged  making  of  the  agreement 
appellant  owned  no  interest  in  the  property,  and  that  he 
first  acquired  an  interest  in  November  following.  It  is  also 
conceded,  or  not  disputed,  that  at  the  date  of  the  alleged 
agreement  for  a  lease  neither  appellant  nor  the  corporation 
of  which  he  was  president  had  any  interest  in  the  property, 
except  a  lease  from  the  owners,  expiring  on  November  15th 
of  the  same  year ;  and  that  at  the  expiration  of  such  lease 
the  owners  went  into  possession,  and  retained  it  until  Jan- 
uary 1,  1885,  when  a  new  lease  was  made  to  ap{>ellant  for 
one  year. 

Numerous  errors  are  assigned,  many  of  which  it  will  not 
be  necessary  to  discuss.  It  is  urged  that  the  damages 
allowed  were  excessive.  Nearly  all  of  the  evidence  in  the 
record  upon  the  question  of  damage  was  that  of  appellee. 
Apparently  no  effort  at  reduction  was  made  by  appellant. 
If  the  finding  upon  the  other  issues  was  correct,  and  can 
be  sustained,  the  assessment  must  stand.  The  amount  was 
warranted  by  the  evidence,  and  seems  reasonably  moderate 
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under  the  proof.  A  party  cannot  let  such  questions  go  by 
default  upon  the  trial,  and  urge  them  here,  when  the  only 
question  is  as  to  the  amount  awarded,  and  the  verdict  does 
not  exceed  the  proof. 

Upon  the  trial  there  was  no  evidence  introduced  nor  at- 
tempt made  to  establish  a  joint  agreement  by  the  owners 
to  make  a  lease,  nor  of  any  desire  to  have  the  land  explored 
or  prospected  for  coal,  which  was  alleged  as  the  incentive 
or  consideration  for  the  supposed  promise.  It  was  shown 
and  conceded  that  Caldwell  was  not  an  owner;  that  he  was 
in  possession  under  a  lease  from  the  owners;  consequently, 
that  the  owners  had  no  control  of  the  property  for  the  pur- 
poses supposed  at  the  time,  nor  the  possession  of  the  prop- 
erty as  alleficed  in  the  cross-complaint.  No  effort  was  made 
.0  f.  ..y  .%  co^eot  tho  ow  J.  with  the  .»n«>otion.  No 
proof  was  made  or  attempted  in  support  of  the  allegation 
that  Ca.ldwell  acted  as  the  agent  of  the  owners;  and,  al- 
though the  only  agreement  alleged  was  a  joint  one,  where 
all  the  owners  were  parties,  appellee  (Willey)  testified  to  an 
agreement  with  Caldwell  alone,  stating  in  his  evidence  that 
he  supposed  him  (Caldwell)  to  be  the  sole  owner  of  the 
three  thousand  acres  of  land,  and  that  he  never  knew  that 
he  was  not  the  sole  owner  until  November  16, 1884. 

The  testimony  is  very  voluminous  and  contradictory. 
The  only  person  testifying  directly  and  positively  to  a  con- 
tract for  a  lease  for  five  years  is  the  appellee.  J.  C.  Ban- 
semer's  testimony  was  taken  on  behalf  of  appellee.  He 
says  that  Willey  entered  upon  the  land,  and  commenced 
opening  the  mine,  July  8, 1884,  "  by  permission,  and  with 
the  expectation  of  getting  a  lease  from  Caldwell.  I  became 
interested  with  Willey,  holding  one-half  interest ;  I  furnish- 
ing what  cash  means  were  needed  and  credit  to  buy  othier 
materials.  *  *  *  After  the  expiration  of  the  Caldwell 
Coal  &  Oil  Company's  lease,  Kovember  15, 1884,  Willey 
desired  me  to  get  a  lease  from  Mr.  Jones,  who  represented 
the  largest  portion  of  the  property."  In  answer  to  an  in- 
terrogatory he  says :  "  Mr.  Willey  stated  that  he  had  no 
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doubt  that  he  could  get  a  lease,  but  that  it  always  ended  in 
failure.  Twice  he  represented  that  he  had  a  lease  from 
Caldwell,  but  was  never  able  to  produce  it."  In  answer  to 
the  interrogatory :  "  Did  you  ever  purchase  from  Mr.  Willey 
his  claim  or  interest  in  the  Willey  mine,  and,  if  so,  when?" 
he  said:  ^^Mr.  WilTey  sold  me  his  entire  interest  in  the 
mine  April  21,  1885,  with  the  positive  assurance  that  I 
should  have  a  lease."  This  assignment  was  in  v^riting,  and 
was  put  in  evidence  as  Exhibit  A.  In  answer  to  the  inter- 
rogatory :  "  Did  you  ever  have  any  conversation  with  Mr. 
Caldwell  on  the  subject  of  the  five>years  lease?"  he  said: 
"Yes;  during  the  first  week  in  July,  1884.  Question.  In 
that  conversation,  did  you  ascertain  from  Mr.  Caldwell  that 
he  had  agreed  with  Willey  to  give  you  and  Willey  a  five- 
years  lease  upon  the  coal  vein?  Answer.  Mr.  Caldwell 
left  me  under  that  impression."  On  redirect  examination 
he  was  asked :  "  Did  Mr.  Caldwell  ever  tell  vou  himself 
that  he  would  give  Mr.  Willey  a  five-years  lease,  or  did  he 
state  that  fact  to  Mr.  Willey,  and  did  Mr.  Willey  report  it 
to  you?  A.  He  did  not  tell  me  personally,  but  told  Willey, 
and  Willey  reported  it  to  me."  The  witness  further  testi- 
fied that  in  November  or  the  first  of  December,  1884,  he 
knew  CaldwelFs  lease  had  expired ;  that  at  the  request  of 
Willey  he  went  to  see  Jones,  to  secure  a  lease  from  the 
owners;  and  that  several  times  Jones  promised  them  a 
lease.  This  rather  equivocal  and  uncertain  testimony  of 
Bansemer's  is  all  the  testimony  supporting  Willey. 

Caldwell  positively  and  directly  denies  that  he  ever 
agreed  with  Willey  to  make  a  lease  for  five  yearS ;  states 
that  it  would  have  been  impossible  for  him  to  have  done 
so  —  Fir^,  for  the  reason  that  he  was  not  an  owner  of  any 
share  of  the  property  at  the  time  the  alleged  promise  was 
made;  second,  that  all  the  control  he  had  of  the  property, 
or  interest  in  it,  was  that  of  the  Caldwell  Coal  &  Oil  Com- 
pany,  which  was  a  lease  to  expire  in  four  or  five  months. 
Caldwell's  testimony  is  sustained  by  that  of  Mr.  Jones,  one 
of  the  largest  owners  of  the  property.    He  testified  that  in 
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July,  1884,  Willey  had  a  conversation  with  him.  "  He  said 
*  *  *  he  had  got  permission  to  mine  on  section  18  until 
the  expiration  of  Caldwell's  lease,  which  expired  the  15th 
of  November,  1884;"  and  on  cross-examination,  when 
asked  in  regard  to  Willey's  knowledge  of  the  time  that 
Caldwell's  lease  expired,  said :  '^  He  did  not  know,  for  I 
told  Willey  —  so  had  Caldwell  —  how  long  Caldwell's  lease 
was  to  run.  Question.  When  did  you  tell  him  this?  Answer. 
Previous  to  the  time  he  commenced  w^ork  on  section  18  he 
was  there  working  by  the  day  at  what  was  called  the  '  Can- 
field  '  mine." 

On  November  15, 1884,  the  Caldwell  lease  expired,  and 
possession  was  taken  by  the  owners.  Willey,  by  license  or 
permission  of  the  owners,  continued  to  mine  until  Janu- 
ary 1, 1885,  paying  royalty  to  Mr.  Jones.  At  that  time  a 
new  lease  was  made  by  the  owners  to  Caldwell  for  one  year. 
Mr.  Jones  says:  "  After  the  lease  was  made  to  Caldwell,  I 
told  Willey  that  he  must  stop  mining  coal  there,  but  that 
he  could  go  to  Caldwell  and  see  if  he  could  get  Mr.  Cald- 
well's consent  to  mine  coal.  Mr.  Willey  said  he  would  go 
to  Caldwell  about  it.  Question.  Did  Willey  claim  at  that 
time  that  he  was  there  under  a  lease  or  promise  of  a  lease 
from  Caldwell?  Answer.  No;  he  said  that  he  wanted  to 
get  a  lease  from  Caldwell."  Willey  had  paid  Caldwell  no 
royalty  whatever  for  the  coal  taken  out  between  the  time 
of  his  entry  and  the  expiration  of  the  lease  on  the  15th  of 
November,  previous.  It  is  shown  that  Willey  went  to  Cald- 
well to  get  a  lease  after  Caldwell  got  the  new  lease  from 
January,  1885,  to  January,  1886;  and  Mr.  Jones  further 
says:  ^'I  was  in  Caldwell's  office  about  March,  1885,  and 
Caldwell  read  a  memorandum  to  Willey.  Willey  wanted 
to  get  a  lease  but  did  not  pay  the  royalty.  Caldwell  in- 
sisted it  should  be  paid ;  not  only  all  back  royalty,  but  for 
all  coal  he  should  mine  in  the  future.  Willey  said  he  would 
see  Caldwell  again."  He  further  testified  that  the  memo- 
randum for  a  lease  made  by  Caldwell  to  Willey  was  to 
expire  December  31, 1885,  and  that  Willey  made  no  objec- 
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tion  to  the  time  mentioned.  "  I  never  heard  of  a  five-years 
lease  until  a  short  time  before  this  suit  was  commenced.'^ 

C.  P.  Elder,  one  of  the  owners,  testified,  in  answer  to  the 
question  whether  he  had  ever  had  any  conversation  with 
"Willey  regarding  a  lease :  "  I  had  several  conversations  with 
him  in  my  room ;  also  in  George  C.  Korris'  room ;  and  he 
made  certain  statements  in  which  he  said  Mr.  Jones  had 
given  him  a  lease,  and  that  Mr.  Caldwell  had  given  him  a 
lease,  etc.  Afterwards  Mr.  Jones  and  Mr.  Caldwell  met 
him  in  my  room,  and  together  they  said  that  they  bad 
never  made  such  a  lease.  Mr.  Willey  was  present  when 
the  statement  was  made,  and  that  they  had  never  made  or 
promised  a  lease.  When  this  statement  was  made  Mr. 
Willey  did  not  contradict  it.  This  was  during  a  conversa- 
tion with  Willey,  and  he  heard  it." 

Although  the  former  owners  of  the  land  and  the  Cald- 
well Coal  &  Oil  Company  were  by  stipulation  dropped  out 
of  the  litigation,  and  it  was  continued  against  appellant 
alone,  an  examination  of  the  entire  evidence  shows  that 
whatever  was  done  or  attempted  by  Caldwell,  if  not  done 
on  behalf  of  the  corporation  df  which  he  was  president^ 
was  done  through  and  by  advising  with  or  with  the  co- 
operation of  Mr.  Norris,  the  secretary  of  the  corporation. 
Mr.  Norris  testified  that  on  the  8th  or  9th  of  July,  1884, 
he  was  at  the  office  on  Coal  creek,  and  Mr.  Caldwell 
showed  him  a  statement  or  proposition  for  a  lease  to  Wil- 
ley for  five  years  in  the  handwriting  of  Mr.  Bansemer,  that 
Caldwell  said  Willey  had  left  there  the  night  before.  It 
appears  the  matter  was  by  Caldwell  submitted  to  Norris 
for  his  action  or  consideration,  and  he  testified :  ^^  Im- 
mediately after,  I  went  over  to  see  Mr.  Willey.  His  house 
was  probably  twenty  rods  from  the  office.  Before  I  ar- 
rived at  the  house,  he,  being  in  the  yard,  came  to  meet  me. 
I  spoke  to  Mr.  Willey  about  the  memorandum  he  had  left 
at  the  office  for  the  lease.  I  at  once  said  to  Mr.  Willey 
that  it  was  impossible  to  think  of  such  a  lease  as  that,  be- 
cause we  only  had  an  option  on  the  property  that  would 
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only  ran  about  four  months  from  that  time,  or  ending  the 
15th  of  November,  1884 ;  and,  while  we  expected  to  take 
the  property,  yet  we  could  not  execute  a  lease  for  longer 
than  that  time  under  any  circumstances.    Neither  would 
I  advise  him  to  take  a  lease  for  any  length  of  time,  on  ac- 
count of  the  uncertainty.    Mr.  WiUey  said  he  was  not  par- 
ticular about  that ;  that  that  was  written  by  Mr.  Bansemer, 
and  he  had  put  in  five  years,  but  he  was  willing  to  take  it 
for  any  length  of  time,  but  he  did  not  like  to  take  it  for  a 
short  time,  because  it  would  be  necessary  for  him  to  get 
some  other  parties  to  furnish  him  the  money.    I  told  him 
that  was  a  matter  he  must  decide  himself,  but  it  was  ut- 
terly impossible  for  us  to  execute  a  lease  longer  than  the 
15th  of  November,  1884.    Question.  Was  there  anything 
said  at  that  time  to  Mr.  Willey  about  a  promise?    Answer. 
He  said  nothing  whatever  about  a  promise  being  made. 
*    *    *    I  then  said  to  Mr.  Willey  that  I  would  draw  up 
for  him  a  permit,  if  he  wished  something  in  writing,  to  go 
on  and  mine  coal  up  to  the  time  our  lease  expired, —  the 
15th  of  November,  1884.    I  immediately  went  over  to  the 
ofSce,  and  drew  up  a  rough  sketch  of  a  license  or  permit  for 
him  to  mine,  and  handed  it  to  Willey  [which  he  identifies 
as  the  one  in  evidence].    I  told  him  that  was  the  utmost 
that  we  could  do.    He  then  said  be  was  satisfied  with  that, 
but  he  wished  to  send  it  to  Mr.  Bansemer.    *    *    *    He 
told  me  he  was  perfectly  satisfied  with  this,  but  said  he 
would  have  to  submit  it  to  Mr.  Bansemer ;  and,  whether 
Mr.  Bansemer  agreed  to  it  or  not,  he  would  execute  it 
when  it  came  back.    I  then  and  there  distinctly  told  Mr. 
Willey  I  would  not  advise  him  to  do  anything  whatever 
with  this  property ;  it  was  so  short  a  time ;  and  it  would 
be  foolish  for  him  to  go  on  and  go  to  any  expense  mining 
coal  under  this  agreement.    He  said  he  could  get  coal  al- 
most from  the  surface,  and  the  expense  of  opening  the 
mine  would  be  very  small,  and  that  he  was  ivilling  to  take 
the  risk." 
The  testimony  of  John  S.  Palmer  in  regard  to  conversa- 
Vouid— 13 
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tions  had  by  him  with  Willey  also  sustains  the  other  evi- 
dence given  on  the  part  of  the  appellant.  It  is  clear  that 
the  only  written  instrament  given  appellee  was  the  un- 
signed draft  of  the  license  or  permit  drawn  and  delivered 
by  Norris.  It  also  appears  from  the  testimony  of  appellee, 
as  well  as  that  of  others,  that  during  the  occupation  of  the 
mine  by  Willey  he  was  in  treaty  with  the  Denver  &  Rio 
Grande  Eailway  Company,  or  with  some  of  its  officers,  to 
secure  a  side-track  and  switches  at  the  coal-bank,  to  facili- 
tate shipping;  and  on  October  19,  1884,  he  wrote  the  fol- 
lowing letter,  which  was  in  evidence  and  marked  ^'  Exhibit 
0:"  "Coal  Creek,  Colo.,  10-19-1884.  Mr.  Caldwell  & 
Norris  —  Dr.  Sirs:  Sence  my  return  from  Denver  i  have 
Bin  thinking  what  is  Best  to  do  when  Mr.  Danforth  loms 
up  here  and  wants  to  see  my  contrack  Before  con  tracking 
with  me  for  my  coal.  Don't  you  think  it  will  Bee  Best  for 
you  to  Draw  up  a  Bogus  Contrack  and  send  it  to  m^,  with 
the  understanding  that  i  will  return  the  same  to  you  after 
the  D.  &  B.  g.  Puts  a  Switch  in  at  the  mine ;  if  i  show  the 
one  i  have  got  they  want  do  Enny  thing,  you  Bet.  Please 
let  me  here  from  you  at  once  what  is  Best  to  do.  the 
miners  all  hot  yet.    yours  Respectfully,  H.  Willey." 

In  this  there  is  no  assertion  of  any  promise  to  him  by 
Caldwell  to  make  and  execute  a  honafide  contract  of  lease, 
and  asking  a  fulfillment  of  a  promise,  no  complaint  that  it 
has  not  been  done,  but  a  tacit  admission  that  the  unsigned 
draft  of  a  license  was  the  document  under  which  he  held, 
and  his  authority  for  mining.  He  says,  if  he  shows  the 
authority  he  has,  the  railroad  company  will  do  nothing; 
and  with  an  exhibition  of  moral  obliquity  that  should  dis- 
credit him  in  any  court,  he  asks  that  a  "  bogus  "  contract  of 
lease  be  sent  to  him,  by  which  he  can  impose  upon  the  rail- 
road company,  and  afterwards  return  it.  It  is  unnecessary 
to  comment  upon  Willey 's  testimony,  or  his  want  of  moral 
integrity,  as  evinced  by  his  own  evidence  and  in  his  corre- 
spondence. It  is  sufficient  to  say  that  his  testimony  is  not 
only  not  supported  by  that  of  any  other  witness,  but  is 
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overwhelmingly  contradicted  and  overthrown  by  that  of 
several  others.  The  letter  above  given,  when  identified 
and  admitted  in  evidence,  was  alone  saflScient  to  render  his 
entire  evidence  insufficient  if  it  had  been  uncontradicted. 

Leaving  out  of  consideration  the  fact  that  there  is  no  evi- 
dence whatever  to  sustain  the  allegations  of  the  cross-com- 
plaint, as  before  shown,  and  the  fact  of  the  assignment  of 
Willey  to  Bansemer  of  all  his  interest  by  a  writing  of  April 
21,  1885,  which  should  have  precluded  him,  if  he  had  had  a 
lease,  from  claiming  damage  after  that  date,  and  basing  our 
conclusion  only  oh  the  ground  of  a  want  of  evidence  to  sni- 
tain  the  verdict,  we  think  the  judgment  should  be  reversed^ 
On  examination,  it  is  obvious  that  the  verdict  was  the  re- 
sult of  mistake  and  misapprehension,  or  of  bias  and  prejiK 
dice.  It  was  certainly  unwarranted,  and  should  have  been 
set  aside.  This  court,  like  others  of  last  resort,  ia  loth  tQ 
interfere  with  findings  of  fact  by  a  jury,  and  has  in  several 
instances  carried  the  rale  of  non-interference  to  the  fullest 
extent  allowable ;  but  where,  as  in  this  case,  the  verdict  is 
clearly  the  result  of  misapprehension  or  bias,  the^^e  should 
be  TkQ  hesitation  in  setting  it  aside.  We  find  no  error  in 
the  instructions  of  which  appellant  can  complain.  That 
they  were  not  properly  considered  and  followed  by  the 
jury  is  apparent. 

We  advise  that  the  judgment  be  reversed  and  the  cause 
remanded. 

BissELL  and  Biohmohd,  CC,  concur. 

Pbr  Cubiah.    For  the  reason^  stated  in  the  foregoing 

opinion  the  judgment  is  reversed. 

H&versed. 
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1.  DmiCBSAL  FOR  NoN-ooMPUANCB  WTTH  Ri7i;B&~An  application  to 
dismiss  a  prooeedixig  in  this  court  for  non-compliance  with  the  rules 
reBpeoling  briefs  must  be  made  and  insisted  on  in  apt  timOi 
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2.  Application  to  Intervene,  Reviewable  on  Eebor.— The  denial 
of  an  application  to  intervene  ia  a  final  judgment  as  to  the  pettdoiier 
which  may  be  reviewed  in  this  court  upon  writ  of  error. 

8L  Application  to  Intervene,  How  DETERMiNEa—  In  detennining 
whether  an  application  to  intervene  should  be  allowed,  the  aver- 
ments of  the  petidon,  so  far  as  the  same  are  well  pleaded,  must  be 
taken  as  trua 

4  What  Interest  Entitles  a  Party  to  Intervene. —  The  interest 
which  entitles  a  person  to  intervene  in  a  suit  between  other  parties 
must  be  in  the  matter  in  litigation,  and  of  such  a  direct  and  imme- 
diate character  that  the  intervener  will  either  gain  or  lose  I7  the 
direct  legal  operation  and  effect  of  the  judgment 

tk  Parties  to  Foreclosure  Proceedings.—  Where  bonds  are  secored 
by  deed  of  trust,  the  trustee,  if  acting  in  good  faith  and  as  an  impar- 
tial representative  of  all  the  bondholders*  is  the  proper  party  to 
control  foreclosure  proceedings  to  secure  payment  of  the  bonds. 
Nevertheless,  a  person  holding  certain  of  the  bonds,  and  owning  an 
interest  in  the  property  sought  to  be  subjected  to  their  payment,  is 
entitied  to  intervene  for  ihe  protection  of  his  interests,  when  it  is 
shown  that  the  trustee  is  not  acting  in  good  faith  and  that  the  litiga- 
tion is  being  conducted  upon  a  false  and  fraudulent  basis  prejudidal 
to  his  rights. 

Error  to  District  Court  of  Rio  Crra/nde  County, 

The  pleadings  in  this  cause  are  very  volaminons,  contain- 
ing over  two  hundred  folios.  A  brief  summary  of  them 
will  suffice  for  an  understanding  of  the  opinion. 

The  Travelers'  Insurance  Company,  plaintiff,  hereinafter 
called  the  Insurance  Company,  commenced  this  action  as 
the  holder  of  certain  bonds  executed  by  the  Citizens'  Ditch 
and  Land  Company,  hereinafter  called  the  Ditch  Company. 
The  bonds  were  secured  by  a  deed  of  trust  to  Gustavus  F. 
Davis,  as  trustee,  upon  the  property  of  the  Ditch  Company. 
The  Ditch  Company  and  Davis  were  made  parties  defend- 
ant. The  object  of  the  action  was  to  secure  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  mortgaged  property, 
and  for  other  relief,  the  plaintiff  alleging  that  the  Ditch  Com- 
pany was  insolvent,  and  that  its  property  was  deteriorating 
and  going  to  waste  for  lack  of  funds  to  keep  it  in  repair, 
whereby  the  security  for  the  bond  was  greatly  impaired. 

The  defendant,  Davis,  appeared  and  filed  a  cross-corn- 
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plaint,  in  which  he  alleged  that  he  had  not  been  derelict  in 
any  of  his  duties  as  trustee ;  that  he  had  not  been  called 
upon  by  any  of  the  bondholders  to  institute  proceedings 
in  their  behalf,  and  had  not  refused  to  act  in  their  interest. 
He  further  alleged  that  the  indebtedness  secured  by  the 
trust-deed  was  due  and  unpaid.  He  prayed  for  a  fore- 
closure of  the  trust-deed  and  for  the  sale  of  the  property, 
and  that  he  be  allowed  to  control  the  suit  in  the  same  man- 
ner as  if  it  had  been  brought  by  him  originally  as  plaintiff. 

The  Insurance  Company  and  the  Ditch  Company  each 
filed  its  answer  to  the  cross-complaint  of  Davis,  trustee, 
admitting  all  the  allegations  thereof  to  be  true. 

Before  final  judgment  or  decree  was  rendered  in  the 
cause,  Theodore  C.  Henry  appeared  and  presented  to  the 
court  his  petition  as  intervenor.  The  petition  sets  forth 
circumstantially  and  with  great  particularity  the  alleged 
equities  of  said  Henry  in  the  subject-matter  of  the  original 
suit. 

Among  many  other  matters,  the  petition  states  in  sub- 
stance that  the  whole  issue  of  the  Ditch  Company  bonds 
sought  to  be  foreclosed  amounted  to  $200,000,  par  value; 
that  the  petitioner,  Henry,  is  the  owner  of  $10,000  thereof; 
that  he  is  also  the  owner  of  a  majority  of  the  stock  of  the 
Ditch  Company,  and  had  pledged  the  same  as  security  for 
advances  made  to  him  or  to  the  Ditch  Company,  or  for 
other  purposes. 

That  said  issue  of  $200,000  was  made  for  the  purpose  of 
paying  a  former  issue  of  bonds  of  the  par  value  of  $100,000, 
and  certain  other  indebtedness  against  the  Ditch  Company,' 
including  certain  mechanics'  liens  against  its  property. 

That  certain  of  this  indebtedness  was  due  to  the  Insur- 
ance Company  for  advances  made  to  the  Ditch  Company ;' 
and  that  the  Insurance  Company  had  agreed  to  receive  and 
had  received  bonds  of  the  $200,000  issue  in  full  payment' 
for  such  advances,  and  had  agreed  in  consideration  thereof 
to  discbarge  the  debts  and  liens  aforesaid ;  and  that  upon 
the  faith  of  this  agreement  said  Henry  had  accepted  ten 
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bonds  of  the  new  issue  in  exchange  for  a  like  number  of 
the  old. 

That  said  mechanics'  liens  were  second  liens  under  the 
first  deed  of  trust,  but  became  first  and  prior  liens  to  the 
second  deed  of  trust,  unless  paid  and  discharged  as  -  agreed 
by  the  Insurance  Company. 

The  petition  then  charges  that,  notwithstanding  the  In- 
surance Company  had  been  thus  paid  in  full  and  had  agreed 
to  have  said  mechanics'  liens  paid  and  discharged,  never- 
theless,  in  fraud  of  the  rights  of  the  Ditch  Company  and  of 
Henry,  and  in  violation  of  its  agreement,  it  had  not  caused 
said  mechanics'  liens  to  be  discharged,  but  had  proceeded 
to  sell  the  stock  of  the  Ditch  Company  owned  by  said 
Henry,  but  pledged  as  collateral  as  aforesaid  to  the  debts 
thus  paid. 

That  by  this  means  the  Insurance  Company  had  obtained 
control  of  the  Ditch  Company,  its  officers  and  agents,  and 
4>y  fraud  and  collusion  with  them  had  procured  false  and 
fraudulent  judgments  to  bo  rendered  against  the  Ditch 
Company  to  the  amount  of  about  $90,000,  on  account  of 
claims  and  obligations  of  the  Ditch  Company  already  paid 
by  its  acceptance  of  bonds  of  the  $200,000  issue,  as  above 
stated. 

That  the  conduct  of  the  Insurance  Company  in  keeping 

and  maintaining  of  record  its  said  false  and  fraudulent  liens 

and  judgments  against  the  Ditch  Company  is  greatly  prej- 

4idicial  to  the  credit  of  the  latter  company,  rendering  it 

fiowerless  to  pay  its  debts  or  to  carry  on  its  business,  and 

.^^reatly  injurious  to  the  interests  of  said  Henry. 

The  petition  further  charges  that  said  Gustavus  F.  Davis, 
ftmstee  as  aforesaid,  is  the  vice-president  of  the  Insurance 
Company,  and  is  acting  wholly  under  its  direction  and 
under  the  advice  of  its  attorneys  in  conducting  this  litiga- 
Jtion,  and  is  not  a  fair  and  impartial  person  to  act  as  trustee 
in  the  premises.  Similar  charges  are  also  made  against  the 
receiver,  who  had  been  appointed  in  the  action  on  the  ap- 
plication of  the  Insurance  Company. 
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It  was  farther  claimed  in  the  petition  that  it  would  te 
inequitable,  unjust  and  damaging  to  the  interests  of  said 
Henry  and  of  the  Ditch  Company  to  permit  a  sale  of  the 
property  to  take  plaoe  while  judgments  and  liens  are  stand- 
ing of  record  against  the  same  which  have  been  actually 
paid  as  aforesaid. 

The  petitioner  prayed  that  the  matters  aforesaid  might 
be  fully  ascertained,  and  that  an  accounting  might  be  had 
concerning  the  indebtedness  of  the  Ditch  Company  before 
rendering  a  decree  foreclosing  the  trust-deed  and  directing 
a  sale  of  the  property  of  the  Ditch  Company  to  pay  its 
debts. 

Upon  consideration  of  the  petition  in  connection  with  the 
other  pleadings  in  the  action,  the  court  rendered  judgment 
denying  Henry's  right  to  intervene.  Error  is  assigned  upon 
this  action  of  the  court. 

Mr.  J.  P.  Bbookway  and  Messrs.  Teller  &  Oeahood, 
for  plaintiffs  in  error. 

Mr.  Chables  H.  Toll,  Mr.  D.  V..  Burns  and  Messrs. 
WoLcoTT  &  Vaile,  for  defendants  in  error. 

Mb.  JusnoB  Eluotf  delivered  the  opinion  of  the  court. 

We  shall  notice  in  limine  some  of  the  formal  objections 
presented  by  counsel  for  defendants  in  error. 

JFirsL  It  is  urged  that  we  should  dismiss  the  writ  in  this 
case  for  the  reason  that  plaintiff  in  error  has  failed  to  file  a 
printed  brief  as  required  by  the  rules  of  this  court.  The 
brief  filed  is  merely  type-written ;  it  is  very  imperfect  and 
unsatisfactory ;  it  has  been  of  very  little  assistance  to  us  in 
the  investigation  of  the  questions  involved  in  the  record. 
If  a  motion  to  dismiss  for  non-compliance  with  the  rules  in 
respect  to  briefs  had  been  insisted  upon  in  apt  time,  it 
might  have  prevailed.  Briefs  need  not  be  lengthy;  but 
they  should  conform  substantially  to  the  rules  of  the  court ; 
and  should  be  full  and  dear  upon  the  points  relied  on  for 
reversaL 
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Second.  It  is  contended  that  the  petition  of  intervention 
has  not  been  properly  made  a  part  of  the  record.  This  ob- 
jection is  without  foundation.  The  record  shows  that  the 
cause  came  on  to  be  heard  on  the  complaint,  cross-com- 
plaint, the  separate  answers  of  the  several  parties  and  the 
petition  of  intervention  of  Theodore  C.  Henry.  The  record 
further  shows  that  upon  said  hearing  all  objections  and  ex- 
ceptions to  the  formality  or  regularity  of  the  offer  of  said 
petition  were  expressly  waived  by  all  parties ;  that  upon 
the  denial  of  said  Henry's  petition  to  intervene,  exception 
was  duly  reserved  by  the  petitioner  to  such  ruling  and 
judgment.  The  bill  of  exceptions  containing  the  several 
matters  aforesaid,  including  the  petition  of  intervention,  is 
signed  and  sealed  by  the  presiding  judge ;  and  the  same  is 
regularly  certified  under  the  seal  of  the  court. 

Third,  It  is  insisted  that  there  is  no  final  judgment  in 
this  case  to  which  a  writ  of  error  will  lie.  This  objection 
is  not  tenable.  Upon  the  entry  of  the  judgment  or  order 
denying  Henry's  application  to  intervene,  the  cause  was 
finally  determined  as  to  him ;  and,  unless  he  be  entitled  to 
a  writ  of  error  from  this  court,  he  is  precluded  from  any 
review  of  such  judgment.  2>.  cfe  N,  O.  R.  B.  Co.  v.  Jadlc- 
son,  6  Colo.  340 ;  Curtis  v.  Lathropy  12  Colo.  169. 

The  petition  of  intervention  having  been  presented  in  due 
form  and  in  apt  time,  the  question  for  our  consideration  is : 
Does  the  petition  set  forth  a  state  of  facts  in  relation  to 
the  parties  and  the  subject-matter  of  the  litigation  entitling 
Henry  to  be  made  a  party  to  the  action  as  an  intervenor? 
This  question  must  be  determined  from  a  consideration  of 
the  matters  set  forth  in  the  petition  taken  in  connection 
with  the  other  pleadings  and  proceedings  in  the  action.  In 
determining  this  question,  whether  upon  application  to  file 
the  petition,  or  upon  motion  to  strike  out  the  petition,  or 
upon  demurrer  to  the  petition  for  insufficiency,  the  aver- 
ments of  the  petition,  so  far  as  the  same  are  well  pleaded, 
must  be  taken  as  true.  Mere  uncertainty  or  ambiguity  in 
the  averments  of  the  petition  should  not  be  held  sufficient 
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to  defeat  the  right  of  intervention  without  giving  the  usual 
opportunity  to  amend. 

The  Code  of  Procedure  of  this  state,  section  22,  provides : 
'^  Any  person  shall  be  entitled  to  intervene  in  an  action  who 
has  an  interest  in  the  matter  in  litigation,  in  the  success  of 
either  of  the  parties  to  the  action,  or  an  interest  against 
both." 

In  'Ham  v.  The  Volcano  Water  Co.^  13  Cal.  69,  a  lucid 
construction  is  given  to  this  section  by  Mr.  Justice  Field, 
as  follows :  '^  The  interest  which  entitles  a  person  to  inter- 
vene in  a  suit  between  other  parties  must  be  in  the  matter 
in  htigation,  and  of  such  a  direct  and  immediate  character 
that  the  intervener  will  either  gain  or  lose  by  the  direct 
legal  operation  and  effect  of  the  judgment." 

The  petition  in  this  case  states  that  Henry  is  the  owner 
of  ten  of  the  Ditch  Company  bonds,  of  the  par  value  of 
$10,000,  secured  by  the  deed  of  trust  sought  to  be  fore- 
closed ;  that  he  is  the  owner  of  a  majority  of  the  stock  of 
the  Ditch  Company ;  and  that  he  is  unable  to  appear  and 
defend  in  behalf  of  the  Ditch  Company  by  reason  of  the 
fraudulent  conduct  of  the  Insurance  Company  in  acquiring 
the  actual  control  of  his  Ditch  stock,  and  thereby  obtaining 
control  of  the  Ditch  Company,  its  officers  and  agents.  That 
the  Insurance  Company,  by  fraud  and  collusion  with  the 
officers  of  the  Ditch  Company,  controls  its  affairs,  including 
the  management  of  this  cause,  to  which  the  petitioner  seeks 
to  be  admitted  as  a  party. 

Undoubtedly,  Davis,  the  trustee  named  in  the  deed  of 
trust  sought  to  be  foreclosed,  if  acting  in  good  faith  and  as 
an  impartial  representative  of  all  the  bondholders,  might 
properly  be  admitted  as  a  party  to  the  action  commenced 
by  the  Insurance  Company,  and  allowed  to  control  the  liti- 
gation for  the  purpose  of  foreclosing  the  deed  of  trust,  sell- 
ing the  property,  and  making  application  of  the  proceeds 
to  the  payment  of  the  bonds  thereby  secured.  Jones  on 
R  K.  Securities,  sec.  436 ;  Jones  on  Mortgages^  sec.  1385 ; 
CJampheU  et  al.  v.  Railroad  Co.^  1  Woods,  368.    But  the 
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action  was  instituted  for  additional  objects  and  purposes ; 
besides,  the  good  faith  and  impartiality  of  Davis  as  trustee 
are  directly  challenged  by  the  sworn  petition  of  interven- 
tion as  presented.  The  complaint  avers  that  the  Insaranoe 
Company  accepted  and  holds  $190,000  of  the  bonds  of  the 
Ditch  Company,  par  value,  parcel  of  the  $200,000  issue,  not 
as  owner,  but  as  collateral  to  secure  its  former  claims  and 
liens  against  the  Ditch  Company;  the  petition  of  interven- 
tion, on  the  contrary,  alleges  that  all  such  claims  and  liens 
had  in  fact  been  paid  and  discharged  by  the  Insurance 
Company's  acceptance  of  said  bonds  as  its  own  property 
and  not  as  collateral.  A  sharp  issue  upon  this  material 
question  was  thus  presented  for  adjudication  by  the  petition 
of  intervention. 

The  Ditch  Company,  being  a  party  to  the  action,  niight 
ordinarily  be  depended  upon  to  defend  against  an  attempt 
to  obtain  judgment  against  it  and  against  its  property  to 
the  amount  of  $90,000  in  excess  of  all  just  demands,  and  on 
account  of  claims  and  liens  which  had  already  been  paid 
and  discharged.  But  the  petition  shows  that  the  parties 
seeking  to  obtain  such  judgment  had  fraudulently  obtained 
control  of  the  Ditch  Company,  its  ofScers,  agents  and  at- 
torneys, so  that  it  would  neither  make  nor  undertake  to 
make  such  defense.  Under  such  circumstances,  it  is  plain 
that  the  petitioner,  Henry,  being  the  owner  and  holder  of 
$10,000  of  the  bonds  sought  to  be  foreclosed,  and  also  be- 
ing the  owner  of  a  majority  of  the  stock  of  the  Ditch  Com- 
pany, and  so  an  equitable  owner  of  the  larger  part  of  the 
property  which  plaintiff  was  thus  seeking  to  subject  to  false 
and  fraudulent  claims,  liens  and  judgments,  had  a  direct 
and  immediate  interest  in  the  matter  in  litigation,  and  that 
he  must  be  directly  affected  by  the  legal  operation  of  the 
judgment  sought  to  be  obtained  in  the  action.  Hence, 
under  the  code,  as  well  as  upon  principles  of  equity  and 
justice,  he  was  entitled  to  intervene.  Story's  Eq.  PI.,  sec. 
72  et  acq.;  Galoeston  R.  R.  Co.  v,  Cowdreyy  11  WalL  459 ; 
Orain  v.  Aldrich^  38  CaL  514. 
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The  averments  of  the  petition  in  reference  to  a  former 
salt  pending  in  the  United  States  circuit  court  are  undoubt- 
edly material  and  relevant  to  this  action.  It  i^  shown  that 
both  Henry  and  the  Insurance  Company  are  parties  to  such 
former  suit ;  that  the  suit  concerns  the  same  subject-matter 
as  this  litigation ;  that  an  interlocutory  decree  has  already 
been  rendered  in  the  circuit  court  declaring  the  existence 
of  the  contract  between  the  Insurance  Company  and  the 
Ditch  Company,  as  alleged  in  the  petition ;  that  an  account- 
ing concerning  the  bonds  held  or  owned  by  the  Insurance 
Company  has  been  ordered ;  and  that  such  accounting  is 
now  being  carried  on.  But  we  cannot  undertake  to  deter- 
mine definitely  the  effect  of  the  suit  pending  in  the  federal 
court;  for  by  the  lapse  of  time  the  status  of  the  matters 
thus  pending  may  have  greatly  changed ;  and  the  petition 
of  intervention  may  require  alteration  or  amendment  in  re- 
spect thereto,  and  perhaps  in  respect  to  other  matters  also. 

It  is  urged  that  Henry  should  not  be  allowed  to  delay 
the  foreclosure  of  the  ti^ust-deed,  and  thus  postpone  the 
rights  of  other  bondholders,  in  order  to  enable  him  to  liti- 
gate his  controversies  with  the  Insurance  Company.  This 
objection  has  little  force  in  view  of  the  fact  that  the  record 
shows  that  there  are  no  other  bondholders  save  Henry  and 
the  Insurance  Company;  and  that  they  are  the  only  real 
parties  in  interest  so  far  as  a  recovery  of  the  bonded  in- 
debtedness of  $200,000  is  sought  in  the  action.  No  other 
bondholders,  therefore,  can  be  delayed  or  inconvenienced 
by  the  litigation  of  the  matters  presented  in  the  petition. 
Besides,  as  we  have  seen,  the  owners  of  the  Ditch  stock,  of 
which  Henry  held  the  greater  share,  are  directly  interested 
in  having  the  property  of  the  Ditch  Company  protected 
against  the  false  and  fraudulent  liens  as  alleged  in  the  peti- 
tion; and  to  secure  such  protection  they  must  either  litigate 
the  same  in  the  foreclosure  suit  or  await  the  determination 
thereof  in  the  federal  court. 

The  district  court  should  not  have  denied  Henry^s  appli- 
cation to  intervene,  but  should  have  ruled  the  other  parties 
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to  the  action  to  answer  the  petition  as  they  should  be  ad- 
vised, and  should  have  allowed  the  parties  to  the  record  to 
try  the  matrters  thus  put  in  issue.  The  judgment  of  the 
district  court  in  denying  such  application  is  accordingly  re- 
versed, and  the  cause  is  remanded  for  further  proceedings 
in  conformity  with  this  opinion. 

Mb.  Justice  Hatt,  having  determined  this  application  in 
the  court  below,  did  not  sit  at  the  hearing  in  this  court. 


Seyhoub  v.  Fibheb  bt  al. 

1  MiNiNa  Location  —  TRSSPASSiNa  TmEESON.—  The  owner  of  a  Talid 
mining  location  is  entitled  to  its  exclusive  poeeession  and  use  as 
agaiilBt  all  the  world  A  stranger  going  thereon  for  the  porpoae 
of  discovering  veins,  of  cutting  and  removing  timber,  or  of  otherwise 
interfering  with  the  locator^s  possession  and  use,  is  a  trespasser. 

2.  Interest  in  Hinino  Location  Subject  to  Taxation  and  Execu- 
tion.—  The  interest  held  under  a  valid  mining  location  is  in  this 
state  subject  to  taxation,  and  liable  to  levy  and  sale  under  execation 
in  satisfaction  of  the  owner's  debts. 

8.  Possessory  Rights  and  Adverse  Proceedings.—  It  is  the  settled 
policy  of  the  general  government  that  ail  controversies  relating  to 
conflicting  mining  locations  be,  so  far  as  possible,  adjudicated  prior 
to  patent  And  the  statutes  conferring  exclusive  possessory  rights 
being  in  pari  materia  with  those  relating  to  adverse  prooeeding% 
both  must  be  construed  together. 

4  Priority  of  Location  and  Waiver  of  Superior  Rights.— Where 
the  miner  fails  to  adverse,  and  permits  his  adversary  to  secure  a 
patent  covering  part  of  his  location,  he  wiU  be  treated  in  law  aa 
having  voluntarily  waived  his  superior  rights  held  by  virtue  of  a 
prior  and  continued  compliance  with  location  statutes.  . 

6.  Equitable  Relief  Against  Patent  Fraudxtlently  Obtainekx — 
While  great  consideration  is  always  given  to  the  decision  of  the 
land  department  upon  matters  antecedent  to  patent^  if  the  action 
of  the  department  officer  has  been  procured  by  fraudulent  prac- 
tices of  one  party  upon  the  opposite  party,  courts  of  equity  may 
grant  relief. 

(L  Ignorance  of  Patent  Proceedings,  When  Ground  for  Relief. — 
If  by  reason  of  the  fraudulent  conduct  of  the  patentee  the  would-be 
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contsntor,  without  fault  on  his  part,  is  kept  in  ignorance  of  the 
pendency  of  patent  proceedings,  and  is  thus  prevented  from  avail- 
ing himself  of  the  statutory  remedy,  a  court  of  equity  may  inter- 
pose. 
7.  OoNSTRrcnvx  Tbubt  bh  Fayob  of  Injured  Pabtt.— Such  equita- 
ble proceeding  is  not  for  the  purpose  of  annulling  the  patent    It 
presumes  the.validity  of  the  patent  but  recognizes  a  constructive 
trust  in  favor  of  the  injured  party. 
&  GOMORESSIONAL  STATUTE  OF  1881,  CONSTBUCTION  OF.—  The  Congres- 
sional statute  of  1881  relating  to  adverse  suits  operates  to  prevent 
the  applicant  for  patent  from  procuring  title  without  compliance 
with  law,  merely  because  the  adversing  party  has  failed  to  prove 
his  ownership  of  a  prior  valid  and  subsisting  location. 
9l  Change  of  Boundabqs  in  Amended  Location  Cebtificate.— 
The  law  permits  a  change  of  boundaries  when  amended  location 
certificates  are  filed,  provided  the  superior  rights  of  others  are  not 
thus  interfered  with. 
10.  Confidential  Relations  of  Co-owNERa~  Nor  Extended  to  Otheb 
Propekty. —  The  fact  that  defendant  is  a  co-owner  with  plaint- 
iff in  other  property,  and  is  acting  as  confidential  advi^r  in  con- 
nection therewith,  does  not,  in  and  of  itself,  render  him  liable  at  law 
or  in  equity  for  a  failure  to  protect  plaintiff*s  interest  in  the  ground 
in  controversy. 
It  Fraud  of  Fiduciabt  Representative.— One  who  i9  confidential 
adviser  and  agent  in  the  management  and  sale  of  a  mining  claim 
cannot  retain  an  interest  therein,  secured  in  fraud  of  the  owner's 
rights. 
12l  Evidence  Ebronbously  Adiotted  Not  Cured  bt    Amending 
PLEADINO& —  The  amendment  of  pleadings  during  the  progress  of 
a  trial  is,  in  the  exercise  of  a  reasonable  discretion,  liberally  al- 
lowed.   Such  amendments  are  sometimes  permitted  after  verdict 
But  the  error  in  admitting  evidence  upon  a  material  question  not 
in  issue  is  not  cured  by  a  declaration  in  the  decree,  without  the  op- 
posing party's  acquiescence  or  consent,  that  the  pleadings  be  con- 
sidered BO  amended  as  to  present  the  issue. 
1&  Amendment  of  Complaint  ~  Cause  of  AcmoN  Not  Changed.— 
Where  the  complaint  charges  that  defendant  fraudulently  kept 
plaintiff  in  ignorance  of  patent  proceedings,  whereby  injury  re- 
sulted, the  pleading  being  amended  by  inserting  the  fact  that  de- 
fendant at  the  time  occupied  a  trusted  fiduciary  relation  with  plaint- 
iff in  connection  with  the  property,  does  not  change  the  cause  of 
action ;  the  transaction  relied  on,  the  procedure  invoked  and  the 
ultimate  relief  sought  remaining  precisely  the  samei 
14.  Deed  to  Beneficiary  of  Trust  Estate  Executed  After  Suit 
Bbouoht.— Where  one  is  the  beneficiary  in  good  faith  of  a  trust 
estate  prior  to  the  oommenoement  of  suit  and  filmg  of  lis  pendens, 
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and  tiie  parties  institatuig  suit  have  notice  of  such  interest^ 
rights  are  not  affected,  though  the  deed  convejing  the  legal  title  to 
him  be  not  executed  till  after  ouit  is  brought 
Itk  Nboessart  Parties  to  Suit  When  B'raud  and  Gonbfi&act 
Chaboed. — But  where  conspiracy  and  fraud  are  asserted  againit 
a  cestui  que  trutt  and  his  title  is  questioned,  it  is  error  to  adjudicatfr 
his  rights  without  making  him  a  party  to  the  suit 

Appeals  from  District  Court  of  Lake  Cotmty. 

Both  of  these  appeals  are  from  the  same  decree  in  the 
court  below;  by  stipulation  they  are  considered  and  de- 
termined together.  In  1880,  Mrs.  Fisher  and  Nicholas 
Finn,  trustee,  etc.,  were  the  owners  of  the  "American 
Flag,"  a  mining  location  near  Leadville;  Messrs.  Bloss, 
Ilginfritz  and  Herbert  were  likewise  owners  of  a  conflict- 
ing mining  location  known  as  the  "  Little  Tiger; "  Seymour 
and  Mrs.  Fisher  were  co-owners  with  other  parties  hi  the 
"  General  Shields,"  a  mine  adjacent  to  the  foregoing  prop- 
erties. Some  time  during  the  summer  of  1880,  the  latter 
parties  met  and  conversed  freely  with  reference  to  the 
**  General  Shields,"  having  some  talk  also  about  the  "  Amer- 
ican Flag,"  and  in  correspondence  between  them  afterwards 
when  Mrs.  Fisher  had  returned  to  Tennessee,  the  "  Ameri- 
can Flag"  was  mentioned.  Mrs.  Fisher  asserts  that  she 
made  Seymour  her  agent  to  sell  this  claim ;  Seymour  de- 
nies such  agency. 

In  October,  1880,  Bloss,  Ilginfritz  and  Herbert  made  a 
contract  in  writing  with  Seymour  whereby  he  was  to  pat- 
ent the  "  Little  Tiger "  in  his  own  name,  and  then  deed 
one-half  of  the  property  to  them.  In  pursuance  of  this 
contract  an  amended  location  certificate  of  the  "Little 
Tiger  "  was  filed  changing  the  name  to  the  "  Tiger ''  and 
surveying  in  a  large  additional  portion  of  the  "  America^ 
Flag." 

Patent  was  obtained  without  the  knowledge  ni  ]lCr& 
Fisher  or  Finn;  and  in  1881  they  brought  suit  if^iigt 
Seymour  for  the  purpose  of  having  him  declared  a  trastee 
holding  title  to  that  portion  of  the  "  American  Flag  ^  in- 
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eluded  in  the  "  Tiger  "  patent  for  them.  From  the  decree 
in  their  favor  as  to  half  of  the  property  Sejrmour  appealed ; 
from  the  decree  against  them  as  to  the  other  half  of  the 
property,  viz.,  that  deeded  to  Bloss,  Ilginfritz  and  Herbert, 
in  pursuance  of  Seymour's  contract  before  patenting,  they 
appealed.  The  remaining  essential  facts  sufficiently  appear 
in  the  opinion. 

Mr.  8.  D.  Waluno  and  Messrs.  Buokbb  &  Ewnra,  for  ap- 
pellant. 

Messrs.  Tatlob  &  Ashton,  for  appellees. 

Chief  Justiob  Helm  delivered  the  opinion  of  the  court. 

The  complaint  on  which  this  cause  was  tried  is  framed 
upon  the  theory  of  a  constructive  trust.  Relief  is  sought 
on  the  ground  that  Seymour,  who  was  defendant  below, 
holds  th^  legal  title  (conveyed  to  him  by  patent)  to  a  large 
part  of  the  ^*  Tiger  "  lode  in  trust  for  the  benefit  of  plaintiffs. 

The  leading  question  to  be  considered  is :  Did  the  failure 
of  plaintiffs  to  institute  adverse  proceedings  in  the  land 
office  on  behalf  of  the  "American  Flag"  location,  and  to 
contest  by  suit  defendant's  claim  to  a  patent  of  the  "  Tiger  " 
lode,  operate  to  waive  or  forfeit  their  prior  prior  rights  in 
the  conflicting  ground,  if  such  rights  they  had? 

I.  The  first  contention  of  plaintiffs'  counsel  is  that,  re- 
gardless of  the  statutes  providing  for  adverse  contests  and 
suits,  and  notwithstanding  the  failure  of  his  clients  to  pro- 
ceed thereunder,  the  single  conceded  fact  of  a  valid  and 
subsisting  location  of  the  "American  Flag"  during  the 
"  Tiger  "  patent  proceedings  is  decisive  of  the  present  con- 
troversy. He  asserts  that  the  territory  embraced  in  the 
"American  Flag"  location  was  so  segregated  from  the 
public  domain  ^  to  be  absolutely  protected  from  patent  by 
any  other  party,  though  plaintiffs  made  no  effort  to  invoke 
the  benefit  of  the  statutes  mentioned. 

Kg  proposition  connected  with  the  disposal  of  mineral 
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land  is  more  oonclnsively  established  than  that  snch  land, 
when  held  under  a  valid  mining  location,  is  no  longer  sub- 
ject to  exploration  and  entry.  The  locator  thereof  is  en- 
titled to  the  present  exclusive  possession  and  use  as  against 
all  the  world,  including  even  the  United  States,  which  prior 
to  patent  retains  the  legal  ownership.  QwiUvm  v.  Donndlenj 
115  rr.  S.  45.  A  stranger  going  thereon  for  the  purpose  of 
discovering  veins,  of  cutting  and  removing  timber,  or  of 
otherwise  interfering  with  the  locator's  possession  and  use, 
is  a  trespasser.  The  interest  acquired  by  compliance  with 
the  mining  statutes  is,  until  a  faUure  to  perform  annual 
labor  or  until  abandonment  in  some  other  way,  for  most 
purposes,  as  valuable  and  effective  as  if  the  title  had  actually 
passed  by  patent.  Such  interest,  in  this  state,  is  subject  to 
taxation,  and  is  liable  to  levy  and  sale  under  execution  in 
satisfaction  of  the  owner's  debts.  It  has  been  designated 
by  the  supreme  court  of  the  United  States  a  "grant"  of 
the  present  exclusive  right  to  possession.  Owillim  v.  Don- 
neU'en^  supra. 

The  foregoing  legal  propositions  lend  support  to  coun- 
sel's  contention;  his  able  argument  predicated  thereon 
would  possess  great  force  were  it  not  for  the  statutes  re- 
lating to  adverse  proceedings.  The  different  laws  provid- 
ing for  the  locating  and  patenting  of  mines  are  to  be  con- 
sidered together;  and  the  enactments  giving  the  miner 
certain  exclusive  rights  to  mineral  claims  which  he  has 
located  in  compliance  therewith  must  be  construed  in  con- 
nection with  the  adverse  provisions  alluded  to.  It  is  a 
matter  of  such  grave  importance  as  to  have  become  the 
settled  policy  of  the  general  government  that  aU  controver- 
sies relating  to  conflicting  mining  claims  be,  so  far  as  pos- 
sible, adjudicated  prior  to  patent.  The  statutes  providing 
for  adverse  proceedings  in  the  land  oflSce,  and  adverse  suits 
in  the  courts,  conclusively  recognize  this  importance  and 
express  this  policy.  They  do  not  deprive  the  locator  of  his 
interest,  nor  do  they  necessarily  lessen  its  completeness  and 
value.  They  simply  point  out  a  particular  method  by  which 
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he  is  to  assert  his  priority  and  maintain  his  advantage.  The 
government  being  the  paramount  owner  of  the  soil  gives 
the  prior  claimant  fair  and  adequate  notice  that  he  must 
assert  his  interest  in  a  certain  prescribed  manner.  If  he 
does  not  avail  himself  of  the  proceedings  thus  provided  for 
him,  the  superior  advantages  obtained  by  virtue  of  his 
priority  of  discovery  and  compliance  with  the  location  stat- 
utes may  be  lost.  Failing  to  invoke  the  statutory  remedy 
given,  and  permitting  his  adversary  to  secure  a  patent  cov- 
ering his  location,  or  a  part  thereof,  he  will  be  treated  in 
law  as  having  voluntarily  waived  his  prior  and  superior 
rights.    Lee  v.  Stajd^  9  Colo.  208. 

The  existence  of  a  valid  and  subsisting  location  of  the 
"American  Flag"  at  the  time  of  the  patenting  of  the 
"  Tiger  "  lode,  even  if  the  priority  of  such  location  be  con- 
ceded, did  not  ipso  facto  protect  plaintiffs.  The  principal 
purpose  of  adverse  proceedings  is  to  determine  just  such 
controversies  as  arise  upon  conflicting  claims  of  this  kind. 
Plaintiffs'  prior  valid  location,  if  such  they  had,  did  not 
exonerate  them  from  the  duty  of  invoking  the  remedy  given 
by  the  adverse  statutes. 

II.  The  foregoing  views  proceed  upon  the  theory  that 
all  requirements  of  patent  statutes  relating  to  notices  have 
been  fairly  complied  with.  And  where,  therefore,  if  the 
complaining  party  has  failed  to  avail  himself  of  the  statu- 
tory adverse  provisions,  the  fault  is  chargeable  to  himself, 
or  at  least  cannot  be  imputed  to  the  patentee.  But  if,  by 
reason  of  the  fraudulent  conduct  of  the  patentee,  the  would- 
be  contestor  is  kept  in  ignorance  of  the  pendency  of  patent 
proceedings,  and  is  thus  prevented  from  availing  himself  of 
the  statutory  remedy,  a  court  of  equity  may,  in  our  judg- 
ment, interfere.  Let  it  be  carefully  borne  in  mind  that  in 
this  branch  of  the  discussion  we  do  not  consider  a  case 
where  there  has  been  adverse  proceedings  and  a  contest 
before  the  land  department ;  we  refer  to  a  case  where  such 
contest  and  hearing  have  been  prevented  by  the  fraud  of 
the  patentee,  whereby  the  complaining  party,  without  fault 
Vol.  16— 18 
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on  his  part,  is  kept  in  ignorance  of  the  application  for  title 
till  the  patent  issaes. 

Great  consideration  is  given  to  the  decisions  of  the  land 
department  in  all  matters  there  passed  npon  antecedent  to 
patent,  and  the  necessity  for  instituting  contest  proceedings 
has  been  strenuoasly  insisted  npon.  But  we  have  author- 
ity fairly  supporting  the  foregoing  view  concerning  judicial 
cognizance  of  injuries  arising  from  such  frauds  as  the  one 
mentioned.  "  In  those  cases  (cases  where  conflicting  claims 
between  private  parties  involve  the  effect  to  be  given  to 
the  determination  of  officers  of  the  land  department  with 
reference  to  the  public  domain)  it  has  indeed  been  held,  as 
claimed,  that  if  the  executive  officer  has  made  a  mistake  of 
law  in  his  administration ;  if  he  has  exercised  power  with- 
out authority  of  law ;  if  his  determination  has  been  pro- 
cured by  the  /raudtdent  practices  of  one  party  upon  the 
officer  or  upon  the  opposite  party;  or  if  the  officer  has  him- 
self fraudulently  decided  in  favor  of  one  and  against  the 
other,  a  court  of  justice  will  give  effect  to  the  rights  of  the 
parties  as  between  themselves,  notwithstanding  the  errors 
and  the  frauds  alleged  and  shown.  The  principle  is,  ^  that 
the  decision  of  the  officers  of  the  land  department  made 
within  the  scope  of  their  authority  upon  questions  of  this 
kind  is  in  general  conclusive  everywhere  except  when  re- 
considered by  way  of  appeal  within  that  department;  and 
that  as  to  the  fdcts  on  which  their  decision  is  based,  in  the 
absence  oi  fraud  or  mistake^  that  decision  is  conclusive  even 
in  courts  of  justice  when  the  title  afterwards  comes  in  ques- 
tion. But  that  in  this  class  of  casesj  as  in  aU  others,  there 
exists  in  the  counts  of  equity  the  Jurisdiction  to  correct  mis- 
takeSj  to  relieve  against  frauds  and  impositions.^  "  Craig  t?. 
Leite7tsd(yrf&r,  123  U.  S.  189,  and  cases  cited. 

It  is  needless  to  say  that  an  investigation  by  a  court  of 
equity  in  the  case  now  supposed  is  not  for  the  purpose  of 
attacking  or  annulling  the  patent  itself;  its  object  is  to 
give  the  benefit  of  the  patent  to  the  proper  party;  the 
party  who  in  equity  is  entitled  to  the  premises.    And  when 
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the  fonndation  is  laid  by  proof  showing  clearly  the  fraud 
of  the  applicant,  whereby  the  complaining  party  has  been 
kept  in  ignorance  of  the  existence  of  the  patent  proceed- 
ings, the  court  may  consider  the  right  of  such  party  to  the 
ground  in  controversy. 

The  determination  of  the  foregoing  question  is  not  con- 
trolled or  affected  by  the  congressional  statute  of  March  3, 
1881.    The  government  being  the  owner  of  the  soil  requires 
as  a  prerequisite  to  the  receiving  of  its  bounty  through 
patent  the  performance  of  certain  acts  and  the  expenditure 
of  a  certain  sum  of  money  upon  each  and  every  mining 
claim.    Prior  to  the  year  1881,  in  adverse  suits,  even  where 
the  applicant  had  not  complied  with  these  precedent  re- 
quirements, he  frequently  secured  title ;  for  the  adversing 
party,  being  plaintiff  in  the  resulting  suit,  had  the  burden 
of  the  issue,  and  under  the  familiar  rule  in  ejectment  was 
required  to  recover  on  the  strength  of  his  own  title,  regard- 
less of  the  weakness  of  that  of  his  adversary.    If  he  failed 
to  establish  a  valid  prior  location,  verdict  and  judgment 
went  for  defendant  (the  applicant);  though  the  latter  had 
not  shown  compliance  with  the  law.    To  avoid  this  anom- 
alous and  illogical  result  the  statute  in  question  was  adopted. 
By  authorizing  a  verdict  and  judgment  in  the  (adverse  stcit 
that  neither  party  has  shown  ^^  title  to  the  ground,"  it  pro- 
tects the  United  States  from  the  evasion  of  these  just  con- 
ditions precedent  to  the  grant.    But  upon  issue  of  patent 
this  statute  has  spent  its  force. 

In  chancery  proceedings  like  that  now  before  us  the 
government  is  not  a  party ;  it  is  not  asking  that  the  court 
determine  for  it  under  the  statute  of  1881  whether  either 
claimant  is  entitled  to  patent.  The  technical  sufficiency  of 
the  patentee's  location  of  his  conflicting  claim,  and  the  suf- 
ficiency of  his  subsequent  acts  in  connection  therewith,  are 
not  necessarily  involved.  The  questions  tried  are :  Did  the 
oomplainiiig  pwiy  have  a  valid  and  subsisting  location 
prior,  $mi  therefore  sirperior,  to  that  with  which  it  con- 
ftcted  and  upon  which  the  patent  is  based,  and  did  the 
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fraad  of  the  patentee  keep  him  in  ignorance  of  the  patent 
proceedings?  If  these  questions  be  affirmatively  answered 
plaintiff  may  recover  the  ground  in  conflict.  His  suit  in 
equity  presupposes  the  proper  passage  of  the  title  from  its 
owner  to  the  patentee,  including  the  legality  of  the  convey- 
ance. He  does  not  assert  his  right  to  the  patent  from  the 
government ;  he  accepts  the  instrument  already  given  as  in 
all  respects  sufficient  to  convey  the  legal  title,  but  says: 
Owing  to  my  superior  interest  in  the  premises^  which  enti- 
tles me  to  the  exclusive  possession  and  use  even  as  against 
th^  United  States,  and  owing  to  the  fraud  perpetrated  upon 
me  by  the  patentee,  I  occupy  the  statv^  of  a  beneficial 
owner ;  my  equitable  rights  are,  under  the  law,  superior  to 
the  naked  legal  rights  of  the  patentee ;  if  the  government, 
the  original  owner  of  the  paramount  title,  is  dissatisfied 
with  the  proceedings  whereby  this  title  was  divested,  let 
the  proper  steps  be  taken  to  secure  the  annulment  of  the 
instrument ;  but  so  long  as  the  government  does  not  com- 
plain, I  demand  in  equity  a  determination  favorable  to  me 
of  the  private  controversy  between  the  patentee  and  my- 
self. Equity  must  recognize  his  right  and  enforce  his  de- 
mand, or  else,  admitting  its  justice,  must  decline  to  notice 
the  fraud  and  refuse  relief. 

The  complaint  in  the  case  at  bar  substantially  avers  that 
plaintiffs  were  fraudulently  kept  in  ignorance  of  the  pend- 
eift^y  of  the  patent  proceedings  until  after  the  period  for 
interposing  objection  in  the  land  office  had  expired.  The 
specific  grounds  upon  which  the  alleged  fraud  is  rested  may 
be  stated  as  follows :  Firet^  that  in  the  amended  location 
certificate,  the  surface  boundaries  of  the  "Little  Tiger*' 
were  changed  without  the  knowledge  of  plaintiffs,  so  as  to 
include  a  much  larger  proportion  of  the  "American  Flag;" 
second^  that  in  the  patent  notices  posted  and  published,  no 
mention  was  made  of  the  adjoining  claimants ;  thirds  that 
defendant  Seymour  wai;  then  a  co-owner  with  plaintiffs  in 
the  "  General  Shields,"  an  adjoining  property,  and  was  act- 
ing during  the  absence  of  plaintiffs  as  their  confidential  ad- 
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viser  in  connection  therewith,  and  professing  to  protect 
their  interests  therein  through  feelings  of  kindness  and 
friendship ;  and  fourth^  that  in  the  amended  location  cer- 
tificate and  in  the  patent  notices,  the  name  of  the  original 
claim  was  changed  from  the  "  Little  Tiger  "  to  the  "  Tiger," 
the  prefix  "  Little  "  being  omitted. 

Upon  these  averments  we  make  the  following  observa- 
tions :  Fi/rst^  the  law  permits  a  change  of  boandaries  when 
amended  k)cation  certificates  are  filed ;  and  if  the  superior 
rights  of  others  are  thus  interfered  with,  such  interference 
should  be  pointed  out  and  relied  upon  in  opposition  to  the 
trespasser's  claim  to  a  patent,  if  not  before ;  this  injury  is 
as  effectually  waived  by  a  failure  •to  adverse  as  are  prior 
conflicting  rights  where  no  change  of  surface -boundaries 
has  taken  place;  second^  the  provision  requiring  patent 
notices  to  mention  the  names  of  adjoining  claimants  ap- 
pears only  in  the  land  office  rules ;  it  does  not  specificially 
exist  in  the  statutes;  but  viewing  the  omission  as  an  im- 
portant defect,  we  need  only  advert  to  the  fact  that  the 
abstract  before  us  fails  to  disclose  any  proof  received  or 
offered,  tending  to  show  that  the  notices  in  question  were 
imperfect  in  this  particular ;  thirds  the  fact  that  defendant 
was  a  coowner  with  plaintiflfs  in  other  property,  and  waa 
acting  as  their  confidential  adviser  in  connection  therewith, 
furnishes  no  legal  ground  cognizable  either  in  a  court  of  law 
or  equity  for  the  complaint  that  he  did  not  protect  their  in- 
terests in  the  "  American  Flag ; "  besides,  it  clearly  appears 
from  the  evidence  that  plaintiffs  were  not  both  absent,  and 
that  defendant  was  not  acting  during  any  of  the  period 
mentioned  as  the  confidential  adviser  of  both ;  plaintiff  Finn 
was  in  Leadville  most,  if  not  all,  of  the  time,  and  he  is  not 
shown  to  have  had  any  business  relationship  whatever  with 
defendant ;  fourth^  the  omission  of  the  prefix  "  Little,"  in 
the  name  of  the  lode  patented,  we  do  not  think,  in  and  of 
itself,  is  sufficient  excuse  for  the  alleged  ignorance  of  plaint- 
iffs ;  it  appears  that  the  ^^  Little  Tiger "  was  known  and 
always  spoken  of  as  the  "  Tiger."    The  habit  of  omitting 
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the  adjective  prefix  to  the  names  of  lodes  seems  to  have 
been  general  in  that  mining  district.  The  ^^  American  Flag,'^ 
for  instance,  was  known  as  the  '^  Flag,"  and  the  "  General 
Shields  "  is  continually  referred  to  by  witnesses  testifying 
at  the  trial  on  both  sides  as  the  '^  Shields."  It  does  not 
appear  that  the  description  of  the  property  was  in  any 
other  way  defective;  the  mining  district,  the  locality,  the 
reference  to  natural  objects  or  permanent  monuments,  we 
are  bound  to  assume  were  unobjectionable;  one  of  the 
corners  is  described  as  corner  No.  1-831  of  the  '^  General 
Shields."  iN'either  the  sufficiency  of  the  posting  of  the 
pl|tts  and  notices  on  the  claim,  and  in  the  land  oflSce, 
nor  the  adequacy  of  the  newspaper  advertisements,  is  suc- 
cessfully challenged.  We  eannot  say,  nor  did  the  jury  or 
court  find,  that  plaintiffs,  including  Finn,  who  was  present 
in  Leadville,  were  deceived  by  the  change  of  name,  and  thus 
prevented  from  instituting  a  proper  contest  by  adverse 
proceedings. 

III.  But  the  questions  submitted  to  the  jury,  together 
with  the  findings  of  the  trial  court,  show  that  the  decree 
against  Seymour  and  in  favor  of  plaintiffs  is  predicated 
largely  upon  a  fiduciary  relationship.  The  theory  in  this 
regard  is,  that  Mrs.  Fisher  employed  Seymour  to  act  as  her 
agent  and  confidential  adviser  as  to  the  value  and  sale  of 
the  ^^  American  Flag;"  that  having  accepted  such  agency, 
and  while  conferring  and  corresponding  with  her  in  relation 
thereto,  he  took  advantage  of  her  absence,  and  through  her 
trust  and  confidence,  coupled  with  his  fraudulent  conduct, 
kept  her  in  ignorance  of  his  intention  and  acts  until  a  patent 
issued  to  himself  covering  a  large  part  of  the  trast  estate. 

The  existence  of  this  fiduciary  relationship  is  most  stren- 
uously denied  by  Seymour;  and  the  evidence  upon  the 
subject  18  not  as  satisfactory  as  could  be  desired.  But  we 
do  not  propose  to  determine  its  sufficiency  to  support  the 
findings  and  judgment,  embarrassed  as  the  investigation 
would  be  by  the  fact  that  our  facilities  for  correctly  weigh- 
ing the  credibility  of  witnesses  are  greatly  inferior  to  those 
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possessed  by  the  trial  court.  For  the  most  careful  scrutiny 
of  the  complaint  upon  which  the  cause  was  tried  wholly 
fails  to  reveal  any  averment  setting  up,  or  tending  to  set 
up,  the  alleged  agency.  It  would  be  an  unwarranted  as- 
sumption for  us  to  hold  that  the  allegation  concerning  de- 
fendant's co-ownership  and  agency  in  the  ^'Shidds^^  pleads, 
or  was  intended  to  plead,  a  similar  fiduciary  connection 
with  the  "  American  Flag." 

The  admission  of  the  evidence  bearing  upon  Seymour's 
agency  as  to  the  "  American  Flag,"  over  his  repeated  ob- 
jections, was,  therefore,  error.  This  error  is  not  cured  by 
the  declaration  in  the  decree  that  ^^  plaintiffs  herein  be 
granted  leave  to  amend  their  pleadings  to  correspond  with 
the  facts  proved ;  and  that  the  pleadings  be  and  the  same 
are  hereby  considered  so  amended."  Under  our  system  of 
procedure  the  amendment  of  pleadings  during  the  progress 
of  the  trial  is,  in  the  exercise  of  a  reasonable  judicial  dis- 
cretion, liberally  allowed.  And  sometimes  such  amend- 
ments are  permitted  after  verdict.  But  in  the  first  place, 
the  manner  of  amending  adopted  in  this  instance,  waiving 
considerations  as  to  the  lateness  of  the  order,  is  hardly  con- 
sistent with  the  method  provided  in  the  Civil  Code.  And 
secondly,  such  an  important  change  as  the  one  now  under 
consideration  should  not,  without  acquiescence,  be  made  for 
the  first  time  in  a  final  decree.  Defendant  Seymour  did 
not  consent  to  the  alleged  amendment  by  the  decree,  and 
we  must  presume  that  it  operated  as  a  surprise  and  hard- 
ship upon  him. 

lY.  Prior  to  the  commencement  of  the  trial  an  amended 
complaint  was  tendered,  setting  up,  among  other  things, 
the  very  agency  in  question.  The  court  refused  to  permit 
the  filing  of  this  pleading,  and  the  cause  proceeded,  as  we 
have  already  seen,  upon  the  original  complaint.  Thus,  de- 
fendant was  aifirmatively  apprised  that  this  particular  ques- 
tion would  not  be  involved ;  he  was  deprived  of  the  privilege 
of  denying  by  answer,  and  thereby  putting  in  issue  this  im- 
portant  allegation ;  he  was  thrown  off  his  guard,  and  the 
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legal  inference  is  that  he  did  not  prepare  himself  to  meet 
the  proofs  offered  by  plaintiffs,  which  the  court  afterwards 
received  as  if  the  issae  had  been  properly  made. 

It  is  needless  to  speculate  at  lengtli  concerning  the  par- 
ticular ground  upon  which  the  court  based  his  rejection  of 
the  amended  complaint,  or  the  motives  that  afterwards 
influenced  him  in  receiving  evidence  upon  the  averments 
rejected.  If  his  refusal  in  the  premises  was  predicated 
upon  the  view  that,  by  reason  of  their  laches  in  waiting  five 
years  after  beginning  suit  before  tendering  the  amended 
complaint,  plaintiffs  were  not  entitled  to  a  favorable  exer- 
cise of  judicial  discretion,  it  is  apparent  from  his  order'in 
the  final  decree  concerning  amendments  that  subsequent 
developments  produced  a  change  of  mind  in  this  regard. 
If,  on  the  other  hand,  the  ruling  referred  to  rested  upon 
the  belief  that  the  amended  complaint  pleaded  a  new  cause 
of  action,  the  court  was  wrong,  and  his  subsequent  con- 
duct shows  that  he  discovered  his  error.  This  pleading 
stated  much  more  elaborately  all  that  the  original  com- 
plaint contained,  and  it  also  covered  a  vast  amount  of  sur- 
plusage in  the  way  of  purely  evidential,  instead  of  ultimate, 
facts ;  but  we  do  not  think  that,  at  least  as  to  Seymour,  it 
necessarily  averred  a  different  cause  of  action. 

^'The  cause  of  action,  as  it  appears  in  the  complaint 
when  properly  pleaded,  will  therefore  always  be  the  facts 
from  which  the  plaintiff's  primary  right  and  the  defendant's 
corresponding  primary  duty  have  arisen,  together  with  the 
facts  which  constitute  the  defendant's  delict  or  wrong." 
Pomeroy,  Kem.  &  Eem.  Eights,  sec.  453 ;  Bliss,  Code  Plead- 
ing, sec.  113.  Notwithstanding  the  seeming  clearness  of  the 
foregoing  definition,  embarrassment  is  sometimes  encoun- 
tered under  objections  like  the  present.  And  our  conclu- 
sion with  regard  to  the  pleading  before  us  has  not  been 
reached  without  difficulty  and  misgiving. 

Plaintiffs  being  the  prior  locators  of  a  mining  claim  were 
entitled  to  the  exclusive  possession,  and,  upon  compliance 
with  law,  to  the  ultimate,  absolute  ownership.    It  was  Sey- 
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raour's  duty,  when  applying  for  a  patent  covering  a  part  of 
the  "  American  Flag,"  not  only  to  give  the  notices  required 
by  law,  but  also  to  refrain  from  acts  intended  or  calculated 
to  keep  plaintiffs  in  ignorance  of  the  patent  proceedings. 
His  alleged  failure  to  perform  this  duty  produced  the  wrong 
for  which  plaintiffs  seek  to  recover.    The  alleged  injury  re- 
sulting from  this  wrong  is  that  plaintiffs  were  kept  in 
ignorance  of  the  events  transpiring,  whereby  they  lost  their 
property  rights.    The  spoken  language,  written  correspond- 
ence and  acts  of  Seymour,  it  is  claimed,  were  intended  to 
and  did  prevent  them  from  discovering  tl^e  situation  and 
protecting  themselves.  The  fact,  if  it  be  a  fact,  that  through- 
oat  the  transaction  Seymour  occupied  the  position  of  a 
trusted  agent  in  connection  with  the  property,  is  an  addi- 
tional important  element  of  bad  faith  on  his  part ;  it  is  a 
material  fact,  supplemental  to  the  other  facts  constituting 
plaintiffs'   primary   right   and  defendant's  corresponding 
duty;,  it  introduces  into  the  case  a  new  element  of  fraud, 
and  involves  the  application  of  a  new  equitable  principle, 
but  it  does  not  so  alter  or  supersede  the  original  primary 
facts  as  to  constitute  a  new  cause  of  action.    It  is  hardly 
necessary  to  add  that  the  transaction  relied  on,  the  pro- 
cedure invoked,  and  the  ultimate  relief  sought,  remain  pre- 
cisely the  same. 

Y.  The  questions  presented  in  the  remaining  case  may 
be  briefly  disposed  of.  Before  the  decree  was  rendered  in 
the  court  below  Seymour  conveyed  the  undivided  one-half 
of  the  "Tiger"  lode  to  Messrs.  Bloss,  Ilginfritz  and  Her- 
bert; these  parties  were  the  original  locators  of  the  "  Little 
Tiger,"  and  it  was  with  them  he  made  the  contract  to  pro- 
cure a  patent  in  pursuance  of  which  contract  the  deed  was 
executed.  This  contract  constituted  an  express  trust  in 
their  favor  as  to  one-half  of  the  property ;  and  the  trust 
estate  thus  created  existed  prior  to  the  commencement  of 
suit  and  filing  of  lis  pendens.  The  deed  executed  after  that 
date  simply  conveyed  the  legal  title  to  property  which 
these  parties  owned  before  being  made  aware  by  the  com- 
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meDcemeDt  of  suit  that  plaintiffs  asserted  any  interest  in 
such  property.  It  is  not  claimed  that  they  occupied  the  po- 
sition of  agency  towards  plaintiffs.  One  theory,  however, 
of  the  amended  complaint  as  to  them  is,  that  knowing  of 
Seymour's  fiduciary  relationship  with  plaintiffs,  they  con- 
spired and  confederated  with  him  to  keep  plaintiffs  ignorant 
of  the  patent  proceedings,  and,  thus  participating  in  his 
fraud,  hold  title  also  as  trustees.  The  court  below  foond 
that,  as  to  the  moiety  conveyed  to  them,  no  trust  existed. 

Bloss,  nginf  r  itz  and  Herbert  were  not  parties  to  the  suit, 
though  they  would  have  become  such  had  the  amended 
complaint  been  filed.  No  issues  were  made  by  the  plead- 
ings as  to  them,  and  their  rights  were  not  before  the  conrt 
for  consideration.  Their  title  to  one-half  of  the  property, 
resting  as  it  did  upon  an  express  trust,  the  foundation  of 
which  existed  antecedent  to  the  perpetration  of  the  alleged 
wrong,  would  not  necessarily  depend  upon  the  success  or 
failure  of  Seymour. 

It  was  clearly  error  to  adjudicate  the  rights  of  these  per- 
sons, either  favorably  or  unfavorably,  without  making  them 
parties  and  requiring  appropriate  pleadings.  And  even  if 
it  were  true,  as  their  counsel  contend,  that  such  adjudica- 
tion could  only  have  been  predicated  upon  the  introduction 
of  a  wholly  new  and  different  cause  of  action,  it  does  not 
follow  that  for  this  reason  the  court  was  authorized  to 
enter  a  decree  in  their  favor.  Through  the  absence  of  the 
proper  parties  and  pleadings,  plaintiffs  may,  as  asserted 
by  counsel,  have  been  prevented  from  offering  legitimate 
proofs  tending  to  establish  the  necessary  knowledge  on  the 
part  of  Bloss,  Ilginf  ritz  and  Herbert,  and  their  connection 
with  the  conspiracy  whereby  the  alleged  fraud  was  perpe- 
trated. 

The  decree  is  reversed.  Both  causes  will  be  remanded 
for  such  further  proceedings  as  may  be  consistent  with 
good  practice  and  the  views  herein  expressed.  We  offer 
no  suggestions  concerning  the  exercise  of  judicial  discretion 
should  application  be  made  for  leave  to  file  an  amended 
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complaint.  As  to  Bloss,  Ilginfritz  and  Herbert,  our  view 
is  that  if  the  attempt  is  made  to  adjudicate  their  rights, 
they  should  at  least  be  made  parties,  and  the  trial  should 
be  had  upon  proper  issues. 

B&versed. 


BoLLmS,  GUABDLA.N,  BTO.,  Y.  MoHaTTOK,  AdM^X,  ETO. 

1.  Inbusance  Ckbtificate  —  Chanoino  BENBPiciABY.--The  power  to 
change  the  heneficiary  named  in  an  insurance  certificate  issued  by  a 
benefit  society  is  conferred  upon  a  member  by  the  charter  or  by- 
laws. In  the  present  case  such  power  was  also  expressly  recognized 
by  the  contract  of  insurance. 

2l  Death  of  Benbficiabt  Before  Assured. — If  the  beneficiary  named 
dies  before  the  assured,  no  interest  in  the  fund  vests  in  such  bene- 
ficiary, and  her  surviving  son  inherits  no  part  thereof  by  virtue  of 
his  relationshipi 

3.  Manner  of  CHANomo  Benefkhary.— Where  the  manner  of  chang- 

ing the  ben^ciary  is  specified  in  the  contract,  compliance  with  the 
procedure  prescribed  is  essential  to  the  substitution. 

4.  When  Record  Entry  Essential  to  Chanqel—  If  the  contract  de- 

clares that  the  substitution  is  to  be  made  "  by  change  of  beneficiary 
entered  upon  the  record  of  the  supreme  secretary,  *  •  •  "  the 
mere  manual  delivery  of  th^  certificate  by  the  assured  to  another, 
vrith  oral  suggestions  in  relation  thereto,  does  not  perfect  the  change 
in  question. 

5.  When  Equity  Wnj^  Treat  Substitution  as  Complete.—  If  the  as- 

enired  has  in  good  faith  done  his  part  towards  perfecting  the  substi- 
tution in  accordance  with  the  method  prescribed,  but,  owing  to 
circumstances  over  which  he  has  no  control,  the  change  is  not  en- 
tirely consummated  at  the  time  of  his  death,  equity  will  sometimes 
treat  the  substitution  as  complete. 

6u  Insured  Has  No  Interest  in  Fund. —  The  insured  member  of  bene- 
fit societies  has  himself  no  interest  in  tiie  fund.  He  possesses  simply 
a  power  of  appointment,  which  if  not  exercised  becomes  inopera- 
tiva 

7.  Fund  Not  Assets  of  Insured's  Estate.  — The  insurance  money 
does  not  in  any  event  become  assets  of  the  insured's  estate.  And  by 
statute  it  is  expressly  provided  that  this  fund  shall  not  be  used  for 
the  payment  of  his  debte. 
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Appeal  from,  District  Court  of  Arapahoe  County. 

Charles  E.  McHatton  daring  his  life-time  held  a  certifi- 
cate of  membership  in  the  Endowment  Eank  of  the  Order 
of  Enights  of  Pythias.  This  certificate  was  also  in  effect 
a  policy  of  insurance,  the  amount  of  the  risk  being  $3,000. 
The  following  extract  therefrom  is  deemed  sufficient  for  a 
proper  understanding  of  the  case : 

'^  And  in  consideration  of  the  payment  hereafter  to  the 
said  Endowment  Eank  of  all  monthly  payments  as  required, 
and  the  full  compliance  with  all  the  laws  governing  this 
rank  now  in  force  or  that  may  hereafter  be  enacted,  and 
(if  he)  shall  be  in  good  standing  under  said  laws,  the  sam 
of  three  thousand  dollars  ($3,000)  will  be  paid  by  the  Su- 
preme Lodge,  Enights  of  Pythias  of  the  World,  to  Mattie 
E.  McHatton,  wife,  as  directed  by  the  said  brother  in  his 
application,  or  to  such  other  person  or  persons  as  he  may 
subsequently  direct  by  change  of  beneficiary  entered  upon 
the  record  of  the  supreme  secretary  of  the  Endowment 
Eank,  upon  dud  notice  and  proof  of  death  and  good  stand- 
ing in  the  rank  at  the  time  of  death,  and  surrender  of  this 
certificate." 

Mattie  £.  McHatton,  wife  of  the  said  Charles,  died  before 
her  husband.  During  her  life-time  the  certificate  was  kept 
in  her  possession ;  after  her  death  it  passed  into  the  custody 
of  her  mother,  where  it  remained  until  the  year  1887,  when 
Charles  procured  it  and  delivered  it  to  E.  P.  Eollins, 
guardian  of  Thomas  S.,  the  minor  son  of  himself  and  Mat- 
tie  E.,  with  instructions  to  hold  it  for  the  benefit  of  said 
son.  It  remained  in  the  possession  of  EoUins  until  depos- 
ited in  the  county  court  after  the  death  of  Charles,  in  obedi- 
ence to  an  order  of  that  tribunal. 

Charles  afterwards  married  appellee,  Frances  A,  McHat^ 
ton,  but  died  without  making  any  other  or  further  disposi- 
tion of  the  certificate.  No  indorsement  showing  a  change 
of  beneficiary  upon  the  '^  record  of  the  supreme  secretary 
of  the  Endowment  Eank  "  was  made  or  attempted  at  the 
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time  of  the  delivery  of  the  certificate  to  Eollins,  or  at  any 
date  subsequent  thereto. 

Charles  complied  with  the  requirements  of  his  contract 
in  relation  to  assessments  and  dues,  and  at  his  death  was  a 
member  in  good  standing.  The  association,  being  in  doubt 
as  to  whom  the  money  belonged,  deposited  it  in  the  county 
court  where  the  estate  of  Charles  was  being  administered 
upon,  with  the  request  that  the  court  make  such  distribu- 
tion thereof  as  the  law  required  under  the  contract  and 
existing  circumstances.  From  the  order  of  distribution 
made  in  the  county  court  an  appeal  was  taken  to  the  dis- 
trict court,  where  judgment  was  entered  upon  an  agreed 
statement  of  facts,  dividing  the  money  equally  between  the 
surviving  widow  and  son.  To  review  that  judgment  the 
present  appeal  was  taken  by  the  guardian  aforesaid. 

Mr.  E.  Caypless  and  Messrs.  Keelsb  &  Sales,  for  appel- 
lant. 

Mr.  S.  T.  HoBN  and  Mr.  T.  E.  Basnum,  for  appellee. 
Chief  Justice  Helm  delivered  the  opinion  of  the  court. 

Ko  doubt  exists  as  to  the  authority  of  McHatton  to 
change  the  beneficiary  named  in  the  insurance  certificate 
under  consideration.  Aside  from  the  fact  that  this  power 
is  conferred  upon  the  member  by  the  charters  or  by-laws 
of  benefit  societies,  the  present  contract  contains  a  provis- 
ion expressly  authorizing  the  same.  It  declares  that  upon 
the  death  of  the  assured  the  sum  mentioned  will  be  paid 
*^  to  Mattie  E.,  wife,  as  directed  by  the  said  brother  in  his  ap- 
plication, or  to  such  person  or  persona  as  he  may  subsequently 
direct  by  change  of  beneficiary  entered  upon  the  record  of 
the  supreme  secretary  of  the  Endowment  Bank.  *  *  *  " 

Appellant  asserts  that  the  entire  amount  called  for  by 
the  certificate  belongs  to  the  son,  and  that  appellee,  the 
surviving  widow,  takes  nothing. 

Mattie  £.,  the  beneficiary  named  in  the  certificate,  hav- 
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ing  died  before  the  assured,  no  interest  in  the  fand  pro- 
vided for  ever  vested  in  her.  Thomas  S.,  her  surviving  son 
and  heir,  could,  therefore,  have  inherited  no  part  thereof 
by  virtue  of  such  relationship. 

But  appellant  confidently  relies  upon  the  proposition  that 
the  delivery  of  the  certificate  to  him  for  the  use  of  the  son 
constituted  a  sufficient  change  of  beneficiary  to  vest  in  the 
son,  immediately  upon  the  father's  decease,  a  right  to  the 
money.  Upon  this  contention  the  principal  controversy 
rests.  Were  the  certificate  silent  as  to  the  manner  in 
which  such  substitutions  are  to  be  made,  there  might  be 
room  for  appellant's  contention.  But  turning  to  the  ex- 
tract above  given,  we  discover  that  other  persons  than  the 
one  originally  named  can  receive  the  bequest  only  upon 
direction  of  the  assured  '^  by  change  of  beneficiary  entered 
upon  the  record  of  the  supreme  secretary.  *  *  *  "  This 
provision  thus  plainly  declares  how  another  person  may  be 
substituted  in  place  of  the  one  firat  designated.  The  lan- 
guage used  is  too  plain  to  be  misunderstood,  and  we  are 
not  at  liberty  to  supply  new  words  or  to  ignore  the  clear 
import  of  those  employed  by  the  contracting  parties.  The 
intent  to  permit  a  change  of  beneficiary  at  the  will  of  the 
assured  is  no  more  plainly  declared  by  the  preceding  clause 
than  is  the  manner  of  executing  that  intent  by  the  expres- 
sion under  consideration.  The  resolution  to  substitute  can 
be  enforced  in  but  one  way,  viz.,  "  by  change  of  beneficiary 
entered  upon  the  record,"  etc.  It  will  not  do  to  say  that 
the  entry  upon  the  record  is  directory  merely,  or  that  it  is 
of  no  special  importance.  This  entry  is  an  essential  part  of 
the  substitution,  and  the  change  is  incomplete  until  it  is 
made.  Bacon's  Benefit  Societies,  etc.,  sec.  307 ;  Holland  v. 
Taylor,  111  Ind.  121;  Daniels  v.  Pratt,  143  Mass.  216; 
National  Mut.  Aid  Society  v.  Lupoid,  101  Pa.  St.  Ill: 
Stephenson  v.  Stephenson,  64  Iowa,  534 ;  Coleman  v.  Knights 
of  Honor,  18  Mo.  App.  189 ;  Kentucky  M.  M.  Z.  Ins,  Co,  v. 
Miller,  AdmUr,  13  Bush,  489 ;  Easl/man  v.  Provident  M.  R, 
Ass'n,  62  K  H.  555 ;  HeUenherg  v.  District  No.  1  of  1.0.  of 
B.  B.,  94  N.  Y.  680. 
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The  delivery  of  the  certificate  to  appellant  by  McHatton 
was  no  compliance  with  the  mode  prescribed  for  effectuating 
a  change  of  beneficiary.  While  it  may  be  indicative  of  the 
intent  of  McHatton  at  the  time,  it  was  not  the  method 
agreed  upon  for  the  declaration  of  that  intent. 

We  cannot  accept  the  view  that  this  provision  was  in- 
serted in  the  certificate  exclusively  for  the  protection  of 
the  association.    It  is  doubtless  a  matter  of  importance  to 
such  societies  that  their  books  show  all  changes  in  this  re- 
spect.   But  it  is  more  important  to  the  assured  that  some 
record  of  the  kind  be  kept  in  order  that  his  wishes  in  the 
premises  may  not,  after  his  death,  be  defeated.     And  ob- 
viously the  beneficiary  is  profoundly  interested  in  having 
such  definite  and  reliable  record  evidence  of  his  owner- 
ship.   It  would  be  a  dangerous  precedent  were  we  to  hold 
that  the  designation  of  the  change  of  beneficiary  by  entry 
upon  the  books  of  the  company  is  not  imperative.    Disre- 
gard of  the  prescribed  mode  of  substitution  would  tend  to 
frustrate  the  wise  and  benevolent  object  to  which  these 
societien  owe  their  existence.    And  if  such  changes  could 
be  made  simply  by  delivery  of  the  certificate,  accompanied 
with  oral  declarations,  any  relative  or  dependent  who  might 
become  possessed  of  the  instrument  would  have  it  in  his 
power  to  nullify  the  purpose  of  the  deceased  donor  and  de- 
prive the  true  donee  of  the  bequest.    If  McHatton  desired 
to  have  his  son  receive  all  of  the  insurance  fund,  notwith- 
standing his  remarriage,  it  was  only  necessary  for  him  to 
comply  with  the  plain  'language  of  the  certificate.    His 
failure  in  this  regard,  coupled  with  the  decease  of  the  ben- 
eficiary named,  left  the  fund  without  any  designated  owner. 
Equity  occasionally  aids  an  attempted  but  uncompleted 
change  of  beneficiary.    If  the  assured  tias  done'  his  part 
towards  perfecting  the  substitution  in  accordance  with  the 
method  prescribed,  but  owing  to  circumstances  over  which 
he  has  no  control  the  change  is  not  entirely  consummated  at 
the  time  of  his  death,  equity  will  sometimes  treat  the  sub- 
stitation  as  complete.    Bacon's  Benefit  Societies,  etc.,  sees. 
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309,  310,  and  cases.  But  it  is  an  essential  prerequisite 
to  the  interposition  of  equity  that  the  assured  has  in  good 
faith  attempted  to  comply  with  the  prescribed  mode  of  sub- 
stitution. McHatton  made  no  effort  to  do  this.  It  does 
not  appear  that  he  communicated,  orally  or  in  writing,  to 
the  secretary  or  to  any  other  officer  of  the  association,  a 
desire  to  have  the  proceeds  from  the  risk  paid  to  his  son; 
or  that  he  otherwise  sought  to  secure  the  proper  entry  in 
the  association's  books. 

We  are  not  called  upon  to  consider  what  the  result  would 
have  been  had  the  society  upon  McHatton's  decease  refused 
payment,  and  asserted  a  right  to  the  reversion.  Bacon-s 
Benefit  Societies,  sec.  243.  For  while  it  declined  to  give 
either  of  the  claimants  preference,  it  voluntarily  deposited 
the  money  with  the  court  to  be  awarded  to  them  as  equity 
and  the  law  might  direct.  It  is  not  a  party  to  the  present 
record,  and  no  further  notice  will  be  taken  of  any  possible 
interest  it  might  have  possessed. 

Did  the  court  below,  under  all  the  circumstances  above 
detailed,  err  in  refusing  to  award  appellant,  for  the  use  of 
the  son,  the  entire  proceeds  from  the  certificate? 

The  insured  miember  of  such  societies  has  himself  no  in- 
terest in  the  fund;  he  possesses  simply  a  power  of  ap- 
pointment, which  if  not  exercised  becomes  inoperative. 
HeUenljerg  v.  Dist,  No.  i,  supra;  Bacon's  Benefit  Societies, 
sec.  243,  supra.  It  would  seem  to  follow  that  the  insurance 
money  could  not  in  any  event  become  assets  of  the  insured's 
estate.  EaMmam,  v.  P.  M.  H.  Ass^n^  supra;  Worley  «. 
N,  W.  N.  A.  Ass^Uj  3  McCrary,  53.  That  it  cannot  be  used 
for  the  payment  of  his  debts  is  stipulated  in  the  agreed 
statement  of  facts  and  declared  by  express  legislatiye  en- 
actment. Mills'  Annotated  Stats.,  sec.  2246.  The  argument 
of  counsel  tends  to  show  that  the  constitution  adopts  by 
the  benefit  association  of  which  McHatton  was  a  member 
.designates  how  the  iFund  shall  be  distributed  among  the  as- 
sured's  relatives  m  cases  like  the  present,  where  upon  his 
death  there  is  no  specified  beneficiary.    But  since  this  con- 
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stitutional  provision  is  not  a  part  of  the  record  before  us, 
we  cannot  be  guided  by  its  direction. 

It  is  unnecessary,  however,  to  rest  our  decision  upon 
either  the  statute  of  descents  and  distributions  or  the  con- 
stitution of  the  association.  Appellant,  as  guardian,  re- 
covered as  much  as  would  have  belonged  to  the  son  were 
this  constitution  or  statute  applicable ;  and  it  is  apparent 
from  what  we  have  said,  that  in  the  absence  of  some  stat- 
ute, by-law  or  contract  touching  the  subject,  he  is  not  en- 
titled to  more.  The  apportionment  of  the  fund  in  question 
made  by  the  district  court  is  eminently  fair«  and  cannot  be 
disturbed  at  the  instance  of  appellant. 

The  judgment  is  affirmed. 


Qatnob  and  Standley  v.  Clements. 

1.  Estoppel  m  Pais  Mcst  Bb  Specially  Pleaded.— An  estoppel  in 
pais  is  new  matter,  and  cannot  be  relied  upon  in  evidence  as  a  de- 
fense without  being  specially  pleaded. 

2L  iNBTRUcnoNS  NEED  NoT  6e  REPEATED. —  It  is  not  error  to  refuse  a 
correct  instruction  if  the  substance  thereof  is  otherwise  fairly  incor- 
porated in  the  charge  as  given. 

3.  Ebbob  in  Favob  of  CoMFi«AiKiNa  Pabty  Not  Ground  fob  Re- 

VEBSAL. — The  general  rule  is  that  a  new  trial  will  not  be  granted 
merely  on  the  ground  of  harmless  error ;  nor  wiU  a  judgment  ordi- 
narily be  reversed  for  an  error  in  favor  of  the  party  seeking  such 
reversaL  These  rules  are  applicable  to  mistakes  of  the  jury  as  to 
matters  of  fact  as  well  as  to  errors  of  the  court  as  to  matters  of  law. 

4.  Ebbob  Without  Prejudice  Not  Ground  fob  Reversal.— Where 

the  verdict  is  erroneous  simply  on  the  ground  that  it  is  for  a  less 
snm  against  defendants  than  was  warranted  by  the  evidence,  such 
error  cannot  be  said  to  be  one  affecting  their  substantial  rights ;  and 
if  the  plaintiff  does  not  complain,  the  judgment  should  not  be  re- 
versed merely  on  the  ground  of  such  error. 

5.  JuDOifENT  Entry  May  Be  Amended.— A  judgment  is  a  judicial 

act ;  it  is  what  is  considered  and  ordered  by  the  court ;  and  not  nec- 
esBarily  what  is  entered  by  the  clerk.  Where  the  judgment  was  right 
tmt  the  entry  incorrect^  the  entry  may  te  amended  nunc  pro  tunc 
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Appeal  from  District  Court  of  Arapahoe  County. 

Mr.  Hugh  Butleb,  for  appellants. 

Mr.  J.  P.  Bbookway,  for  appellee. 

This  was  an  action  by  Alfred  H.  Clements,  plaintiff  below, 
against  John  W.  Gaynor  and  Joseph  Standley.  Plaintiff 
alleged  an  express  contract  by  which,  in  consideration  that 
he  should  obtain  a  purchaser  for  defendant's  horses,  he 
should  receive  five  per  centum  of  the  gross  sum  realized 
from  the  sale :  that  he  procured  a  purchaser  to  whom  the 
horses  were  sold  for  a  large  sum  of  money,  but  that  defend- 
ants had  refused  to  pay  his  commissions.  The  answer  denied 
the  material  averments  of  the  complaint,  and  also  contained 
a  special  defense  alleging  an  express  agreement  by  plaintiff 
to  release  defendants  from  the  payment  of  commissions. 
The  second  trial  resulted  in  a  verdict  for  plaintiff  in  the  sum 
of  |1,000. 

Mb.  Justice  Elliott  delivered  the  opinion  of  the  court. 

The  assignments  of  error  relate  to  the  rulings  of  the 
court  upon  the  admission  and  exclusion  of  evidence,  to  the 
giving  and  refusing  of  instructions,  to  the  refusing  of  de- 
fendants' motion  for  a  new  trial,  and  the  entering  of  judg- 
ment for  plaintiff.  No  argument  having  been  presented 
relating  to  the  admission  or  exclusion  of  evidence,  or  against 
the  instructions  "  given,"  these  matters  will  not  be  specially 
considered. 

It  is  claimed  in  argument  that  plaintiff,  by  reason  of  cer- 
tain language  used  by  him  pending  the  negotiations,  is  es- 
topped from  maintaining  his  action  for  commissions  against 
one  of  the  defendants.  Defendants'  counsel  prayed  for  an 
instruction  to  the  jury  based  upon  such  supposed  conduct 
of  the  plaintiff,  which  was  refused,  and  the  refusal  is  assigned 
for  error.  No  defense  of  estoppel  was  set  forth  in  the  an- 
swer. Under  the  present  practice  it  is  well  settled  that  an 
estoppel  in  pais  is  new  matter,  and  cannot  be  relied  upon 
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in  evidence  as  a  defense  without  being  speciaUy  pleaded. 
See  De  Votie  v.  Mc  Gerry  15  Colo.  467,  and  authorities  there 
cited.  In  so  far  as  the  refused  instruction  was  pertinent 
to  the  defense  as  pleaded,  which  was,  in  effect,  that  plaintiff 
had  expressly  agreed,  at  a  certain  stage  of  the  negotiations, 
that  he  should  not  ask,  demand  or  receive  any  commissions 
from  either  of  the  defendants,  it  was  given  in  substance  in 
another  instruction. 

It  is  unnecessary  to  consider  further  the  refused  instruc- 
tions  in  detail.  The  instructions  as  given  state  the  law  ap- 
plicable to  the  controversy  impartially  and  with  substantial 
accuracy.  The  instructions  refused  were  either  incorrect 
or  unnecessary.  It  is  not  error  to  refuse  a  correct  instruc- 
tion if  the  substance  thereof  is  otherwise  fairly  incorporated 
in  the  charge  as  given.  Dougherty  v.  The  People^  1  Colo. 
524;  Gidett  v.  Corumy  7  Kan.  166. 

It  is  contended  in  behalf  of  appellant  that  the  verdict  is 
inconsistent  with  the  evidence  in  any  light  in  which  it  can 
be  properly  viewed  under  the  issues  as  framed.  The  argu- 
ment is  that  the  complaint  alleges  an  express  agreement  to 
pay  commissions  at  the  rate  of  five  per  cent,  of  the  gross 
sum  for  which  the  horses  should  be  sold ;  that  the  evidence 
shows  the  horses  were  sold  or  exchanged  for  other  prop- 
erty ;  and  that  the  price  at  which  the  horses  were  rated  in 
the  exchange  was  $30,000 ;  hence,  that  under  the  contract 
as  alleged,  plaintiff  would  be  entitled  to  recover,  if  at  all,  a 
commission  of  $1,500 ;  but  that  the  jury  awarded  him  only 
$1,000.  "Manifestly  a  compromise  verdict," , says  appel- 
lants' counsel 

In  addition  to  the  horses  rated  at  $30,000,  plaintiff  claims 
that  certain  other  horses  were  disposed  of  in  the  same  trade 
to  the  same  party,  rated  at  $4,500,  on  which  sum  he  was 
also  entitled  to  commissions  at  the  same  rate,  so  that  his 
recovery  should  have  been  $1,725.  The  record  before  us 
shows  that  the  verdict  on  the  first  trial  was  in  plaintiff's 
favor  for  the  latter  amount.  For  what  reason  such  verdict 
was  set  aside  does  not  appear. 
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The  evidence  on  the  last  trial  was  conflicting.  Indulging 
the  usual  presumptions  in  favor  of  the  verdict  of  the  jury  in 
such  matters,  they  were  justified  in  believing  that  plaintiff 
was  the  procuring  cause  of  the  sale,  that  he  had  performed 
the  contract  on  his  part,  and  that  he  had  not  released  de- 
fendants from  their  obligation  to  pay  commissions.  A  ver- 
dict for  $1,500,  or  perhaps  $1,725,  in  plaintiffs  favor  could 
not  properly  be  disturbed  as  being  against  the  evidence  by 
an  appellate  court.  3  Graham  &  Waterman  on  New  Trials, 
1218,  1219. 

The  defendants  did  not  assign  the  smallness  of  the  last 
verdict  as  a  ground  of  their  motion  for  a  new  triaL  On 
the  contrary,  one  of  the  grounds  alleged  was  that  ^^  the 
damages  awarded  by  the  jury  were  excessive."  Perhaps 
the  court  below  might  have  perceived  reasons  for  granting 
a  new  trial  if  the  inconsistencv  of  the  verdict  with  the  evi- 
dence  had  been  expressly  pointed  out ;  but  in  this  court 
such  an  assignment  of  error  cannot  ordinarily  be  viewed 
with  favor.  The  general  rule  is,  that  a  new  trial  will  not 
be  granted  merely  on  the  ground  of  harmless  error;  nor 
will  a  judgment  ordinarily  be  reversed  for  an  error  in  favor 
of  the  party  seeking  such  reversal.  These  rules  are  appli- 
cable to  mistakes  of  the  jury  as  to  matters  of  fact  as  well 
as  to  errors  of  the  court  as  to  matters  of  law.  Where,  how- 
ever, the  circumstances  or  nature  of  the  mistake  is  such  as 
to  indicate  intentional  misconduct  on  the  part  of  the  jury, 
a  different  element  of  error  is  involved.  But  '^  misconduct 
of  the  jury  "  was  not  alleged  as  a  ground  of  the  motion  for 
a  new  trial ;  it  is  not  assigned  for  error ;  nor  does  it  appear 
in  the  evidence.  It  may  be  said  that  the  jury  erred  in 
judgment ;  but  in  a  lengthy  and  complicated  trial,  with  con- 
flicting evidence  and  with  different  theories  urged  upon 
their  consideration  by  able  and  zealous  counsel,  such  error 
may  well  be  attributed  to  honest  mistake  instead  of  inten- 
tional misconduct.  Hilliard  on  New  Trials,  ch.  3 ;  Henry 
V.  Smooty  1  Ala.  18;  Covey  v.  State^  4  Porter  (Ala.),  186; 
F%Mer  v.  Rufyy,  10  Gray,  288 ;  State  v.  Pike^  20  N.  H.  344. 
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If  the  verdict  be  erroneous  simply  on  the  ground  that  it 
is  for  a  less  sum  against  defendants  than  was  warranted  by 
the  evidence,  such  error  cannot  be  said  to  be  one  affecting 
their  substantial  rights.  Hence,  the  judgment  should  not 
be  reversed  merely  on  the  ground  of  such  error.  Code, 
sec.  78.  The  plaintiff  below  was  the  only  party  prejudiced 
by  the  insufficiency  of  the  damages  awarded,  and  he  is  not 
complaining  on  this  appeal.  There  having  been  two  trials 
of  the  case,  the  plaintiff  being  willing  to  accept  the  result 
of  the  second  trial  rather  than  litigate  further,  and  the 
trial  court  having  sustained  the  second  verdict,  we  do  not 
feel  at  liberty  to  disturb  it. 

In  disposing  of  this  appeal  we  find  it  necessary  to  notice 
a  matter  not  assigned  for  error,  nor  brought  to  our  atten- 
tion by  counsel  for  either  party.  The  transcript  filed  in 
this  court  shows  a  verdict  rendered  on  the  second  trial,  as 
abovo  stated,  for  the  sum  of  $1,000  in  favor  of  plaintiff,  and 
that  thereafter,  upon  overruling  the  motion  for  a  new  trial 
at  the  same  term,  and  on  May  22,  1888,  it  was  ordered  by 
the  court  that  '^judgment  be  entered  upon  the  verdict 
herein,  and  lelt  the  same  be  recorded  in  the  judgment  book." 
On  the  last-named  date  judgment  appears  to  have  been 
entered  in  favor  of  plaintiff  against  defendants  for  the  sum 
of  $1,725,  with  costs,  etc.  It  will  be  observed  that  the 
judgment  as  entered  was  for  the  amount  of  the  first  ver- 
dict instead  of  the  second.  The  appeal  bond,  however,  re- 
cites the  judgment  as  for  $1,000  and  costs.  From  such  data 
remaining  of  record  it  is  clear  that  the  judgment  actually 
rendered  by  the  court  was  for  the  sum  of  $1,000  and  costs, 
and  that  the  entry  of  the  judgment  was  a  clerical  mistake 
or  misprision  of  the  clerk,  amendable  at  common  law  as 
well  as  under  the  statute  of  jeofcdls.  A  judgment  is  a 
judicial  act;  it  is  what  is  considered  and  ordered  by  the 
court,  and  not  necessarily  what  is  entered  by  the  clerk. 
Freeman  on  Judgments,  sees.  38,  40 ;  Mordand  v.  Muffin^ 
1  Ala.  18. 

In  view  of  the  foregoing,  it  is  manifest  that  the  incorrect 
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entry  of  the  judgment  was  not  in  consequence  of  any  error 
committed  by  the  court,  but  was  the  result  of  carelessness 
by  the  clerk  in  recording  the  judgment  of  the  court,  and  that 
such  entry  should  be  amended  nunc  pro  tunc.  Freeman 
on  Judgments,  sec.  61  et  aeq.  This  cause  is  accordingly  re- 
manded to  the  district  court  of  Arapahoe  county  with  di- 
rections to  vacate  the  record  entry  of  the  judgment  herein, 
and  to  re-enter  the  same  in  favor  of  plaintiff  against  de- 
fendants for  the  sum  of  $1,000  and  costs  as  of  May  22, 1888, 
when  the  judgment  was  in  fact  actually  rendered  for  that 
sum.  In  view  of  all  the  circumstances  neither  party  shall 
recover  costs  incurred  by  this  appeal 

Judgment  entry  modified. 
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Matthews  bt  al.  v.  Pattbesoh. 

GOBPORATION  —  AcnON  AOAINST  OFFICER   FOB   CORPORATE  DeBT. —  A 

oomplaint  against  an  officer  of  a  corporation  seeking  to  have  him 
adjudged  liable  for  a  corporate  debt  for  failure  of  the  officers  of  the 
corporation  to  make  an  annual  report^  as  required  by  sections  252, 
255,  (General  Statutes,  pages  184-85,  is  properly  held  insufficient  on  de- 
murrer which  shows  on  its  face  that  the  defendant  made,  verified 
and  filed  in  the  proper  office,  within  the  time  required,  such  a  re- 
port as  the  statute  calls  for.  The  complaint  is  not  aided  by  an  aver- 
ment that  the  statements  contained  in  the  report  are  false  and 
fraudulent,  without  averring  that  defendant  knew  them  to  be  so. 
Section  252  attaches  no  penalty  for  false  statements,  and  section  255 
only  imposes  the  liability  for  damages  against  an  officer  who  shall 
sign  a  false  report  knowing  it  to  be  false. 

Error  to  Superior  Court  of  Denver. 

The  judgment  sastained  a  demurrer  to  the  complaint. 
The  substantial  averments  of  the  pleading  were  that  the 
Union  Smelting  &  Befining  Company  was  a  Colorado  cor- 
poration organized  in  1885,  which  afterwards  bought  of 
the  plaintiffs  large  quantities  of  ore,  and  failed  to  pay 
about  $8,500  of  the  purchase  price.  On  the  17th  day  of 
February,  1886,  the  company  filed  in  the  ofELce  of  the  clerk 
and  recorder  of  the  county  of  Clear  Creek,  the  county  of 
its  place  of  business,  a  report  which  stated  that  the  capital 
stock  of  the  company  was  $500,000,  of  which  $407,500  was 
paid  in  property  and  $52,500  in  cash,  and  put  the  amount 
of  their  existing  debts  at  $9,138.31.  The  report  was  sub- 
scribed by  one  Lee,  as  the  treasurer  of  the  company;  and 
by  the  president  of  the  company,  who  is  the  defendant  in 
the  suit,  who  made  oath  to  its  accuracy,  and  filed  it  in  the 
proper  office.  These  general  allegations  were  followed  by 
this  paragraph: 
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^^  Plaintiff  in  fact  further  says  that  the  said  pretended 
report  was  and  is  false  and  fraudulent  in  this,  to  wit:  That 
the  capital  stock  of  said  company,  $407,500,  never  was  paid 
in  property ;  nor  was  any  part  nor  share  thereof,  save  the 
part  of  $10,000,  or  thereabouts,  paid  in  property ;  nor  was 
$2,500  of  said  capital  stock  paid  in  in  cash  at  any  time  be* 
fore  the  filing  of  said  certificate  report." 

The  plaintiffs  then  proceeded  to  aver  that,  save  as  stated, 
the  company  did  not,  within  sixty  days  from  the  1st  day  of 
January,  make  any  report  as  required  by  the  statute.  This 
is  followed  by  a  general  averment  of  the  non-payment  of 
the  capital  stock,  a  failure  to  file  a  certificate,  and  a  de- 
mand for  judgment.  The  complaint  contains  a  further 
allegation  that  the  certificate  was  not  verified,  although  it 
is  signed  in  the  following  form :  "  I,  Charles  B.  Patterson, 
president  of  the  Union  Smelting  &  Befining  Company,  do 
certify  that  I  have  examined  the  foregoing  report,  and  find 
the  same  to  be  correct.  Charles  B.  Patterson.  [SeaL] 
Subscribed  and  sworn  to  before  me  this  15th  day  of  Jan- 
uary, 1886.     Peter  Wynne,  Notary  Public." 

The  two  sections  of  the  statute  involved  in  the  decision 
are  sections  252  and  255.  The  first  requires  that  every 
corporation  shall  annually  make  a  report,  ''which  shall 
state  the  amount  of  its  capital,  the  proportion  actually  paid 
in,  and  the  amount  of  existing  debts."  The  report  must  be 
signed,  verified  by  oath,  be  under  the  seal  of  the  company, 
and  filed  in  the  office  of  the  recorder  of  the  county.  A 
failure  to  comply  with  the  provisions  of  this  section  makes 
all  the  directors  and  trustees  jointly  and  severally  liable  for 
all  the  debts  of  the  company  contracted  during  the  year 
preceding  the  time  fixed  for  filing  the  report. 

Section  255  is  as  follows:  "If  any  certified  report  or 
statement  made,  or  public  notice  given,  by  the  officers  of 
any  corporation,  shall  be  false  in  any  material  representa- 
tion, all  the  officers  who  shall  have  signed  the  same,  know- 
ing it  to  be  false,  shall  be  jointly  and  severally  liable  for 
all  damages  arising  therefrom." 
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Messrs.  Wells,  MoNeal  &  Tayloe,  for  plaintiffs  in  error. 

Messrs.  Markham  &  Dillon  and  Mr..E.  A.  Clark,  for 
defendant  in  error. 

BissELL,  C.    It  is  clear  that,  in  the  enactment  of  the  two 

sections  of  the  statute  contained  in  the  statement  of  facts, 

the  legislature  intended  to  subject  the  officers  and  trustees 

of  corporations  to  a  statutory  liability  for  the  debts  of  their 

companies  under  two  very  dissimilar  conditions.    The  first 

section  imposes  a  joint  and  several  liability  upon  the  officers 

and  trustees  of  corporations  for  a  failure  to  file  the  report 

provided  for  in  that  portion  of  the  statute.    The  liability 

results  from  a  failure  to  perform  the  statutory  duty.    It 

makes  no    difference  whatever  whether   the   defaulting 

trustee  did  or  did  not  sign  the  report.    The  other  section 

unposes  a  like  penalty  upon  the  officer  or  trustee  making 

and  signing  the  report  knowing  it  to  be  false.    It  will  be 

observed  that  in  the  latter  section  there  are  two  elements 

essential  to  the  liability :  Jftrst^  a  participation  in  the  report 

by  an  actual  signing;  and  8eoondy  a  knowledge  of  the  falsity 

of  that  which  is  made. 

A  casual  inspection  of  the  allegations  of  the  complaint 
will  make  it  apparent  that  in  this  case  a  recovery  was  sought 
upon  the  ground  that  the  report  was  untrue  and  false  in  a 
material  representation,  and  therefore  not  a  report  as  re- 
quired by  section  252  of  the  statute.  The  real  gravaxnerv  of 
the  complaint  is  to  be  found  in  the  allegations  setting  out 
a  failure  to  file  a  report.  It  cannot  be  seriously  contended 
that  the  allegation  that  the  report  was  false  and  fraudulent 
brings  the  case  within  section  255,  although  the  action  was 
brought  alone  against  the  trustee  who  signed  it.  In  order 
to  charge  him  under  that  section  it  was  necessary  to  aver, 
not  only  that  the  certificate  as  made  and  signed  by  him 
was  false  in  s(^me  material  representation,  but  also  that  he 
knew  it  to  be  false.  This  guilty  knowledge  is  made  essen- 
tial to  the  liability  by  the  express  terms  of  the  statute,  and 
in  order  to  charge  the  officer  with  the  severe  penalty  im« 
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pcMsed  there  must  be  some  allegations  indicating  that  it  was 
made  for  some  fraudulent  purpose  and  with  knowledge  of 
its  falsity.  Pier  v.  Hcmmare^  86  N.  Y.  95 ;  Stebhins  v.  Edr 
mandsy  12  Gray,  203;  BonneU  v.  Griawold,  89  K  T.  122. 

Since  it  is  apparent  that  upon  the  complaint  the  action 
could  not  be  maintained  under  the  section  establishing  a 
liability  for  filing  a  report  which  is  known  to  be  false  by 
the  officer  making  it,  it  leaves  the  very  simple  question  as 
to  whether,  if  a  report  be  filed  which  is  false,  there  can  be 
said  to  have  been  a  failure  to  file  a  report  as  required  by 
the  other  section.  If  the  report  set  out  in  the  complaint 
be  analyzed,  and  compared  with  the  statute,  it  is  impossible 
to  hold  that  it  is  not  in  form  a  compliance  with  its  provis- 
ions. It  was  filed  within  the  time  designated.  It  states 
the  amount  of  capital  stock,  the  amount  which  was  paid  in 
cash,  and  the  amount  paid  in  property.  It  was  signed  by 
one  of  the  officers  charged  with  the  duty,  and  was  suffi- 
ciently verified  to  satisfy  the  statutory  requirement. '  It 
therefore  would  seem  that  the  company  did  not  faU  to  do 
what  the  statute  required.  But  the  contention  is  that  a 
false  report  is  no  report,  and  the  inquiry  ought  to  be;  not 
only  whether  the  report  was  made,  but  whether  it  was  true, 
and,  if  not  true,  then  that  all  the  trustees  are  liable  whether 
they  did  or  did  not  sign  the  report.  This  cannot  be  the 
purpose,  nor  is  it  the  plan,  of  the  statute.  The  subsequent 
section  contemplates  the  possibility  of  a  false  report,  and 
provides  a  penalty.  As  was  well  said  by  the  court  in  Bonr- 
neU  V,  Griswoldy  80  N.  T.  128 :  "  The  statute  does  not  de- 
clare that,  if  false,  it  shall  be  as  no  report,  or  annul  it.  It 
leaves  the  report  in  its  place  as  part  of  the  the  scheme  or 
plan  provided  by  statute,  and  imposes  a  penalty  or  punish* 
ment  upon  those  who  signed  it  knowing  it  to  be  false,  and 
upon  no  others.  Not  all,  then,  who  signed  the  false  report 
are  liable  therefor,  but  only  those  who  signedjt  knowing  it 
to  be  false.  As  the  statute  makes  this  discrimination,  the 
court  cannot  ignore  it." 

It  is  impossible  to  import  into  the  statute  a  time  or  a 
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conditioD  for  the  purpose  of  extending  or  imposing  a  pen- 
alty. The  statutory  liability  provided  for  by  section  252 
can  only  arise  in  the  specific  case  designated  by  the  statute, 
to  wit,  a  failure  to  file  a  report  in  compliance  with  its  pro- 
visions. If  that  be  done,  then  the  trustees  are  not  liable, 
even  though  the  report  be  totally  and  wholly  false ;  and 
the  party  must  seek  his  remedy  therefor  under  the  section 
which  provides  a  penalty  in  such  case,  and  pursue  the  ofB- 
cers  who  are  knowingly  guilty  of  the  misrepresentation  for 
which  the  statute  has  provided  a  penalty.  This  doctrine  is 
well  supported  by  the  Kew  York  cases,  and  is  a  reasonable 
and  safe  construction.  The  demurrer  was  properly  sus- 
tained, and  the  judgment  should  be  affirmed. 

BioHMOND  and  Eeed,  GC,  concur. 

Feb  Cubiam.    For  the  reasons  stated  in  the  foregoing 

opinion  the  judgment  is  affirmed. 

Affirmed. 
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L  Tbjl  Jubt  JuDOiEB  OF  THE  Weiqht  OF  EviDENCK—  In  a  ciyfl  action 
triable  by  juiy  as  a  matter  of  rights  if  there  be  evidence  tending  to 
estabtiBh  the  plaintiffB  cause  t>f  action  in  substance  as  alleged,  the 
▼erdict  will  not  be  disturbed  Inerely  on  the  ground  that  there  is  evi- 
dence of  an  opposite  tendency. 

2.  QuisTiONS  OF  Negligence  fob  the  Juby. —  *'  Questions  of  negligence 
as  well  as  of  contributory  negligence,  are  geoerally  within  the  prov- 
ince of  the  jury,  which  should  not  be  invaded  by  the  courts  except 
in  the  clearest  of  cases." 

Sl  a  Wobkmak  Assumes  the  Obdinaby  Bisks  of  His  Employment. — 
A  person  engaging  to  work  in  and  about  the  construction  of  a  rafl- 
road  assumes  the  ordinary  risks  of  such  employment,  including  the 
risk  of  being  transported  to  and  from  his  work  on  a  construction 
train  over  a  newly-constructed  road,  and  cannot  expect  the  road  and 
road-bed  to  be  in  as  perfect  and  safe  condition  before  it  is  finished 
as  if  the  same  had  oeen  completed  and  opened  for  public  travel 

4  NoTiGB  OF  Defect  to  Unskilled  Labobeb  Negessaby.—  A  laborer 
unskilled  in  railroad  building,  even  if  he  has  aided  in  repairing  de« 
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f ects  in  a  newly-oozutnicted  road,  is  not  necessarily  chargeable  with 
notice  of  the  defective  condition  of  the  road-bed. 

'  5.  Unusual  Danqeb  —  Ck)NTRiBUTORT  Nequoenck.^  A  servant  cannot 
voluntarily  and  knowingly  incur  unusual  and  extraordinary  danger 
at  the  risk  of  his  master.  But  if  the  unusual  danger  is  not  apparent 
to  a  miud  like  his,  and  he  does  not  know  nor  have  the  means  of 
knowing  it,  he  may  incur  such  danger  under  the  order  of  his  master 
or  his  representative  without  being  guilty  of  contributory  negii- 
genca 

6u  The  Foreman  Repbesentahvb  of  the  Railroad  Compant.—  Where 
in  the  absence  of  the  superintendent  of  construction  the  workmen  em- 
ployed in  constructing  a  railroad  are  performing  their  labor  und» 
the  supervision  and  direction  of  a  general  foreman,  who  has  foil 
power  and  authority  to  employ  and  discharge  them,  such  foreman  is 
in  relation  to  sucli  workmen  the  representative  of  the  railroad  com- 
pany, and  not  their  fellow-servant 

7.  Duty  of  Company  Constructino  Rahjioaix— It  is  the  duty  of  a 
company  constructing  a  railroad  to  employ  a  competent,  skilled  per- 
son to  see  to  it  thatMts  road  is  reasonably  safe  for  the  transportatioa 
of  its  workmen — not  necessarily  as  safe  as  a  road  fully  completed 
and  equipped  for  the  carriage  of  passengers,  but  as  safe  as  the  dr- 
cumstances  of  the  case  will  reasonably  allow. 

&  Question  of  Skill  Proper  for  Expert  WiTNEsa— The  safety  of 
human  life  requu-es  that  a  very  high  degree  of  skill  and  diligence 
shall  be  exercised  in  the  construction  of  railroads  to  be  operated  fay 
the  dangerous  agency  of  steam.  The  question  whether  a  railroad 
has  or  has  not  been  properly  constructed  at  a  certain  place  for  the 
purposes  for  which  it  is  being  used  may  be  proper  for  the  opinion 
of  an  expert  witness. 

9.  Question  of  Damages  —  When  for  Jurt.~  In  actions  for  personal 
injuries  by  loss  of  limb,  the  assessment  of  damages  must^  within  rear 
sonable  bounds,  be  confided  to  the  judgment  of  the  jury. 

Error  to  District  Court  of  Arapahoe  County. 

This  was  an  action  by  Michael  O'Brien,  plaintiff  below, 
against  The  Colorado  Midland  Eailway  Company,  defend- 
ant below,  to  recover  damages  for  personal  injuries  to  the 
plaintiff,  alleged  to  have  been  caused  by  the  negligence  of 
the  defendant  company  in  operating  its  railroad.  Yerdict 
and  judgment  were  rendered  in  favor  of  plaintiff  for 
$13,000.  The  defendant  company  brings  the  case  to  this 
court  by  writ  of  error. 
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Mr.  A.  E.  Pattison  and  Messrs.  Boqebs  &  Cuthbbrt.  for 
plaintiff  in  error. 

Messrs.  Sullitan  &  Mat  and  Mr.  C.  G.  Clements,  for 
defendant  in  error. 

Mb.  Justice  Elliott  delivered  the  opinion  of  the  court. 

The  assignments  of  error  challenge  the  suflBciency  of 
the  evidence  to  sustain  the  verdict ;  they  also  question  the 
competency  of  certain  evidence  admitted,  complain  of  the 
giving  and  refusing  of  certain  instructions,  and  allege  that 
the  damages  awarded  by  the  jury  were  excessive,  and  ap- 
parently given  under  the  influence  of  passion  and  prejudice. 

The  principal  contention  by  counsel  for  plaiutiff  in  error 
is  that  the  evidence  is  not  sufficient  to  sustain  the  verdict. 
This  necessitates  a  review  of  the  evidence  for  the  purpose 
of  ascertaining  its  tendency.  In  aotions  of  this  kind,  if 
there  be  evidence  tending  to  establish  the  plaintiff's  cause 
of  action  in  substance  as  alleged,  the  verdict  of  the  jury 
will  not  be  disturbed  merely  on  the  ground  that  there  is 
evidence  of  an  opposite  tendency.  HaUach  v,  Stockdaley  14 
Colo.  200;  Rollins  v.  County  CommissionerSj  15  Colo.  103. 

At  the  time  of  the  accident  by  which  plaintiff's  injuries 
were  occasioned,  the  defendant  company  was  engaged  in 
constructing  its  railroad  between  Leadville  and  Aspen  in 
this  state.  It  was  in  the  fall  of  the  year.  The  line  of  the 
road  was  through  a  mountainous  rvgion ;  and  just  before 
the  accident,  in  September,  1887,  it  had  been  storming,  and 
the  road-bed  in  places  was  water-soaked,  soft  and  muddy. 
The  plaintiff  was  employed  by  defendant  in  and  about  the 
construction  of  its  railroad.  A  day  or  two  before  the  acci- 
dent, plaintiff,  in  company  with  other  workmen,  had  re- 
turned from  the  end  of  the  track,  where  they  had  been  at 
work,  to  the  boarding-camp  for  shelter. 

The  evidence  shows  that  one  Henry  Banker  was  the  head- 
tracklayer  for  the  defendant  company  and  general  foreman 
under  Nelson,  the  superintendent  of  construction.    Banker 
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bad  charge  and  control  of  the  construction  train  and  of  the 
men  who,  like  plaintiff,  were  employed  by  the  company  in 
handling  and  bedding  ties,  laying  track  and  other  work  of 
that  kind  ^'  at  the  front,"  as  it  was  called,  and  exercised  the 
aathority  of  employing  and  discharging  such  workmen. 
Early  in  the  morning  of  the  day  of  the  accident  plaintiff 
and  some  of  his  fellow  workmen  were  disinclined  to  go  to 
the  front.  But  Banker  ordered  them  in  a  peremptory  man- 
ner to  go,  saying  in  substance  that  they  could  go  to  work 
or  get  their  time  and  be  discharged  from  employment;  that 
he  didn't  want  any  ^'  dudes  "  on  this  job  at  all ;  that  he  was 
"  going  to  be  in  hell  or  Aspen  by  Christmas." 

The  evidence  further  shows  that  the  boarding-camp  was 
four  or  five  miles  from  the  end  of  the  track  at  the  time  when 
Banker  ordered  plaintiff  and  the  other  men  to  go  upon  the 
construction  train  to  be  taken  to  their  work.  This  was  the 
customary  way  of  transporting  the  men  between  the  board- 
ing-camp and  the  front.  The  train  consisted  of  an  engine 
and  tender,  a  flat-car  carrying  two  large  water-tanks  hold- 
ing several  hogsheads  each,  and  a  flat-car  loaded  with  broad- 
guage  curved  steel  rails  and  other  material  The  evidence 
tended  to  show  that  there  were  seventy  or  eighty  rails 
weighing  from  six  hundred  to  six  hundred  and  fifty  pounds 
each  on  the  steel  car ;  that  forty  or  fifty  men  occupied  the 
engine,  tender  and  tank-car ;  and  that  over  two  hundred 
men  were  crowded  as  close  together  as  they  could  stand 
upon  the  car  containing  the  steel  rails  —  as  plaintiff  ex- 
pressed it  in  his  testimony,  the  men  were  '^  packed  on  just 
as  thick  as  they  could  possibly  be  packed ;  »  *  *  from 
two  hundred  to  two  hundred  and  twenty."  Plaintiff  also 
testified  that  there  had  been  plenty  of  room  for  all  on  the 
previous  trip  when  he  went  to  the  front.  Allowing  that 
the  workmen  were  of  average  weight,  the  evidence  tends 
to  show  that  the  steel  car  on  the  day  of  the  accident  was 
Iqden  with  a  cargo  of  human  beings,  steel  rails  and  other 
material  aggregating  at  least  seventy-five  thousand  pounds. 
The  carrying  capacity  of  the  car  was  shown  to  be  fifty 
thousand  pounds. 
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The  train  thus  freighted  had  proceeded  but  a  short  dis- 
tance toward  Its  destination  when  it  reached  a  soft,  marshy- 
place  in  the  road-bed,  where  the  accident  occurred.  A  fel- 
low workman  of  plaintiff,  who  testified  that  he  was  on  the 
steel  car  near  plaintiff  and  near  the  center  of  the  car,  de- 
scribed the  accident  in  his  testimony  in  substance  as  fol- 
lows: 

^  The  train  had  reached  a  little  gulch  where  there  was 
an  embankment,  a  gradual  fill.  The  train  was  running 
about  eight  miles  an  hour,  down  grade.  Don't  know  how 
much  of  a  grade.  To  the  best  of  my  remembrance,  either 
the  car  ahead  of  us  or  the  tank-car  or  the  tender  gave  a 
lurch  to  one  side  and  the  track  slipped  when  the  iron  car 
came  on  it.  I  felt  the  body  of  the  track,  and  the  car  gave 
a  lurch  right  to  one  side,  and  then  things  tipped  right  over 
into  the  ditch.  The  men  on  the  edges  of  the  car  had  a  chance 
to  jump  and  sa/m  themsd'veSy  hut  those  that  were  in  the  center 
of  the  oa/r  could  not,  heca/use  of  those  on  the  outside;  it  was 
impossible  for  them  to  sa/oe  themselves  by  a/ny  meam,s  on  that 
iron  ca/r.  The  engine  and  tender  went  off  the  track,  and 
the  tender  tipped  over,  the  front  trucks  of  the  carload  of 
iron  went  down  in  the  ditch,  the  hind  trucks  remained  on 
the  track,  the  car  went  slant- ways  in  the  ditch. 

^'  These  curved  rails  were  not  piled  the  same  as  straight 
steel  is.  Straight  steel  as  a  custom  is  packed  as  they  call  it 
'  locked,'  that  is,  ball  up  on  one  rail  and  ball  down  on  the 
other,  so  if  it  goes,  it  goes  in  a  mass.  Curved  steel  is  piled 
one  way,  together  at  a  time,  half  a  dozen,  just  as  it  would 
happen.  Almost  all  of  the  steel  went  off  the  car.  I  could 
not  say  whether  there  was  any  rails  on  it  or  not  when  I 
got  up,  the  heft  of  it  came  off. 

"  I  was  caught  under  the  steel  and  injured  —  was  power- 
less to  help  myself,  either  hand  or  foot.  I  was  conscious 
all  the^time.  .  I  was  taken  out  and  could  see  that  the  cause 
or  occasion  of  the  accident  was  the  track  sliding.  About 
two  rails-length  of  this  track  slipped,  more  or  less,  varied 
from  two  or  three  inches  up;  I  don't  know  exactly  the 
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distance.  The  farthest  part  the  track  had  slipped  fourteen 
to  eighteen  inches  anyhow ;  the  track  was  knocked  down 
ofF  the  dump ;  it  slid  from  these  ties,  so  the  ends  of  these 
ties  sank  into  mad  and  tipped  the  train  off,  this  way  (indi- 
cating) the  track  tipped  up. 

^^  I  saw  O'Brien  after  the  accident,  after  the  steel  had 
come  off.  His  legs  were  caught  fast,  his  body  was  free,  he 
could  use  his  hands  and  arms.  I  saw  O'Brien  when  he  was 
taken  out.  His  limbs  at  the  time  he  was  taken  out  re- 
sembled a  dish-rag.  I  could  see  blood  all  over  his  panto 
and  masses  of  raw  flesh  under  his  overalls,  and  blood  where 
his  overalls  were  torn  by  this  iron,  and  I  could  see  where 
his  garments  were  gone,  his  legs  were  all  crushed  up. 
After  he  got  out  it  looked  to  me  as  if  they  were  literally 
ground  to  pieces,  bone,  flesh  and  muscle  all  mingled  to- 
gether." 

The  plaintiff's  testimony  corroborated  that  of  his  fellow 
workman  in  most  particulars. 

There  was  a  curve  in  the  road  at  the  place  where  the  ac- 
cident occurred,  though  the  testimony  in  behalf  of  plaint- 
iff was  not  altogether  clear  or  consistent  as  to  the  degree 
of  the  curvature.  There  was  a  conflict  of  evidence  as  to 
the  condition  of  the  road,  the  loading  of  the  train,  and 
other  matters  relating  to  the  supposed  cause  of  the  acci- 
dent. 

The  defendant  gave  evidence  to  the  effect  that  plaintiff, 
under  the  direction  of  one  Boyle,  assistant  foreman  to 
Banker,  had  been  employed  with  others  in  repairing  the 
road  at  the  place  where  the  accident  occurred.  Upon  this 
evidence  it  is  contended  that  plaintiff  is  precluded  from  a 
recovery  in  this  action,  on  the  ground  that  he  had  knowl- 
edge of  the  dangerous  condition  of  the  road,  and  that  going 
upon  the  train  with  such  knowledge  was  contributory  Di- 
ligence on  his  part. 

According  to  the  testimony  of  the  superintendent  of  con- 
struction, the  ground  about  the  place  of  the  accident  was 
^'  a  swamp  "  and  the  nature  of  the  material  used  in  the 
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grade  was  "  what  is  called  peat  —  soft,  boggy  material." 
Even  if  plaintiff  did  aid  in  repairing  the  road  at  this  place/ 
we  are  not  prepared  to  hold  that  a  common  laborer,  un- 
skilled in  such  matters,  as  plaintiff  was  shown  to  be,  was 
necessarily  chargeable  with  notice  of  its  defective  construc- 
tion so  as  to  make  him  guilty  of  contributory  negligence 
in  going  upon  the  train  in  obedience  to  the  order  of  his 
superior. 

It  was  the  duty  of  the  defendant  company  to  employ  a 
competent  engineer  or  other  skilled  person  to  see  to  it  that 
the  road  was  reasonably  safe  for  the  transportation  of  its 
workmen, —  not  necessarily  as  safe  as  a  road  fully  com- 
pleted and  equipped  for  the  carriage  of  passengers,  but  as 
safe  as  the  circumstances  of  the  case  would  reasonably 
allow.  If  the  road  was  really  dangerous,  the  defendant 
company  should  have  exercised  reasonable  care  to  ascer- 
tain its  condition,  and  have  the  same  repaired  before  under- 
taking to  transport  its  employees  over  it  to  and  from  their 
work. 

Plaintiff  must  be  held  to  have  voluntarily  assumed  all 
the  usual  and  ordinary  dangers  incident  to  his  employment ; 
he  is  not  entitled  to  recover  damages  resulting  from  such 
dangers;  nor  could  he  voluntarily  and  knowingly  incur 
unusual  and  extraordinary  dangers  at  the  risk  of  his  mas- 
ter. But  if  the  unusual  danger  was  not  apparent  to  a  mind 
like  his,  and  he  did  not  know  nor  have  the  means  of  know- 
ing that  he  was  incurring  unusual  and  extraordinary  danger 
in  going  upon  the  train,  he  might  obey  the  orders  of  his 
master's  representative  without  being  guilty  of  contribu- 
tory negligence.  A  servant  is  generally  excusable  for  obey- 
ing orders  in  and  about  his  master's  business  when  such 
orders  are  given  by  one  in  authority  over  him  as  a  repre- 
sentative of  the  master,  unless  the  danger  to  be  incurred 
by  such  obedience  is  so  plain  and  manifest  that  no  prudent 
]>erBon  would  obey  even  under  the  penalty  of  being  dis- 
charged from  employment.    MiUer  v.  U.  P.  R.  R.  Co.^  3 

Colo.  Law  Reporter,  492 ;  Rail/road  Co.  v.  Forty  17  Wall.  553. 
Vol.  16  — 15 
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But  in  any  event  the  alleged  contributory  negligence  of 
plaintiff  was  not  under  the  circumstances  a  question  of  law 
for  the  court.  Plaintiff  in  his  testimony  denied  having 
worked  upon  the  road  at  the  point  of  the  accident,  and  de- 
nied any  knowledge  of  its  dangerous  condition  at  that  place. 
This  conflicting  evidence  was  submitted  to  the  jury  under 
appropriate  instructions,  and  the  jury  was  properly  charged 
as  to  what  would  constitute  contributory  negligence  under 
the  circumstances.  Wells  v.  Coe,  9  Colo.  159;  Sampson.  M, 
<6  M.  Co.  V.  Schaadj  15  Colo.  197. 

it  is  unnecessary  to  set  forth  the  evidence  in  greater  de- 
tail. There  is  nothing  in  the  evidence  as  certified  to  this 
court  which  would  justify  the  removal  of  the  case  from  the 
operation  of  the  general  rule  that :  "  Questions  of  negli- 
gence, as  well  as  of  contributory  negligence,  are  generally 
within  the  province  of  the  jury,  which  should  not  be  in- 
vaded by  the  courts  except  in  the  clearest  of  cases."  Unless 
there  was  a  clear  absence  of  evidence  tending  to  show  that 
the  negligence  of  the  defendant  was  the  proximate  cause  of 
the  injury,  or,  unless  it  was  clearly  established  by  the  evi- 
dence that  the  negligence  of  the  plaintiff  contributed  to 
cause  the  injury,  the  verdict  of  the  jury  having  been  given 
in  plaintiff's  favor  cannot  properly  be  disturbed  on  either 
of  those  grounds.  See  Lord  v.  Pueblo  S.  dk  £.  Co.^  12  Colo. 
392-94,  and  the  authorities  there  cited. 

It  is  insisted  that  the  evidence  shows  that  the  enorine  and 
tender  were  the  first  to  leave  the  track,  and  hence  that  it 
was  not  the  overloading  of  the  steel  car  which  caused  the 
accident.  Even  if  this  be  conceded,  the  fact  still  remains 
that  the  evidence  also  tends  to  show  that  the  crowded  con- 
dition of  the  men  upon  the  steel  car  prevented  those,  like 
plaintiff,  in  the  center,  from  saving  themselves  when  the 
accident  occurred.  In  confirmation  of  this  it  appears  that 
sixty  men  in  all  were  injured.  The  surgeon  of  the  company 
testifies  that  forty  men  were  so  badly  injured  that  they  had 
to  be  taken  to  the  hospitals  at  Leadville  and  Colorado 
Springs  for  treatment.  Three  men,  including  Banker,  who 
was  riding  on  the  engine,  were  killed. 
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It  is  contended  that  plaintiff  was  a  fellow-servant  of 
Banker ;  and  hence  that  if  Banker  was  negligent  in  cansing 
the  train  to  be  greatly  overloaded  with  human  beings  to  be 
transported  over  a  weak  and  dangerous  road-bed,  it  was  but 
the  negligence  of  a  fellow-servant,  and  gave  plaintiff  no 
cause  of  action.  But  the  evidence  does  not  show  that 
plaintiff  was  a  fellow-servant  of  Banker.  As  to  plaintiff 
and  his  co-employees  engaged  in  handling  ties  and  rails  and 
laying  track,  Banker,  having  full  power  and  control  over 
them,  was  the  representative  of  the  defendant  company ; 
and  hence,  if  he  was  guilty  of  negligence  in  and  about  the 
transporting  of  the  workmen,  it  was  the  negligence  of  the 
company  itself.  See  opinion  of  Mr.  Justice  Hayt  in  Derv- 
ver  it  S.  P.  R.  Co.  v.  DriscoU^  12  Colo.  520,  and  authorities 
there  cited.  See,  also,  opinion  of  Mr.  Justice  Elbbbt  in 
C.  C.  R.  Co.  V.  Ogden,  8  Colo.  503. 

Donald  W.  Campbell,  a  civil  engineer  of  many  years'  ex- 
perience in  the  construction  of  railroads,  was  called  as  a 
witness  in  behalf  of  plaintiff.  A  statement  of  the  supposed 
condition  of  the  road  at  the  place  of  the  accident,  as  testi- 
fied to  by  plaintiff's  witnesses,  accompanied  by  a  statement 
of  the  use  which  was  being  made  of  the  road  at  the  time, 
was  made  to  the  witness  Campbell ;  and  he  was  thereupon 
asked  his  opinion  as  to  whether  the  road  was  safe  or  faulty 
at  that  place  for  the  purposes  for  which  it  was  then  being 
used.  This  question  was  objected  to:  ^d^  on  the  ground 
that  the  facts  supposed  by  the  question  were  not  supported 
by  the  testimony  in  the  case;  and  secondj  on  the  ground 
that  the  subject  of  the  inquiry  was  not  a  proper  one  for  the 
opinion  of  an  expert  witness. 

The  facts  supposed  by  the  terms  of  the  question  were 
fairly  within  the  limits  of  the  evidence  already  given.  The 
objection  was  not  well  taken  on  the  first  ground.  It  was 
for  the  jury  and  not  for  the  court  to  determine  whether 
the  matters  assumed  as  facts  by  the  hypothetical  question 
were  or  would  be  ultimately  sustained  by  the  evidence  as 
the  real  fwaU  in  the  case. 
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The  second  ground  of  objection  requires  further  consid- 
eration. The  dangerous  agency  of  steam  having  been  util- 
ized as  a  motive  power  for  the  carriage  of  passengers,  the 
safety  of  human  life  necessarily  depends  in  a  large  measare 
upon  the  proper  construction  and  operation  of  railroads. 
The  law  takes  cognizance  of  this  necessity,  and  requires 
that  a  very  high  degree  of  skill  and  diligence  shall  be  ex- 
ercised in  such  matters.  Hence,  the  determination  of  the 
question  whether  defendant's  railroad  had  or  had  not  been 
properly  constructed  for  the  purposes  for  which  it  was 
being  used,  required  the  aid  of  ]>ersons  possessing  superior 
scientific  knowledge  and  experience  in  such  matters.  The 
subject-matter  of  such  inquiry  was,  therefore,  proper  for 
the  opinion  of  an  expert  witness  after  he  had  been  prop- 
erly informed  as  to  the  facts  and  circumstances  of  the  case. 

No  prudent  company  would  engage  in  the  construction 
of  a  railroad  for  the  carriage  of  human  beings  for  any  pu^ 
pose  without  employing  some  person  or  persons  having 
special  learning,  skill  and  experience  to  supervise  the  work. 
The  defendant  company  had  its  civil  engineer  and  superin- 
tendent of  construction.     They  were  present  and  testified 
at  the  trial,  giving  their  opinions  as  well  as  stating  facts  re- 
garding the  character  and  condition  of  the  road  at  the  place 
where  the  accident  occurred.  Was  plaintiff  bound  to  hazard 
the  result  of  the  trial  on  the  testimony  of  these  employees 
of  the  defendant  company ;  or,  was  he  entitled  to  call  other 
witnesses  of  skill  and  experience  in  railroad  building,  and 
secure  the  benefit  of  their  opinions  as  to  the  character  and 
condition  of  the  road?    There  can  be  but  one  answer.  The 
question  was  one  of  science,  skill  and  experience,  and,  there- 
fore, proper  for  the  opinion  of  an  expert,  based,  if  necessary, 
upon  a  hjrpothetical  question  properly  framed.    Rogers  on 
Expert  Testimony,  sees.  1-6 ;  Cwrpenter  v.  Central  Park  R. 
R.  Co.,  11  Abb.  Pr.  416-419;  Middoumey  v.  lU.  Central 
Ry  Co.,  86  Iowa,  473. 

Upon  the  whole  evidence  there  can  be  no  doubt  that  it 
was  the  duty  of  the  court  below  to  submit  the  controversy 
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to  the  jury  under  appropriate  instructions.  It  was  clearly 
a  case  where  the  jury  must  decide  as  to  the  questions  of 
negligence  and  contributory  negligence  upon  proper  con- 
sideration of  the  weight  of  the  evidence  and  the  credibility 
of  the  witnesses. 

Unquestionably,  plaintiff,  in  engaging  to  work  for  de- 
fendant in  and  about  the  construction  of  its  railroad  at  the 
front,  assumed  the  ordinary  risks  of  such  employment,  in- 
dading  the  risk  of  being  transported  to  and  from  his  work 
on  a  construction  train  over  a  newly-constructed  road^ 
Plaintiff  could  not  reasonably  expect  the  road  and  road- 
bed of  the  defendant  company  to  be  in  as  perfect  and  safe 
condition  before  it  was  finished  as  if  the  same  had  been 
completed  and  opened  for  public  travel.    Defendant  was 
required  to  exercise  only  reasonable  care,  considering  the 
circumstances  and  condition  of  its  road,  to  provide  for  the 
safety  of  plaintiff  while  riding  thereon.    Full  and  explicit 
instructions  to  the  foregoing  effect  were  given  to  the  jury 
at  the  request  of  defendant's  counsel. 

The  case  of  Brick  v.  Rochester  R.  R.  Oo.,  98  K  T.  211, 
states  the  law  very  clearly  as  to  the  degree  of  care  to  be 
exercised  by  railroad  companies  in  respect  to  roads  in  pro- 
cess of  construction.  But  in  so  far  as  the  doctrine  of  the 
New  York  case  may  be  considered  at  variance  with  the  case 
of  Detwer  <Sk  S.  P.  R.  R.  Go.  v.  Driacoll^  supra,  as  to  cir- 
cumstances under  which  a  person  in  charge  of  the  com- 
pany's business  is  to  be  regarded  as  a  vice-principal,  we 
cannot  follow  it.  See,  also,  Batterson  v.  Chicago  d:  Grand 
Trunk  Ry  Co.,  58  Mich.  126. 

Some  of  the  instructions,  for  example,  those  declaring  it 
to  be  the  duty  of  the  defendant  company  to  exercise  rea- 
sonable care  and  prudence  in  selecting  competent  servants 
to  discharge  the  duties  assigned  them,  though  stating  the 
law  correctly,  may  have  been  unnecessary  under  the  issues 
and  evidence.  But  they  could  not  have  been  misleading 
in  view  of  the  fact  that  the  evidence  tended  to  show  that 
the  proximate  cause  of  the  injury  was  the  negligence  of 
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Banker  in  taking  a  train  so  heavily  and  improperly  loaded 
oVer  a  defective  road.  The  answer  admits  that  plaintiff 
and  his  co-employees  were  engaged  in  the  work  of  con- 
structing defendant's  railway,  and  ^^  were  performing  their 
labor  under  the  supervision  and  direction  of  one  Henry 
Banker."  The  evidence  also,  as  well  as  the  pleadings, 
showed  that  Banker  was  the  representative  of  the  com- 
pany in  relation  to  plaintiff  at  the  time  of  the  accident, 
and  not  a  fellow-servant  of  a  common  master.  Hence,  the 
instructions  relating  to  servants  in  diferent  departments  of 
the  defendants  service^  whether  stating  correct  legal  propo- 
sitions or  otherwise,  could  not  have  been  prejudicial  to  de- 
fendant. 

It  is  unnecessary  to  consider  the  instructions  further  in 
detail.  The  charge  of  the  court  was  full  and  explicit,  stat- 
ing the  law  correctly  in  substance  as  to  the  material  mat- 
ters in  controversy  at  the  trial.  No  proper  requests  to 
charge  in  behalf  of  the  defendant  were  refused,  except  so 
far  as  they  had  been  otherwise  given  in  substance.  The 
cause  was  fairly  submitted  to  the  jury  upon  the  law  ap- 
plicable to  the  evidence. 

As  to  the  question  of  damages  little  need  be  said.  In 
cases  of  this  kind  the  assessment  of  damages  must,  within 
reasonable  bounds,  be  confided  to  the  judgment  of  the  jury. 
This  court  has  never  been  disposed  to  encourage  extrava- 
gant verdicts;  and  juries  in  this  state  have,  as  a  rule,  been 
conservative  in  such  matters. 

The  plaintiff  testified  that  he  "  was  thirty-nine  years  old 
at  the  time  of  the  accident;  was  always  a  healthy  man; 
was  six  feet  one  and  one-half  inches  tall ;  strong  physically." 
The  testimony  further  shows  that  working  upon  the  rail- 
road was  only  a  temporary  employment  of  plaintiff;  that 
his  usual  occupation  had  been  merchandising  or  iron  min- 
ing at  the  east,  at  which  business  he  had  been  able  to  earn 
$100  or  more  per  month. 

The  testimony  further  shows  that  hoik  of  plaintiff^  %  lejfs 
were  so  crushed  as  to  render  amputation  necessary;  one  being 
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cut  off  about  four  inches  and  the  other  dboiUji/ve  inches  helow 
the  kneef  that  he  is  not  able  to  straighten  out  the  stumps^  and 
that  he  has  no  mea/ns  of  support  except  his  labor.  The  i/rea/t- 
7tient  recessa/ry  to  his  recovery  was  long  am,d  painful,  Not 
being  able  to  straighten  his  legs  at  the  knee  joints,  arti- 
iicial  limbs  cannot  be  adjusted ;  so  his  only  mode  of  per- 
sonal locomotion  is  by  dragging  himself  along  upon  his 
knees.  The  record  before  ns  does  not  disclose  nor  lead  to 
the  conclusion  that  the  jury  were  influenced  either  by  pas- 
sion, prejudice  or  other  unworthy  motive  in  arriving  at 
their  verdict.  Under  the  circumstances,  we  do  not  feel 
warranted  in  declaring  the  damages  excessive.  The  judg- 
ment is  accordingly  affirmed. 

Affirmed, 


DitASB  BT  AL,  V.    GiLPIK  MiN.    Co. 

1.  Convey  ANCB  of  Minino  Claim— Grantor  Cannot  Acquire  Xd- 
VERSE  Claim  Thereto. —  One  inveBted  with  poeseesory  title  to  a 
mining  claim,  and  who,  in  pursuance  of  a  contract  .of  sale  thereof, 
executes  and  places  in  escrow  a  deed  to  the  purchaser,  with  cove- 
nants of  warrantj  aganst  all  adverse  claims  and  incumbrances,  ex- 
cept as  against  the  United  States,  cannot  lawfully  himself  acquire 
an  adverse  claim  thereto,  while  seeking  to  enforce  the  collection  of 
the  purchase-money,  by  judgment  against  the  purchaser. 

2L  LtACHBB  OF  GRANTEE  Do  NoT  AVAIL  Orantor.— The  neglect  of  the 
grantee  to  comply  with  the  mining  laws  of  the  government,  by  rea- 
son of  which  its  possessory  rights  were  liable  to  forfeiture,  gave  its 
grantor  no  right  to  enter  and  acquire  an  adverse  title  to  the  claim ; 
sach  conduct  being  both  a  breach  of  faith  with  his  grantee  and  a 
violation  of  his  covenants. 

a  Bqdity  Never  Assists  in  Enforcement  of  Unjust  Claim&— One 
seeking  to  destroy  the  very  title  he  has  contracted  to  convey  will  not 
be  assisted  by  a  court  of  equity  to  collect  the  purchase-money  there- 
for out  of  other  property  of  the  grantee  by  subordinating  the  valid 
claims  of  third  parties  to  the  payment  of  such  purchase-money. 
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Error  to  Dist/rict  Court  of  Arapahoe  County, 

Mr.  L.  C.  Rockwell  and  Messrs.  Telleb  &  Obahood,  for 
plaintiff  in  error. 

Mr.  L.  B.  France,  for  defendants  in  error. 

Richmond,  C.  In  April,  1879,  Lester  Drake  was  inter- 
ested as  owner  in  the  Williams  lode,  sitaated  in  Gilpin 
county.  The  extent  of  such  interest  is  immaterial,  as  he 
held  contracts  with  the  other  owners  giving  him  the  right 
for  the  time  being,  to  sell  the  entire  property.  The  plaintiff 
had  been  unsuccessful  in  his  efforts  to  make  such  sale  until 
he  met  defendants  Weitbrec  and  Cooper.  He  was  then  in 
embarrassed  circumstances,  and  the  time  of  these  options 
was  about  to  expire  when  the  negotiations  with  these  de- 
fendants were  entered  upon.  Upon  the  last  day  he  suc- 
ceeded in  making  a  contract  with  them  whereby  they  were 
to  take  six  hundred  feet  of  the  property  and  pay  therefor 
the  sum  of  $36,500.  About  this  time  the  defendants  Weit- 
brec and  Cooper,  with  one  Parker,  organized  a  corporation 
known  as  the  Gilpin  County  Mining  Company,  in  whose 
name  the  negotiations  were  finally  consummated,  although 
it  is  claimed  that  it  was  a  personal  enterprise  on  the  part 
of  Weitbrec  and  Cooper,  with  which  the  company  had  noth- 
ing whatever  to  do.  The  title  to  fifty  feet  of  the  six  hun- 
dred being  in  dispute,  it  was  arranged  that  the  sale  should 
be  completed  without  regard  to  that  portion  of  the  claim. 
A  separate  agreement  in  writing  was  executed  as  to  this, 
wherein  the  price  to  be  paid  therefor  was  fixed  at  $2,500. 
This  amount  was  made  payable  on  the  15th  of  September. 
1880,  or  as  soon  as  a  good  and  sufficient  title  thereto  could 
be  furnished,  Drake  agreeing  to  furnish  such  title  with  cov- 
enants of  warranty,  except  as  against  the  United  States. 
The  price  agreed  upon  for  the  five  hundred  and  fifty  feet  was 
$34,000.  This  sum  was  paid  as  follows :  Company  stock  for 
the  corporation,  for  which  Drake  received  in  cash  from 
Weitbrec  and  Cooper,  $7,500 ;  the  notes  of  the  company  for 
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$20,500,which  were  paid  by  Weitbrec  and  Cooper,  and  the  as- 
sumption by  the  company  of  the  payment  of  a  note  of  plaint- 
iflf  for  $6,000.  Some  of  these  notes  were  secured  by  a  trust- 
deed  upon  the  property.  This  part  of  the  transaction  seems 
to  have  been  fully  closed  at  the  time  and  a  deed  executed 
and  delivered  to  the  company  for  the  five  hundred  and  fifty 
feet  by  Draka 

In  the  year  1881,  Drake,  claiming  to  have  secured  the 
title  to  the  remaining  fifty  feet,  tendered  a  deed  to  the 
company  for  the  same  and  demanded  the  $2,500  agreed  to 
be  paid  thereafter.  The  company  claiming  some  misrepre- 
sentation in  reference  to  the  property,  declined  to  accept 
the  deed  and  refused  to  pay  the  money.  Thereupon  Mr. 
Drake  brought  suit  for  this  amount  with  interest.  In  that 
suit  he  obtained  judgment  against  the  company  and  caused 
an  execution  to  be  issued  and  levied  upon  the  mining  prop- 
erty, theretofore  transferred  by  him  to  the  company,  but 
made  no  further  attempt  to  satisfy  the  writ  until  the  in- 
stitution of  the  present  action.  Some  of  the  notes  given  in 
part  payment  of  the  original  purchase  price  falling  due  in 
the  meantime,  Weitbrec  and  Cooper  caused  the  property 
to  be  advertised  for  sale  by  the  trustee.  Drake  thereupon 
instituted  this  suit  to  restrain  the  sale  and  subordinate  the 
lien  of  the  trust-deed  to  the  lien  of  his  judgment. 

The  pleadings  of  this  case  are  somewhat  voluminous,  and 
I  deem  it  unnecessary  to  make  extended  extracts  there- 
from. Drake  having  obtained  the  judgment  for  $2,500, 
which  judgment  remained  unsatisfied,  and  having  entered 
upon  the  possession,  as  he  claims,  of  the  fifty  feet  of  ground 
under  the  mining  laws  of  the  United  States,  as  public  land, 
and,  while  claiming  title  thereto,  seeks  to  subordinate  the 
lien  of  the  trust-deed  to  the  lien  of  his  judgment,  and  sub- 
ject the  property  of  the  defendant  mining  company  to  sale 
in  satisfaction  of  said  judgment.  He  alleges  that  the  de- 
fendants Weitbrec  and  Cooper  are  the  sole  owners  of  all 
the  stock  of  the  Oilpin  County  Mining  Company,  that  they 
have  declared  dividends  resulting  from  the  products  of  the 
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mine  when  said  company  was  indebted  to  him ;  that  the 
various  notes  secured  by  the  said  deed  of  trust  were  not 
legal  obligations  against  the  company,  and  that  it  was  in 
no  way  indebted  to  Cooper  and  Weitbrec  by  reason  of  the 
execution  of  these  said  notes.  Drake  having  deceased  before 
the  cause  was  reached  for  trial,  the  action  was  continued  in 
the  name  of  his  executors,  the  present  plaintiffs  in  error. 
A  trial  to  the  court  without  a  jury  resulted  in  findings  and 
judgment  for  the  defendants. 

Much  appears  in  the  complaint  which  is  without  bearing 
upon  the  actual  controversy  between  the  parties.  It  does 
not  appear,  however,  by  averment  or  otherwise,  that  any  of 
the  defendants  are  insolvent,  and  it  is  not  shown,  either  by 
testimony  or  by  the  pleadings,  that  the  plaintiff  was  in- 
duced by  fraud  or  misrepresentation  to  enter  into  the  con- 
tract of  sale. 

The  consideration  to  be  paid  for  the  fifty  feet  was  the 
sum  of  |2,500 ;  the  judgment  against  the  company  was  ren- 
dered accordingly.  It  is  admitted  by  the  pleadings  (the 
defendants  having  alleged  it  and  the  plaintiff  not  having 
denied  it)  that  as  a  part  of  such  judgment  it  was  ordered 
and  adjudged  by  the  court  that  the  said  plaintiff  deposit^ 
and  keep  on  deposit,  with  the  clerk  of  the  district  court  a 
deed  of  conveyance  of  said  fifty  feet  of  said  Williams  lode, 
said  deed  to  be.  delivered  to  the  defendant,  the  Gilpin 
County  Mining  Company.  Thereafter,  and  before  the  in- 
stitution of  this  suit,  Drake  having,  as  he  alleges,  deposited 
the  deed  to  the  property  with  the  clerk  of  said  court,  as- 
sumed and  avers  in  his  replication  to  the  answer,  that  the 
company  had  neglected  to  comply  i^ith  the  mining  laws  of 
the  United  States;  had  forfeited  their  right  to  said  fifty 
feet,  and  that  he  had  the  right  as  a  citizen  of  the  Fnited 
States  to  enter  upon  and  repossess  himself  of  the  title  and 
possession  of  said  property.  And  this,  too,  in  the  face  of 
his  contract  with  the  defendant  company  to  make  a  good 
title  to  said  fifty  feet  of  ground,  free  and  clear  from  all  dis- 
putes, adverse  claims  and  incumbrances,  with  covenants  of 
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warranty,  except  aa  against  the  government  of  the  United 
States.  Whether  snch  a  deed  was  tendered  or  deposited 
in  the  hands  of  the  clerk  is  put  in  issue  by  the  pleadings ; 
the  burden  of  snch  issue  was  clearly  upon  the  plaintiff,  but 
no  proof  was  offered  thereon  by  either  party.  Plaintiff 
thus  fails  to  show  that  he  had  complied  on  his  part  with 
the  judgment  which  he  is  now  seeking  to  enforce.  Instead 
of  doing  so,  he  claims  the  property  while  seeking  to  recover 
the  purchase  price.  There  is  no  better  rule  known  to  equity 
jurisprudence  than  that  "  He  who  seeks  equity  should  do 
equity."  Drake  was  obliged  to  make  a  deed  to  the  prop- 
erty before  he  could  in  equity  and  good  conscience  demand 
the  payment  of  the  $2,500.  As  a  ^'  jumper "  he  entered 
upon  the  possession  of  that  property,  and  asserts  an  abso- 
lute claim  to  it  by  reason  of  a  relocation,  and  thereafter 
comes  into  a  court  of  equity  and  says :  I  want  the  $2,500 
which  these  defendants  obligated  themselves  to  pay  me  for 
fifty  feet  of  this  ground  which  I  originally  contracted  to 
sell  to  them,  and  which  I  am  now  the  owner  of.  In  other 
words,  it  is  an  effort  by  plaintiff  to  obtain  from  a  court  of 
equity  a  decree  for  the  enforcement  of  that  part  of  the 
judgment  which  was  against  defendants,  while  he  leaves  un- 
performed that  part  which  was  against  himself.  He  seeks 
to  recover  the  consideration  for  premises  sold,  while  he 
withholds  the  title  deed  and  the  possession,  claiming  under 
an  adverse  title.  Under  his  contract,  as  recited  in  his 
own  pleadings,  he  was  obligated  to  furnish  a  satisfactory  title 
with  covenants  of  warranty  to  that  fifty  feet.  Under  the 
decree  of  the  court  allowing  him  a  judgment  for  $2,500  and 
execution  thereon,  he  was  bound  to  execute  and  make  a 
deed  to  it.  Being  so  bound,  he  says :  I  want  the  court  to 
say  that  the  defendants  Weitbrec  and  Cooper  had  no  right 
to  go  into  the  market  and  purchase  promissory  notes  of  the 
defendant  company  secured  by  a  deed  of  trust ;  they  had  no 
right  to  declare  dividends  arising  from  their  proceeds  of 
their  mining  operations  upon  this  claim ;  they  had  no  right 
to  appropriate  to  themselves  individually  any  sums  of  money 
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resulting  from  the  products  of  the  said  company's  opera- 
tions while  I  remained  a  creditor  of  the  company,  and  by 
reason  of  their  conduct  in  this  particular,  by  reason  of  the 
fact  that  they  have  done  things  they  ought  not  to  have 
done,  I  ask  that  the  property  of  the  company  be  relieved 
of  those  incumbrances  and  that  I  shall  receive  full  satisfac- 
tion of  my  claim  against  the  company  in  the  sale  of  the 
identical  five  hundred  and  fifty  feet  which  they  purchased, 
notwithstanding  the  fact  that  I  am  now  the  possessor  and 
owner  of  fifty  feet  to  which  I  contracted  to  give  a  perfect 
and  satisfactory  title,  though  I  have  not  given  the  same. 

If  plaintiff  had  deposited  and  kept  on  deposit  the  deed 
required  by  the  judgment,  and  some  third  party,  not  know- 
ing all  the  circumstances,  had  entered  upon  this  fifty  feet 
of  ground,  then  the  prayer  of  this  complaint  would  appear 
in  a  different  light ;  but  how  the  individual,  who  was  far 
miliar  with  the  defective  title  he  possessed  when  he  con- 
tracted to  make  the  sale,  who  was  familiar  with  the  fact 
that  the  $2,500  was  due  to  him  only  upon  making  a  sati  - 
factory  title,  assumes  that  he  can  ask  the  aid  of  a  court  of 
equity  in  the  enforcement  of  that  judgment  and  the  pay- 
ment of  that  claim  under  the  circumstances  here  presented, 
is  beyond  my  fathoming.  It  is  claimed  that  the  sale  was, 
in  fact,  made  by  Drake  to  Weitbrec  and  Cooper,  and  not 
to  the  company.  And  yet  at  the  time  when  Drake  was  in 
possession  of  all  the  facts,  he  instituted  suit  against  the 
corporation  and  obtained  judgment  against  it  as  the  sole 
vendee.  It  will  be  conceded  that  the  conduct  of  Weitbrec 
and  Cooper  concerning  the  affairs  of  the  corporation  is 
open  to  be  questioned  by  a  creditor,  a  bona  fide  creditor,  an 
equitable  creditor,  one  who  could  step  into  a  court  of  equity 
with  clean  hands,  and  who,  coupled  with  his  equity,  could 
show  the  insolvency  of  the  defendant  company ;  but  when 
such  a  claim  to  equity  emanates  from  one  who  seeks  to  get 
something  for  nothing,  who  occupies  the  position  of  being 
now  the  owner  and  possessor  of  the  identical  property 
which  moved  the  defendant  company  to  execute  the  agree- 
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ment  as  evidence  of  their  obligation  to  him,  seeks  to  obtain 
a  decree  for  the  sale  of  that  portion  of  the  property  for 
which  he  has  been  paid  in  full,  his  claim  does  not  address 
itself  favorably  to  a  court  of  equity. 

Drake  evidently  sought  by  his  complaint  and  by  his  tes- 
timony, and  the  counsel  on  behalf  of  appellant  herein  seeks 
*  to  convey,  the  impression  that  he  never  understood  the 
language  of  the  papers  that  he  was  signing.  This  cannot 
be  true,  especially  it  cannot  be  true  in  the  face  of  his  own 
testimony. 

"Q.  Under  what  circumstances  did  you  sign  that  paper? 

"  A.  When  I  sold  the  property  up  there.  It  must  have 
been  on  the  table  in  Mr.  Orahood's  office,  and  Mr.  Orahood 
must  have  told  me  to  sign  it  and  I  signed  it  without  any 
hesitation.  He  told  me  to  sign  that  paper  and  to  sign  other 
papers  and  I  signed  it.     I  did  it  without  any  question.^' 

Drake  was  present  at  the  time  with  his  counsel,  and  the 
court  below  was  warranted  in  concluding  from  the  testi- 
mony that  Drake  understood  fully  at  the  time  the  nature 
of  the  transaction  upon  which  he  entered.  It  is  claimed 
the  capital  stock  was  issued  to  Drake  in  order  that  it  might 
appear  to  be  fully  paid  up.  If  this  be  true,  and  it  seems 
quite  probable  from  the  evidence,  plaintiff's  position  is  not 
benefited  thereby.  After  having  taken  and  retained  the 
benefits  of  the  transaction  for  these  many  years,  he  cannot 
now  be  heard  to  c6mplain. 

I  am  clearly  of  the  opinion  that  the  proof  is  not  suffi- 
cient to  warrant  a  decree  for  the  plaintiff  in  this  action,  and 
that  the  judgment  of  the  district  court  should  be  affirmed. 

B188ELL  and  Beed,  CC,  dissent. 

Peb  Cubiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 
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FisK  V.  Cathcakt. 

1.  ASSIGNIOENT    FOR    BbKEFIT    OF  GREDITOBS— QUAUFIED     TRAKSVB 

OF  Stock  Absionbd.—  P.»  being  ineolvent  aflsigned  to  C,  for  the  bene- 
fit of  himself  and  certain  other  preferred  creditors,  a  stock  of  goods, 
retaining  a  right  to  the  surplus  proceeds,  if  any,  and  also  to  a  re- 
delivery of  the  property  remaining  unsold,  upon  certain  other  con- 
ditions. C.  transferred  the  goods  by  bill  of  sale  to  F.,  F.  agreeing  in 
the  contract  to  "  settle  with  the  said  P.  or  his  assignee  for  all  claims 
or  interest  he  may  have  in  said  businesa"  Held,  in  a  suit  by  the 
general  assignee  of  P.»  that  F.'si  guaranty  amoimted  simply  to  a 
promise  that  he  would  take  C's  place  and  settle  with  P.,  or  bis  as- 
signee, in  accordance  with  the  original  agreement  between  G  and  P. 
Hdd  further,  that  as  between  C  and  himself,  F.'s  guaranty  did  not 
cover  damages  arising  through  a  cancellation  of  the  original  transfer 
between  P.  and  C.  on  the  ground  of  a  mutual  purpose  in  that  trans- 
fer to  defraud  the  creditors  of  P. 

2.  Legal  Relations  of  Abbioneb  Ain>  Purchaser  as  to  the  Cbemt- 
OBS. —  Held  further,  that  F.  was  not  bound  to  defend  a  suit  brought 
by  P/s  creditors  against  C.  on  the  ground  of  the  fraud  in  the  trans- 
fer from  P.  to  C.  above  mentioned.  Also,  that  notice  to  F.  of  sacha 
suit  would  not  be  notice  of  a  suit  to  recover  from  C  the  balance  re- 
ceived by  him  from  the  goods  after  payment  of  himself  and  the 
creditors  preferred  in  the  transfer  to  him. 

8.  Liabilities  and  Defenses  of  Assignee  and  Purchaser  Resfect- 
ITELY. —  Therefore,  where  suit  was  bi'ought  as  aforesaid  upon  the 
ground  of  fraud,  but  after  trial  and  before  judgment^  by  agreement 
of  the  parties,  the  issue  was  changed  and  judgment  rendered  against 
C.  for  the  balance  upon  sale  of  the  assigned  property,  F.,  in  a  suit  by 
C.  to  recover  the  amount  of  such  judgment^  is  entitled  to  assert  such 
defenses  as  he  might  have  pleaded  if  a  party  to  the  original  suit  upon 
the  new  ground  of  recovery,  the  change  having  been  made  without 
his  knowledge  or  consent 

Appeal  from  Superior  Court  of  Denver. 

On  the  24th  of  May,  1883,  Edgar  D.  Parker,  being  in- 
solvent, transferred,  by  bill  of  sale,  to  appellee  Cathcart  a 
certain  stock  of  goods  in  the  city  of  Paeblo.  This  transfer 
•was  absolute  on  its  face  and  the  alleged  consideration  was 
$15,000.  Cathcart  immediately  took  possession  and  pro- 
ceeded to  dispose  of  the  goods  in  the  ordinary  coorae  of 
trade.    The  real  transaction,  however,  instead  of  being  an 
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abeolnte  sale,  appears,  by  virtue  of  a  contemporaneous 
written  agreement,  to  have  been  in  effect  an  assignment  to 
secure  certain  preferred  creditors,  among  whom  was  Cath- 
cart  himself. 

On  tjie  20th  of  October,  1883,  about  five  months  subse- 
quent to  the  foregoing  transaction,  Cathcart  sold  the  goods 
in  question  to  appellant  Fisk  and  one  Hughes.  Fisk  and 
Hughes  bought  the  interest  of  Cathcart  outright,  and  paid 
about  $12,000  therefor ;  they  took  subject  to  the  rights  of 
Parker,  and  covenanted  to  settle  with  him  or  his  assignee 
for  his  reserved  interest  in  the  property. 

Prior  to  the  execution  of  the  last-named  instrument,  Par- 
ker  made  an  assignment  to  one  Alexander  for  the  benefit 
of  all  his  creditors,  conveying,  in  general  terms,  all  property 
of  every  kind  belonging  to  him.  Of  this  assignment,  as 
well  as  of  the  fact  of  Parker's  insolvency  at  the  date  of  both 
of  these  transactions,  Cathcart,  Fisk  and  Hughes  had  no- 
tice. 

On  the  24th  of  October,  1884,  Alexander  began  a  suit 
against  Cathcart  on  behalf  of  Parker's  creditors  to  recover 
the  full  value  of  the  stock  of  goods  in  question  on  the 
ground  of  fraud  in  the  original  transfer  to  Cathcart.  At 
the  same  time  he  instituted  a  separate  suit  against  Fisk  and 
Hughes  in  connection  with  the  same  matter,  averring  notice 
by  them  of  the  alleged  fraud  at  the  date  of  their  purchase. 
The  latter  suit,  being  resisted  by  Fisk,  was  ultimately  dis- 
missed. The  former  suit  was  defended  by  Cathcart,  but 
plaintiff  secured  judgment  against  him  for  $5,500. 

On  the  29th  of  July,  1886,  the  present  suit  was  begun  by 
Cathcart  against  Fisk  and  Hughes  to  recover  the  said 
$5,500  which  he  had  previously  paid  Alexander  in  pursu- 
afice  of  the  judgment  mentioned.  Hughes  not  being  served 
with  process,  Fisk  alone  answered.  It  is  unnecessary  to 
here  state  the  averments  of  the  pleadings,  as  they  suffi- 
ciently appear  in  the  opinion.  Cathcart  recovered  a  judg- 
ment against  Fisk  for  $7,491.57,  being  the  amount  paid 
Alexander,  witli  interest.  To  review  that  judgment  this 
appeal  was  taken. 
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Messrs.  Eooebs  &  Shafboth,  for  appellant. 

Mr.  J.  L.  JsBOHE  and  Mr.  Y.  I).  Mabkham,  for  appellee. 

Chief  Justios  Hblk  delivered  the  opinion  of  the  conrt. 

The  rights  of  the  parties  in  the  present  case  depend 
upon  the  constraction  we  shall  give  the  following  extract 
from  the  contract  made  by  Cathcart  with  Fisk  and  Hugha 
upon  the  sale  to  them  of  the  stock  of  goods  in  question: 
^'  The  said  second  parties  agree,  in  the  event  of  the  said 
purchase  being  made  by  them,  that  they  wUl  settle  with 
the  said  E.  D.  Parker,  or  his  assignee,  for  all  claims  or  in- 
terest he  may  have  in  said  business."     But  this  provision 
must  be  construed  in  connection  with  the  agreement  to 
which  it  undoubtedly  refers,  viz.,  the  writing  between 
Parker  and  Cathcart  made  at  the  time  Cathcart  obtained 
control  of  the  goods  sold  by  him  to  Fisk  and  Hughes. 
This  writing  shows  that  the  transaction  between  Parker 
and  Cathcart,  though  accompanied  by  a  biU  of  sale,  was  in 
fact  a  sort  of  pledge  conditioned  substantially  as  follows: 
Cathcart  assumed  and  agreed  to  pay,  when  due,  certain 
debts  owed  by  Parker,  including  one  to  himself,  aggre- 
gating about  $12,000;  he  was  to  take  possession  of  the 
property  and  carry  on  the  business  as  if  it  were  his  own, 
and  out  of  the  sales  settle  the  debts  in  question,  or  reim- 
burse himself  if  they  were  otherwise  paid  by  him.    But 
Parker  retained  the  privilege  of  paying,  these  debts  him- 
self, in  which  event  Cathcart  was  to  restore  the  property 
and  account  for  the  proceeds  from  the  sales,  less  salary 
and  expenses.    Or  if  Cathcart  paid  the  debts  from  sales,  he 
was  to  return  to  Parker  the  business,  together  with  any  goods 
remaining,  or  if  all  were  sold,  the  surplus  proceeds,  less  ex- 
penses and  the  cost  of  new  purchases.    Provided,  that  if,  at 
the  expiration  of  a  year  from  the  date  of  the  transaction, 
the  secured  debts  were  not  paid,  either  by  Parker  or  by 
moneys  received  for  goods,  the  bill  of  sale  became  absolute. 

In  the  negotiations  between  Fisk  and  Cathcart,  the  above 
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agreement  between  Parker  and  Cathcart  was  undoubtedly 
regarded  as  l&na  fide.  The  contract  by  which  Fisk  and 
Hughes  became  owners  of  the  goods  was  made  upon  that 
basis.  Fisk's  guaranty  amounted  simply  to  a  promise  that 
he  would  take  Cathcart's  place  and  settle  wilii  Parker  or 
his  assignee  in  accordance  with  the  agreement  with  Parker. 
It  is  difficult  to  conceive  that  the  thought  ever  entered  the 
mind  of  either  contracting  party  that  Fisk  was  giving  an 
undertaking  to  indemnify  Cachcart  for  a  fraud  on  his  part 
in  the  original  transfer  from  Parker  to  him.  To  say  that 
Fisk  agreed  to  pay  Cathcart  upwards  of  $12,000  in  land 
and  money  for  a  stock  of  goods  held  by  Cathcart  under  a 
certain  contract  with  Parker,  and  at  the  same  time  agreed 
to  pay  Cathcart  in  addition  thereto  the  full  value  of  the 
goods  in  case  Parker's  creditors  recovered  such  value  from 
Cathcart  on  the  ground  of  a  mutual  fraud  between  Cath- 
cart and  Parker  in  making  this  contract,  would  be  a  strained 
and  unnatural  construction  of  the  language  employed  by 
the  contracting  parties,  besides  imputing  to  Fisk  a  most 
extraordinary  indiiference  to  his  own  financial  interests. 

It  follows  from  the  foregoing  that  the  original  complaint 
in  the  suit  by  Alexander  against  Cathcart  for  the  benefit 
of  Parker's  creditors  did  not  refer  to  a  matter  in  connec- 
tion with  which  Fisk  was  responsible  to  Cathcart.  This 
complaint  contained  two  counts  or  alleged  causes  of  action. 
Both  of  these  counts  were  predicated  upon  a  transfer  by 
Parker,  who  was  insolvent,  of  his  property  in  fraud  of  the 
rights  of  all  his  creditors  save  those  mentioned  in  the  trans- 
fer. The  difference  between  the  two  counts  being  that 
one  pleaded  a  constructive  fraud  through  the  supposed  in- 
yasion  of  the  statute  then  in  force  relating  to  assignments 
for  the  benefit  of  creditors;  the  other,  an  actual  fraud 
through  the  assignment  upon  a  fictitious  consideration  of 
the  property,  and  the  subsequent  retention  of  possession 
by  the  assignor. 

Neither  Fisk  nor  Hughes  was  made  a  party  to  that  suit. 

But  Fisk  had  notice  of  its  pendency  a%  lyrought.   A  copy  of 
Vol.  16  — 16 
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the  sammons  wsls  given  him  by  Cathcart ;  he  conferred  with 
Cathcart  during  its  progress,  and  testified  at  the  trial 
These  facts  do  not,  however,  in  oar  judgment,  establish 
disk's  liability  in  the  present  case.  Had  that  suit  been 
prosecuted  to  final  determination  upon  the  original  com- 
plaint, and  had  Alexander  recovered  a  judgment  against 
Cathcart  for  the  full  value  of  the  goods  on  the  ground  of 
a  fraudulent  transfer,  Fisk  would  clearly  not  have  been  in- 
debted to  Cathcart  for  the  entire  amount  of  such  recovery. 

It  is  asserted,  however,  that  Fisk  is  liable  over  to  Cath- 
cart under  his  guaranty,  because  the  judgment  in  that  suit 
when  finally  rendered,  was  for  the  balance  in  money  due 
Parker  (all  the  property  having  been  sold  by  Cathcart)  by 
virtue  of  his  agreement  with  Cathcart.  Fisk's  undertaking 
may  have  covered  such  an  indemnity.  For,  as  above  stated, 
he  agreed,  in  effect,  to  carry  out  Cathcart's  contract  with 
Parker. 

But  by  reference  thereto  it  will  be  seen  that  the  com- 
plaint upon  which  the  action  against  Cathcart  was  tried, 
under  which  the  evidence  of  Fisk  was  given,  and  of  which 
he  had  notice,  attempted  to  state  causes  of  action  predicated 
upon  the  ground  of  fraud,  to  set  aside  and  cancel  the  agree- 
ment between  Parker  and  Cathcart,  and  to  recover  from 
Cathcart  the  entire  value  of  the  property  in  question.  By 
stipulation,  however,  of  Cathcart's  counsel  with  Alexander's 
counsel,  after  the  cause  was  fully  tried  and  ripe  for  judg- 
ment, and  without  notice  to  Fisk,  that  complaint  was 
amended  so  as  to  transform  the  proceeding  from  a  suit  to 
cancel  the  contract^  into  an  action  predicated  upon  the  con- 
tract ;  from  a  suit  to  recover  the  entire  value  of  the  prop- 
erty on  the  ground  of  fraud,  into  an  action  to  recover  a 
surplus  of  proceeds  therefrom  after  payment  of  the  secured 
debts ;  from  a  suit  which  Parker  himself  could  not  pros- 
ecute, and  which  was  only  available  to  his  creditors  or  their 
representative,  into  an  action  that  lay  in  favor  of  Parker  as 
well  as  his  creditors ;  from  a  suit  that  neither  Fisk  nor 
Cathcart  can  fairly  be  regarded  as  contemplating  when 
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they  executed  their  agreement,  into  an  action  which  may 
be  treated  as  within  the  scope  of  that  agreement. 

Were  we  to  concede  that  as  between  Cathcart  and  the 
creditors  of  Parker  the  change  made  in  the  complaint  after 
trial  and  before  judgment  was  a  legitimate  amendment  of 
the  cause  of  action  originally  pleaded,  the  fact  would  still 
remain  that  this  change  substituted  a  liability,  within  the 
purview  of  Fisk's  contract  with  Cathcart,  for  one  that,  at 
least  so  far  as  Cathcart  is  concerned,  was  not  covered 
thereby.  As  already  suggested,  the  decisive  question  is : 
Did  Fisk  agree  to  indemnify  Cathcart  against  liability  to 
Parker's  creditors  arising  out  of  the  invalidity  of  Cath- 
cart's  transaction  with  Parker,  because  of  the  mutual  fraud 
of  Cathcart  and  Parker  in  that  transaction?  If  he  did  not, 
his  liability  to  Cathcart  in  this  action  should  not  be  treated 
as  rea  pidicata  by  virtue  of  the  judgment  rendered  in  the 
suit  a^iinst  Cathcart. 

It  is  unnecessary  to  speculate  as  to  what  would  have  been 
the  result  had  Fisk  received  notice  of  the  contemplated 
amendment  of  the  complaint,  and  been  favored  with  an 
opportunity  to  object  or  to  assert  his  defenses,  if  any  he 
had,  even  at  the  eleventh  hour.  It  is  sufficient  to  say  that 
no  such  notice  and  opportunity  were  given.  Nor  are  we 
embarrassed  by  a  consideration  of  any  possible  right  or 
equity  of  Parker's  creditors  against  Fisk  because  of  his 
supposed  privity  with  Cathcart.  Those  creditors  have  been 
fully  satisfied,  and  we  have  now  only  to  deal  with  the  rights 
of  Fisk  and  Cathcart  as  between  themselves. 

We  think  Fisk  was  entitled  to  be  heard  in  the  present 
action  upon  the  question  of  his  hona  fide  compliance  with 
the  obligation  taken  upon  himself  by  the  indemnity  pro- 
vision in  his  contract  with  Cathcart.  And  we  further  be- 
lieve that  he  should  not  be  estopped  from  pleading  a 
subsequent  contract,  if  any  there  were,  with  Cathcart, 
chan^ng  or  modifying  such  obligation. 

It  follows  that  the  judgment  now  under  consideration 

must  be  reversed. 

Reversed. 
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:  }^*  ^1|  1.  Exceptions,  How  Pbeseryeix—  A  recital  in  the  minutes  made  bf 

the  clerk,  to  the  effect  that  the  ruling  or  judgment  of  the  court  is 
excepted  to^  is  not  sufficient  to  preserve  such  exception.  Exoeptioiis 
to  the  rulings  and  decisions  of  the  court  can  be  preserved  only  hj 
bill  of  exceptions  duly  signed  and  sealed  by  the  presiding  judga 

8.  Pebsumptiomb  in  Fayob  of  Judicial  Reoords.— The  records  and 
judgments  of  a  court  of  general  jurisdiction  are  presumed  to  be  reg- 
ular and  free  from  all  jurisdictional  defects  as  well  as  other  enora, 
unless  the  contrary  clearly  appears. 

a  Partt  to  Foreclosure  of  Liemb.— The  igeneral  rule  is  that  flie 
owner  of  the  property  upon  which  minersror  mechanics*  liens  are 
sought  to  be  foreclosed  shall  be  made  a  party  to  foreclosure  proceed- 
ings ;  but  qtuere,  whether,  if  the  property  and  the  title  thereto  bare 
been  regularly  transferred  to  a  third  person  for  the  purpose  of  being 
disposed  of  to  pay  incumbrances  against  the  same  or  to  pay  d^ito 
against  the  owner,  it  may  not  be  sufficient  to  make  such  third  per- 
son a  party  to  the  foreclosure  proceedings  instead  of  the  original 
owner. 

4  Writ  of  Error,  What  Not  Office  of.—  It  is  not  the  office  of  a 
writ  of  error  to  relieve  a  party  from  his  own  mistakes  or  omissions 
in  the  lower  court 

5.  Apfeilate  Proceedinob,  How  Probecuteix— A  review  by  the  su- 
preme court  upon  writ  of  error  must  be  prosecuted  upon  matters 
appearing  in  the  record,  and  not  upon  ex  parte  matters  introduced 
afterwards. 

Error  to  District  Court  of  Summit  County. 

C.  W.  Elwood  was  plaintiff  below.  A.  G.  Hoopes,  re- 
ceiver of  the  Warrior's  Mark  Mining  Company,  and  the 
German  National  Bank  of  Denver  were  defendants.  The 
action  was  broaght  by  plaintiff  in  his  own  right  and  as  as- 
signee of  certain  other  miners  to  enforce  certain  miners' 
liens  against  the  property  of  the  Warrior's  Mark  Company. 
The  liens  arose  oat  of  work  done  by  plaintiff  and  his  as- 
signors under  contract  with  said  company  upon  its  mines. 

The  complaint  shows  that  the  work  hy  said  plaintiff^  and 
Jds  assignors  contimced  up  to  the  tims  when  said  mines  and 
aU  ths  property  of*  said  company,  both  real  amd  personci^ 
passed  into  the  hamds  amd  under  the  control  of  the  defend- 
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ant  Hoopes^  as  a  receiver  appointed  hy  the  district  court  of 
Summit  county^  the  same  court  in  which  this  action  was 
brought  and  tried. 

The  complaint  further  shows  that  the  defendant,  the 
German  National  Bank  of  Denver,  claimed  a  lien  upon  the 
property  of  said  mining  company  by  virtue  of  an  attach- 
ment levy. 

The  prayer  of  the  complaint  was  to  the  effect  that  the 
amount  found  due  plamtiff  on  account  of  the  liens  in  favor 
of  himself  and  said  other  miners  be  decreed  to  be  prior 
liens  upon  the  miniiig  property  as  against  all  persons ;  that 
the  said  defendant  bank  be  required  to  answer  concerning 
its  lien ;  that  plaintiff's  liens  be  foreclosed,  and  that  the  re> 
ceiver  proceed,  upon  notice  to  be  fixed  by  the  comi;,  to  sell 
the  property  in  his  hands  for  the  purpose  of  paying  said 
liens,  and  that  if  any  balance  remain  after  the  payment  of 
the  liens  in  favor  of  plaintiff,  the  same  be  applied  to  other 
claims  against  said  mining  company. 

The  receiver  and  the  bank  each  filed  a  separate  answer, 
contesting  the  plaintiff's  claims  upon  the  merits.  Upon  the 
trial  the  court  found  and  rendered  judgment  in  favor  of 
plaintiff  for  the  sum  of  $8,114.50  on  account  of  the  claims 
represented  by  him,  and  declared  the  same  to  be  liens  upon 
the  property  of  said  company  in  the  hands  of  said  receiver, 
and  that  such  liens  were  prior  to  the  lien  claimed  by  the 
bank.  The  decree  ordered  the  sale  of  the  property  cov- 
ered by  such  liens,  the  proceeds  to  be  applied  to  the  pay- 
ment of  the  plaintiff's  judgment.  The  defendant  bank 
brings  the  cause  to  this  court  by  writ  of  error. 

Mr.  M.  B.  Gaspbnteb  and  Messrs.  Pattbbson  &  Thomas, 
for  plaintiff  in  error. 

Mr.  D.  E.  Pabks,  for  defendant  in  error. 

Mb.  JusnoB  Elliott  delivered  the  opinion  of  the  court. 

The  assignments  of  error  are  in  effect  as  follows : 

1.  That  the  district  court  had  no  jurisdiction  whatever 
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over  the  Warrior's  Mark  Mining  Company  or  over  its  prop- 
erty, and  had  no  jurisdiction  to  render  any  judgment  or 
decree  in  the  action  against  said  company,  for  the  reason 
that  said  company  was  not  a  party  to  the  action. 

2.  That  the  district  court  had  no  right  or  authority  to  ad- 
judge or  decree  the  liens  of  plaintiff  to  be  prior  or  superior 
to  the  lien  of  the  defendant  bank. 

The  cause  was  referred  for  trial  to  a  referee,  who  re- 
ported findings  and  judgment  to  the  court.  The  final  decree 
as  rendered  by  the  court  and  signed  by  the  judge  shows 
that  no  objections  or  exceptions  were  taken  hy  either  party  to 
the  report  of  the  referee  or  to  the  fling  or  approval  thereof  hj 
the  court. 

It  does  not  appear  that  any  attempt  was  made  to  pre- 
serve any  objection  or  exception  in  the  court  below  at  any 
stage  of  the  proceedings  until  the  next  day  after  final  judg- 
ment was  rendered.  Then,  for  the  first  time,  a  recital  ap- 
pears in  the  minutes  made  hy  the  clerk  to  the  effect  that  the 
attorney  for  defendant  comes  and  ^^  excepts  to  the  entering 
and  filing  of  the  judgment  and  decree  heretofore  entered 
herein."  It  is  scarcely  necessary  to  say  that  such  recital 
in  the  clerk's  minutes  is  not  suflicient  to  preserve  an  excep- 
tion to  the  final  judgment.  It  is  w^ell  settled  that  excep- 
tions to  the  rulings  and  decisions  of  the  court  cannot  be 
thus  preserved  for  review  upon  error  or  appeal.  Exceptions 
can  be  preserved  for  such  purpose  only  by  a  bill  of  excep- 
tions duly  signed  and  sealed  by  the  presiding  judge.  See 
Rutter  V.  Shumway^  ante^  p..  95,  and  cases  there  cited.  The 
court  gave  defendant  ninety  days  in  which  to  prepare  and 
tender  a  bill  of  exceptions ;  but  no  such  bill  has  been  certi- 
fied to  this  court. 

If  objection  had  been  taken  in  the  court  below  on  the 
ground  that  the  Warrior's  Mark  Mining  Company  was  not 
made  a  party,  or  on  the  ground  that  the  complaint  did  not 
allege  with  sufficient  certainty  the  transfer  of  said  com- 
pany's property  to  the  receiver,  these  alleged  defects  might 
have  been  remedied.    It  is  true^  the  allegations  in  respect 
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to  such  transfer  are  not  very  specific ;  they  are  perhaps  in- 
accurate and  defective  in  form,  but  they  are  in  no  way  con- 
troverted by  the  answer  of  either  defendant,  and  it  cannot 
properly  be  said  that  the  defects  alleged  are  jurisdictional, 
or  of  such  a  nature  as  to  require  a  reversal  of  the  judgment 
upon  an  objection  made  for  the  first  time  in  this  court. 
Bliss  on  Code  Pleadings,  sees.  435-438. 

The  court  from  which  this  record  comes  is  one  of  gen- 
eral and  unlimited  original  jurisdiction  as  to  all  causes  at 
law  and  in  equity.  Its  records  and  judgments  are  pre- 
sumed to  be  regular  and  free  from  all  jurisdictional  defects 
as  well  as  other  errors,  unless  the  contrary  clearly  appears. 

The  general  rule  undoubtedly  is,  that  the  owner  of  the 
property  upon  which  miners'  or  mechanics'  liens  are  sought 
to  be  foreclosed  shall  be  made  a  party  to  the  foreclosure 
proceedings.  If,  however,  the  property  and  the  title 
thereto  have  been  regularly  transferred  to  a  third  person 
for  the  purpose  of  being  disposed  of  to  pay  incumbrances 
against  the  same  or  to  pay  debts  against  the  owner,  we  are 
not  prepared  to  say  that  it  may  not  be  sufficient  to  make 
such  third  person  a  party  to  the  foreclosure  proceedings 
instead  of  the  original  owner.  In  this  case,  however,  we 
do  not  decide  that  the  rights  of  the  Warrior's  Mark  Com- 
pany, or  the  rights  of  the  bank  or  of  Elwood  as  against 
said  company,  are  necessarily  concluded  by  this  proceed- 
ing. The  Warrior's  Mark  Company  is  not  here  compfain- 
ing.  The  plaintiff  in  error  was  summoned  and  appeared 
as  a  party  to  the  action.  It  made  no  objection  on  the 
ground  of  a  defect  of  parties.  It  made  no  obj^tion  to  the 
form  or  substance  of  the  pleadings  nor  to  the  amount  or 
character  of  the  proof.  It  took  no  exception  to  the  find- 
ing or  judgment  reported  by  the  referee,  nor  to  the  final 
decree  of  the  court.  It  will  be  presumed,  therefore,  for 
the  purposes  of  this  review,  that  sufficient  was  made  to  ap- 
pear before  the  trial  court  to  justify  its  findings  and  decree, 
so  far  as  the  parties  to  this  record  are  concerned.  Bliss  on 
Code  Pleadings,  mifpra. 
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Oar  conclasion  upon  this  point  in  no  way  conflicts  with 
the  previoas  decisions  of  this  court  as  cited  by  counsel 
The  Decher-Myles  Case,  4  Colo.  566,  in  which  it  was  said 
that  the  defendants  proper  in  proceedings  toforedosemineri 
and  mechanics*  liens  are  the  owners  of  the  property  sought  to 
he  charged^  was  an  original  action  growing  out  of  a  previons 
foreclosure  suit.  The  question  involved  was  in  no  way 
analogous  to  the  one  at  bar.  The  San  JuamrFi/ach  Case^  6 
Colo.  214,  was  also  an  original  action  brought  to  restrain 
the  execution  of  a  judgment  rendered  against  the  San  Juan 
Company  without  service  of  process  upon  said  company. 
The  SnodgrasS'IIoUand  Case^  6  Colo.  596,  was  a  suit  to  en- 
force a  miner's  lien  against  a  mine  owned  in  fee  h/  Snodgrass 
and  one  Warwick  as  tenants  in  common;  that  the  contract 
under  which  the  lien  was  claimed  was  made  by  the  authority 
and  sanction  of  Warwick  does  not  appear  to  have  been  dis- 
puted. Snodgrass  Tnoved  in  the  court  below  that  his  co-tenant 
Warwick  be  made  a  co-defendant ;  and  for  the  refusal  of 
the  court  to  grant  this  motion  the  judgment  was  reversed. 

It  is  not  intimated  by  this  opinion  that  the  Warrior's 
Mark  Company  might  not  by  an  original  suit  obtain  relief 
against  the  judgment  now  under  review ;  nor  is  it  decided 
that  if  plaintiff  in  error  had  moved  in  the  court  below  to 
make  the  Warrior's  Mark  Company  a  co-defendant  that  it 
would  not  have  been  error  to  have  refused  the  motion. 
Plaintiff  in  error  knew,  when  this  cause  was  pending  below, 
or  had  the  means  of  knowing  then  as  well  as  now,  the  ne- 
cessity of  making  the  Warrior's  Mark  Company  a  co-defend- 
ant, if  such  necessity  there  was.  A  party  cannot  ordinarily 
resort  to  an  appellate  court  to  obtam  relief  from  his  own 
mistakes  or  omissions  in  the  lower  court.  Such  is  not  the 
usual  ofiice  of  the  writ  of  error. 

The  transcript  in  the  case  of  Denison  et  al.  v.  The  War- 
rior^ s  Mark  Mining  Company^  filed  in  this  proceeding,  can- 
not be  regarded  in  any  sense  as  a  supplemental  transcript 
in  this  case.  It  does  not  appear  ever  to  have  been  made  a 
part  of  this  proceeding  in  the  court  below.    Perhaps  if  it 
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had  been  intrcnlaced  in  evidence  on  the  trial  below  it  might 
have  had  some  bearing  on  the  case.  But  this  review  must 
be  prosecuted  on  the  record,  and  not  upon  ex  parte  matters 
introduced  afterwards.    Luthe  v.  Luthe^  12  Colo.  429. 

As  to  the  right  and  authority  of  the  court  to  determine 
the  priority  of  the  liens  claimed  by  the  plaintiff  for  him- 
self and  his  assignors  and  the  defendant  bank  respectively, 
there  can  be  no  doubt.  The  bank  by  its  answer  joined 
issae  with  plaintiff  and  asked  to  have  its  lien  by  attach- 
ment adjudged  to  be  prior  to  any  lien  claimed  by  plaintiff. 
It  had  full  opportunity  to  be  heard  by  evidence  and  by  its 
counsel  If  it  had  succeeded  in  establishing  the  priority  of 
its  lien  by  a  decree  of  the  court,  it  might  have  proceeded 
to  sell  the  property  by  virtue  of  its  levy  discharged  of 
plaintiff's  liens,  and  thus  would  have  gained  all  it  desired  in 
the  litigation.  In  case  of  success,  there  was  no  necessity 
on  its  part  to  make  the  mining  company  a  party  to  the  liti- 
gation, inasmuch  as  the  only  issue  matenal  to  its  interests 
and  the  only  parties  necessary  to  an  adjudication  of  its 
claims  were  before  the  court.  Surely,  it  cannot  now  be 
successfully  urged  as  a  ground  of  error  in  behalf  of  the 
bank  that  it  did  not  anticipate  defeat,  and  so  did  not  take 
the  steps  necessary  for  the  protection  of  its  interests  in 
such  a  contingency.  The  issue  as  joined  between ''the 
parties  was  found  and  adjudged  in  favor  of  plaintiff,  and 
nothing  whatever,  either  of  law  or  of  fact,  is  shown  in  the 
record  against  the  correctness  of  such  finding  and  adjudi- 
cation. Certainly,  no  reason  appears  why  the  adjudication 
of  the  controversy  in  respect  to  the  priority  of  the  respect- 
ive liens  should  not  be  regarded  as  final  between  the  par- 
ties to  the  record.    Phillips  on  Mechanics'  Liens,  sec.  895. 

The  judgment  of  the  district  court  is  affirmed  without 
prejudice  to  the  defendant  bank  as  a  lien  claimant  junior 
to  plaintiff  in  respect  to  the  liens  adjudged  against  the  prop- 
erty known  and  described  in  the  record  as  the  property 
of  the  Warrior's  Mark  Mining  Company. 

Affirmed. 
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LoTHBOP  V.  Bobebts. 

'L  ^  1  WiTMBSSES— Cboss-sxamination  OF.— In  order  tiiat  a  party  may 
have  the  heoefit  of  the  testimony  of  a  witness  given  in  his  direct . 
examination,  it  is  essential  that  the  party  against  whom  the  testi- 
mony is  introduced  should  be  allowed  to  cross-examine  for  the  par- 
pose  of  testing  the  accuracy  and  credibility  of  the  witness;  and 
prejudice  will  generally  be  presumed  where  such  right  is  denied. 

2.  Evidence — Should  Be  Admhted  When.—  It  is  the  policy  of  the 
law  to  admit  evidence  unless  a  valid  objection  to  it  is  clearly  showa 
Where  no  specific  objection  is  interposed,  the  rule  is  that  the  evi- 
dence should  be  admitted,  if  it  is  competent  upon  any  possible  cir- 
cumstances of  the  case. 

&  Witness  —  Evidence  Tending  to  Cbiminate.— The  objection  that 
the  answer,  if  made,  may  tend  to  criminate  the  witness  can  only  be 
made  by  the  witness  himself.  It  is  not  such  an  objection  as  coun- 
sel may  take  advantage  of,  to  exclude  testimony. 

4  After  Acquittal  Upon  the  Criminal  Charge— After  an  acquittal 
upon  the  criminal  charge  it  is  too  late  for  the  witness  to  refuse  to 
answer  questions  on  the  ground  that  his  answer  may  tend  to  crimi- 
nate himself. 

6.  Promissory  Notes  —  Denial  Under  Oath.—  Where  the  execution 
of  a  promissory  note  is  denied  in  the  answer  under  oath,  it  is  error 
to  admit  the  note  until  some  proof  of  its  execution  is  given,  but  if 
the  evidence  be  afterwards  supplied,  the  error  may  be  cured. 

Appeal  from  Superior  Court  of  Denver. 

Appellee  as  plaintiff  instituted  this  action  against  Cfbarles 
F.  Cook,  Charles  H.  Scott  and  Wilbur  C.  Lothrop  as  de- 
fendants. The  suit  was  originally  brought  upon  two  prom- 
issory notes,  but  prosecuted  upon  one  only,  to  which  the 
names  of  the  defendants  appear  as  joint  makers.  Neither 
Cook  nor  Scott  made  defense.  Lothrop  appeared  and  filed 
a  sworn  answer,  in  which  he  denied  the  execution  of  the 
note,  and  charged  that  the  signature  of  his  name  thereto 
was  not  genuine,  but  a  forgery.  A  replication  was  there- 
after filed,  but  it  is  not  necessary  to  state  this  pleading  far- 
ther than  to  say  that  in  effect  it  is  no  more  than  reiteration 
of  the  allegations  of  the  complaint.  The  cause  was  tried 
to  the  court  without  a  jury,  and  a  judgment  rendered 
against  Lothrop,  from  which  this  appeal  was  taken. 
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Mr.  William  B.  Mills,  for  appellant. 

Mr.  8.  P.  Kobe  and  Mr.  Milton  G.  Cage,  for  appellee. 

Mb.  Justice  Hatt  delivered  the  opinion  of  the  court. 

The  facts  in  this  case  upon  which  a  right  of  recovery  is 
based  are  peculiar.    It  is  not  claimed  that  Lothrop  himself 
signed  the  note  in  question,  or  that  he  received  any  benefit 
therefrom,  but  it  is  claimed  that  Scott  signed  Lothrop's 
name,  and  that  he  was  authorized  so  to  do.    Both  Scott 
and  Lothrop  appeared  and  testified,  Scott  swearing  that  he 
had  authority  to  sign,  and  Lothrop  emphatically  denying 
such  authority.     In  support  of  Scott's  evidence  it  was 
shown  that  he  and  Lothrop  were  at  the  date  of  the  mak- 
ing of  the  note,  and  for  some  time  subsequent  and  prior 
thereto  had  been,  warm  personal  and  political  friends ;  that 
Soott  had  been  elected  to  a  lucrative  position,  succeeding 
appellant  as  county  clerk  and  recorder  of  Arapahoe  county, 
and  that  Lothrop  apparently  had  the  utmost  confidence  in 
the  integrity,  ability  and  honesty  of  Scott.    In  reference 
to  his  authority  to  sign  Lothrop's  name,  Scott  testified : 
'^  I  had  a  sort  of  an  understanding  with  Mr.  Lothrop  that, 
if  I  got  into  very  close  quarters,  I  could  sign  his  name 
nntil  the  emergency  was  over,"  and  that,  in  pursuance  of 
such  authority,  he  had  signed  the  notes  in  suit  and  others, 
aggregating  a  large  amount.    Three  other  witnesses  testi- 
fied to  matters  strongly  tending  to  corroborate  this  claim ; 
others,  however,  testified  to  statements  made  by  Scott  out 
of  court  in  corroboration  of  Lothrop's  position.    In  this 
state  of  the  record  we  should  certainly  not  feel  at  liberty 
to  sabstitute  the  judgment  of  this  court,  on  the  weight  of 
the  evidence,  for  that  of  the  trial  court  with  its  superior 
advantages  for  arriving  at  the  truth,  growing  out  of  the 
fact  that  the  living  witnesses  appeared  and  testified  before 
it.     There  are  no  findings  of  law  distinct  from  the  findings 
of  fact  upon  which  error  could  have  been  predicated,  and, 
had  no  substantial  error  been  committed  to  Lothrop's  prej- 


252  LoTHROP  V.  KoBSBTB.  [April  T., 

udice  in  its  ruling  apon  the  rejection  and  the  admission  of 
evidence,  the  judgment  of  the  superior  court  would  not  be 
disturbed.  There  is,  however,  such  manifest  error  in  its 
ruling  in  this  regard  that  the  judgment  cannot  be  allowed 
to  stand.  These  errors  were  in  refusing  to  permit  perti- 
nent and  proper  questions  to  be  put  to  Scott  upon  cross- 
examination  by  counsel  for  appellant. 

In  view  of  the  nature  of  the  issues  and  the  character  of 
Scott's  evidence,  the  fullest  latitude  consistent  with  good 
practice  should  have  been  allowed  counsel  upon  his  cross- 
examination.  In  order  that  a  party  may  have  the  benefit 
of  the  testimony  given  by  a  witness  in  his  direct  examina- 
tion, it  is  essential  that  the  party  against  whom  the  testi- 
mony is  introduced  should  be  allowed  to  cross-examine  for 
the  purpose  of  testing  the  accuracy  or  affecting  the  credi- 
bility of  the  witness,  and  prejudice  will  generally  be  pre- 
sumed where  such  right  is  denied.  Scott,  in  his  testimony 
in  chief,  claimed  that  he  was  authorized  to  sign  Lothrop's 
name  to  the  note  in  suit,  and  it  was  certainly  competent 
upon  cross-examination  to  show  that  he  had  made  state- 
ments out  of  court  inconsistent  with  sworn  evidence. 

Scott  testified  to  having  had  several  conversations  with 
appellant  in  reference  to  the  matter.  One  of  these  conver- 
sations occurred  in  Mr.  Lothrop's  ofSce  upon  the  evening 
preceding  the  arrest  of  Scott  upon  the  charge  of  forgery 
preferred  against  him  by  Mr.  Lothrop.  The  place  of  an- 
other of  these  conversations  was  located  at  Scott's  oflice 
in  the  court-house;  time,  about  one  week  preceding  the 
meeting  of  the  republican  convention  for  Arapahoe  county 
in  1885.  In  reference  to  these  conversations  the  follow- 
ing questions  were  propounded  to  the  witness  upon  crosa- 
examination: 

Q.  ^^  Did  you  at  that  time,  and  during  your  conversation 
on  the  evening  preceding  your  arrest,  ask  Mr.  Lothrop  to 
take  charge  of  the  office  and  the  receipts,  and  manage  so 
that  these  notes  should  be  paid,  and  not  to  make  any  ex- 
posure ;  that  that  would  ruin  you,  or  words  to  that  effect?  " 
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To  which  question  counsel  for  plaintiff  objected,  as  not 
being  cross-examination ;  and  the  court  sustained  the  ob- 
jection and  excluded  the  evidence,  and  counsel  for  defend- 
ant Lothrop,  in  due  time  and  manner,  excepted. 

General  objections  were  also  made  and  sustained  to  each 
of  the  following  questions,  the  evidence  excluded  and  sim- 
ilar exceptions  reserved : 

Q.  "  Did  you  not,  on  account  of  the  exposure  and  the 
consequences  of  it,  threaten  to  take  your  own  life?" 

Q.  "  Were  you  not  considering,  at  that  time,  the  advisa- 
bility of  pleading  guilty  to  one  of  the  charges  of  forgery  and 
submitting  to  a  sentence  on  that,  with  a  view  to  having  the 
others  noUied^smd  subsequently  obtaining  pardon?" 

Q.  "  Did  you  not  in  that  conversation  admit  that  you  had 
signed  his  name  to  very  many  notes?  "  A.  '^  I  had  signed 
his  name  to  several  notes." 

Q.  '^  Did  you  say  to  Mr.  Benedict,  after  the  matter  as 
to  whether  you  should  plead  guilty  or  not  had  been  dis- 
cussed, that  you  didn't  know  whether  that  were  best  or 
not,  but  you  would  take  time  to  consider?" 

Q.  "  Wasn't  this  question  asked  you  substantially  at  that 
time,  on  that  occasion,  at  that  place:  ^You  are  charged 
with  having  signed  Mr.  Lothrop's  name  to  these  papers ; 
what  is  there  about  it?'  And  did  you  not  answer:  *I 
cannot  swear  to  a  lie  about  it ;  it  is  substantially  true? ' " 

A  number  of  questions  of  the  same  nature  were  pro- 
pounded to  the  witness  to  which  similar  objections  were 
sustained,  and  the  evidence  excluded. 

It  is  the  policy  of  the  law  to  admit  evidence,  unless  a 
valid  objection  to  it  is  clearly  shown.  Here,  no  specific  ob- 
jections were  interposed,  and  the  rule  in  such  cases  is  that 
the  evidence  should  be  admitted  if  it  is  competent  under  any 
possible  circumstances  of  the  case.  The  questions  were 
competent  as  tending  to  test  the  credibility  of  the  witness, 
and  induce  him  to  admit,  if  possible,  that  he  had  made 
statements  of  the  very  matters  in  issue  different  from  those 
made  by  him  while  upon  the  witness  stand.  Thompson  on 
Trials,  sees.  406,  677. 
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We  are  not  advised  as  to  the  reason  for  excluding  this 
evidence.  If  it  was  because  it  might  tend  to  criminate  the 
witness  and  expose  him  to  punishment,  two  answers  are 
obvious : 

1st.  The  privilege  can  only  be  claimed  by  the  witn^ 
himself. 

2d.  Scott  had  at  the  time  of  the  trial  already  been  ac- 
quitted of  the  criminal  charge. 

Appellant  was  entitled  to  have  these  questions  answered, 
and  the  answers  considered  by  the  court  in  forming  its  con- 
clusions. The  evidence  having  been  improperly  excluded  it 
must  be  presumed  that  Lothrop  was  prejudiced  thereby. 

The  court  also  erred  in  admitting  in  evidence  against  ob- 
jection the  note  sued  upon,  without  some  preliminary  proof 
tending  to  show  its  due  execution.  The  answer  denying  the 
execution  of  the  note,  being  under  oath,  proof  of  execution 
was  necessary  before  the  note  was  properly  admissible.  As 
evidence  upon  this  point  was  afterwards  supplied,  the  error 
in  this  regard  was  cured.  For  the  reasons  stated  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Heversed, 

Chief  Justice  Helm  {dissenting).  That  counsel  for  the 
parties  attach  little  importance  to  the  rulings  of  the  court 
excluding  testimony  of  Scott  on  cross-examination  is  shown 
by  the  fact  that  the  subject  receives  only  a  passing  reference 
in  one  of  the  briefs,  while  assignments  of  error  relating  to 
other  matters  were  thoroughly  and  ably  discussed  both  in 
printed  and  oral  arguments.  The  cross-examination  of  this 
witness  was  exhaustive,  and  the  matters  to  which  the  re- 
jected questions  relate  were  in  the  main  elsewhere  during 
such  cross-examination  fairly  and  fully  covered  by  his  testi- 
mony. In  my  judgment,  upon  consideration  of  the  entire 
record,  the  alleged  errors  in  this  regard  are  not  of  sufficient 
importance  to  justify  a  reversal.  I  am  of  the  opinion,  there- 
fore, that  appellant  is  not  entitled  to  a  new  trial  upon  the 
grounds  stated  by  my  associates. 

ReveraecL 
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ON  PETITION  FOB  BEHEABINO. 

Mb.  Justice  Elliott  deUvered  the  opinion  of  the  court. 

The  burden  of  the  petition  for  a  rehearing  is  to  the 
effect  "that  most  of  the  questions  which  were  disallowed 
by  the  court  below  were  answered  in  other  portions  of 
Scott's  testimony."  True,  the  witness  did  testify  concern- 
ing some,  perhaps  most,  of  the  matters  embraced  in  the 
disallowed  questions.  But  that  is  not  the  exclusive  test  by 
which  to  determine  whether  or  not  the  privilege  of  cross- 
examination  has  been  fully  enjoyed. 

Undoubtedly  the  cross-examination  of  witnesses  is  sub- 
ject to  the  reasonable  control  of  the  trial  court ;  but  the 
privilege  is  so  important  that  it  should  not  be  interfered 
with  except  when  it  is  being  carried  to  an  unreasonable 
length  or  otherwise  abused.  The  record  does  not  disclose 
that  the  questions  were  disallowed  in  this  case  on  the 
ground  that  the  cross-examination  was  being  unreasonably 
extended ;  nor  does  it  appear  that  the  privilege  was  being 
in  any  manner  abused.  Hence,  we  must  conclude  that  the 
trial  court  was  of  the  opinion  that  the  testimony  sought  to 
be  elicited  by  the  disallowed  questions  was  wholly  inadmis- 
sible for  any  purpose  in  the  case.  *  Upon  no  other  theory 
could  general  objections  to  the  questions  have  been  prop- 
erly sustained.  See  Ward  v.  WUtm^  ante^  p.  86,  and  author- 
ities there  cited. 

Considering  the  nature  of  the  issue,  the  conceded  facts 
of  the  case,  and  the  state  of  the  trial  at  which  the  disal- 
lowed questions  were  propounded,  it  is  apparent  that  the 
testimony  sought  to  be  introduced  was  both  relevant  and 
material.  The  note  in  suit  had  been  given  for  Scott's  sole 
benefit.  He  had  received  the  whole  of  the  money  upon  it. 
He  had  executed  the  note  not  only  for  himself  but  had  also 
signed  Lothrop's  name  to  it.  Lothrop  had  not  received, 
nor  was  he  to  receive,  any  consideration  whatever  for  the 
use  of  his  name.    The  authority  claimed  by  Scott  was  most 
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extraordinary.  In  a  business  or  pecuniary  sense  a  man 
cannot  give  to  another  greater  authority  than  the  right  to 
sign  his  name  without  limit  to  commercial  paper  for  the 
sole  benefit  of  another ;  and  yet  this  was  what  Mr.  Scott 
by  his  testimony  in  chief  had  claimed  Mr.  Lothrop  had 
done.  The  manner  in  which  Scott  had  testified  to  this  was 
peculiar  and  significant.  It  is  unnecessary  to  say  that  the 
proof  of  such  authority  should  be  clearly  established  in 
order  to  warrant  a  court  in  basing  a  judgment  upon  it 
We  might  expect  that  a  party  testifying  to  such  a  matter 
would  be  clear,  positive  and  explicit  as  to  the  time,  place, 
terms  and  circumstances  under  which  such  authority  bad 
been  conferred.  Instead  of  this,  Mr.  Scott  testified:  "I 
had  a  sort  of  an  understanding  with  Mr.  Lothrop  that  if  I 
got  into  very  close  quarters  I  could  sign  his  name  until  the 
emergency  was  over."  So  the  authority  at  best  was  bat 
"a  sort  of  an  understanding."  It  was  upon  such  testimony 
that  plaintiff  was  relying  to  charge  Mr.  Lothrop  with  lia- 
bility upon  the  note  in  suit  when  the  questions  were  dis- 
allowed as  shown  in  the  original  opinion  of  the  court. 

For  the  purpose  of  ruling  upon  the  admissibility  of  the 
disallowed  questions  the  trial  court  should  have  assumed 
that  they  would  be  answered  in  the  afilrmative,  or  that,  by 
laying  the  proper  foundation,  evidence  would  be  introduced 
tending  to  show  that  the  witness  had  made,  the  statements 
attributed  to  him  by  the  questions,  thus  affecting  his  cred- 
ibility and  weakening  the  force  of  his  testimony  in  chief. 
Such  was  the  privilege  of  the  party  conducting  the  cross- 
examination  without  disclosing  in  the  presence  of  the  wit- 
ness the  testimony  he  expected  to  elicit. 

A  brief  reference  to  the  testimony  thus  sought  to  be 
introduced  will  suffice  to  show  its  relevancy  and  material- 
ity. If  Scott  had  signed  Lothrop's  name  with  authority, 
why  should  he  have  feared  exposure?  Why  should  he 
have  threatened  suicide  in  consequence  of  such  exposure? 
Why  should  he  have  considered  for  a  moment  the  advis^ 
ability  of  pleading  guilty  to  the  crime  of  forgery  on  ac- 
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count  of  snch  signing?  Why  should  he  have  resorted  to 
such  extraordinUry  language  in  admitting  the  signing  of 
Mr.  Lothrop's  name  if  he  had  in  fact  signed  with  author- 
ity?  These  were  some  of  the  questions  which  the  defend* 
ant  was  entitled  to  have  seriously  considered  by  the  trial 
court  in  weighing  the  evidence.  The  disallowance  of  the 
questions  would  indicate  that  the  court  considered  such 
matters  of  no  importance  in  determining  the  issue. 

On  the  trial  of  this  case,  unlike  the  case  of  Lothrop  v. 
The  Union  Bank^  poat^  p.  257,  Mr.  Lothrop  was  sworn  as  a 
witness,  and  denied  explicitly  that  he  had  executed  the  note 
in  suit  or  that  he  had  authorized  Mr.  Scott  or  any  one  else 
to  execute  it  for  him.  Under  such  conflicting  testimony  it 
is  di£Bcult  to  estimate  the  value  of  cross-examination ;  and 
the  most  searching  inquiry  should  have  'been  indulged. 
The  questions  propounded,  as  shown  by  our  former  opin- 
ion, were  proper  and  their  disallowance  was  error.  I  am 
of  the  opinion  that  the  judgment  should  be  reversed  and 
that  the  petition  for  a  rehearing  should  be  denied. 

Rehewring  denied. 

Mb.  Justice  Hayt  concurs  in  the  conclusions. 

Chief  Justiob  Helm  dissented. 
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L  SiUENCK,  A  Rule  with  Exceptions. —  He  who  is  silent  apx)eaT8  to 
consent  is  a  rule  having  many  exceptions  and  qualifications,  and  is 
to  be  considered  with  more  or  leas  caution  according  to  the  circum- 
stances  of  the  case. 

2.  Evidence  Sobietimbs  Produced  by  Silence  as  Well  as  by 
Speech. —  In  a  suit  upon  a  promissory  note  by  the  payee  against  one 
-whose  name  was  signed  thereto  as  maker,  the  only  defense  pleaded 
was  the  non-execution  of  the  nota  The  testimony  tended  to  show 
that  the  payee  took  the  note  believing  the  signature  of  defendant  to 
be  genuine ;  tliat  defendant  was  notified  by  the  payee  holding  the 
note  that  the  same  was  about  to  become  due,  and  that  defendant 
paid  no  attention  to  the  notice ;  that  the  payee  presented  the  note 
shortly  after  its  maturity  to  defendant  in  person  for  payment^  and 
that  defendant  looked  at  the  note,  but  said  nothing  special,  did  not 
Vol.16— 17 
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deny  its  oxecution ;  that  defendant  did  not  testify  at  the  trial,  nor 
offer  any  excuse  for  not  testifying.    Held: 

(1)  That  the  silence  of  defendant  under  the  circumstances  was  legit- 
imate evidence  in  behalf  of  plaintiff,  tending  to  prove  the  execu- 
tion of  the  note  by  defendant  or  by  his  authiMity. 

(2)  That  declaration  of  defendant  made  to  third  parties  shortly 
after  the  note  matured,  that  he  was  allowing  a  certain  person  to  use 
his,  defendant's,  name  for  small  amounts,  was  competent  evidence 
in  behalf  of  t)laintiff  for  the  same  purpose. 

(8)  That  the  sworn  answer  of  defendabt,  denying  the  execution  of 
the  note,  was  not  in  any  sense  evidence  in  the  case. 

(4)  That  in  the  absence  of  evidence  in  behalf  of  defendant  the 
finding  of  the  issue  in  favor  of  plaintiff  upon  the  evidence  aforesaid 
could  not  be  disturbed  by  the  appellate  court 

Ajppeal/^rom  Superior  Court  of  Denver. 

This  was  an  action  by  the  Union  Bank  of  Denver,  plaint- 
iff below,  against  Charles  H.  Scott  and  Wilbur  C.  Lothrop 
upon  a  promissory  note,  dated  June  9,  1885,  payable  sixty 
days  after  date,  alleged  to  have  been  executed  by  them 
in  favor  of  the  bank  for  the  sum  of  $300  with  interest 

The  defendant  Scott  made  no  defense.  The  defendant 
Lothrop  answered  denying  the  execution  of  the  note,  and 
alleging  that  if  any  such  note  was  executed  the  signature 
of  his  name  thereto  was  not  genuine  but  a  forgery.  This 
was  the  only  defense  interposed. 

Plaintiff  filed  two  replications.  The  first  is,  in  form, 
technically  speaking,  a  replication  of  estoppel  in  pais.  It 
avers,  in  substance,  that  defendant,  by  reason  of  certain 
conduct  on  his  part  in  relation  to  the  note,  ought  to  be  pre- 
cluded from  denying  its  execution ;  certain  other  matters, 
to  the  effect  that  plaintiff  had  been  specially  injured  by  de- 
fendant's said  conduct,  are  also  specially  set  forth  in  the 
replication. 

The  second  replication  avers,  in  effect,  that  Lothrop  au- 
thorized and  empowered  Scott,  his  codefendant,  to  sign  his 
(Lothrop's)  name  to  the  note,  and  that  the  same  was  so 
signed  with  his  knowledge  and  consent.  The  trial  was  to 
the  court  without  a  jury,  resulting  in  a  findiug  and  judg- 
ment for  plaintiff.    The  defendant  Lothrop  appeals. 
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Mr.  W.  B.  Mills,  for  appellant. 

Mr.  S.  P.  Rose  and  Mr.  M.  O.  Cage,  for  appellee. 

Ms.  Justice  Elliott  delivered  the  opinion  of  the  court. 

The  assignments  of  error  are  numerous,  but  the  principal 
one  necessary  to  be  considered  is  the  alleged  insufficiency 
of  the  evidence  to  warrant  the  finding  and  judgment  of  the 
court.  The  evidence  was  quite  meager.  Keither  Mr.  Scott 
nor  Mr.  Lothrop  testified  at  the  trial. 

Mr.  Todd,  cashier  of  the  plaintiff  bank,  testified  that  he 
took  the  note  believing  Lothrop's  signature  thereto  to  be 
genuine ;  but  he  would  not  swear  to  its  genuineness  on  the 
triaL  He  further  testified  that  shortly  after  the  note  be- 
came due  he  called  Mr.  Lothrop's  attention  to  the  note  at 
the  bank,  showing  him  two  notes,  each  for  $800,  one  due 
in  thirty  days  after  date,  and  the  other  the  note  in  suit, 
both  purporting  to  have  been  executed  by  Lothrop  and 
Scott ;  that  Mr.  Lothrop  did  not  deny  his  signature  to 
either  of  the  notes ;  that  he  looked  at  them,  but  said  noth- 
ing special ;  did  not  say  that  the  notes,  or  either  of  them, 
were  forgeries. 

Mr.  Soeschlaub,  a  clerk  in  plaintiff's  bank,  testified  in 
substance  that  notice  was  sent  to  Mr.  Lothrop  through  the 
mail,  properly  addressed,  with  postage  prepaid,  shortly  be- 
fore the  note  in  suit  became  due,  calling  his  attention  to 
the  note  and  the  time  of  its  maturity,  as  is  the  custom  with 
banks ;  that  on  the  envelope  in  which  the  notice  was  in- 
closed was  a  printed  request  to  return  to  the  bank  if  not 
called  for  in  ten  days«  and  that  it  was  not  returned.  Mr. 
Boeschlaub  also  corroborated  in  substance  Mr.  Todd's  tes- 
timony about  the  presentation  of  the  two  notes  to  Mr. 
Lothrop ;  and  further  testified  that  shortly  after  such  pres- 
entation the  thirty-day  note  was  paid,  and  that  a  small 
amoant  was  paid  on  the  note  in  suit,  the  payments  being 
made  by  Scott. 
Mr.  Schooly  testified  in  behalf  of  plaintiff  that  he  had  a 
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talk  with  Mr.  Lothrop  some  time  in  October*  1885,  in  which 
he  called  Mr.  Lothrop's  attention  to  the  fact  that  cerUin 
notes  were  being  offered  in  the  market  with  his  and  Scott's 
names  signed  to  them,  and  asked  if  the  notes  were  all  right 
That  Lothrop  said  they  were ;  he  had  been  helping  Scott 
some ;  that  Scott  needed  money,  and  that  he  was  allowing 
him  to  ose  his  name  for  small  amounts,  and  that  the  notes 
would  be  taken  care  of,  and  that  Scott  was  all  right. 
Schooly  further  testified  that  he  told  Lothrop  his  notes 
were  around  almost  every  day ;  that  Lothrop  said  he  would 
see  Scott  about  it ;  said  he  was  not  flooding  the  market  with 
notes ;  said  he  was  going  to  see  Scott  and  put  a  stop  to  it. 

The  testimony  of  Mr.  Legge  was  not  particularly  impor- 
tant, though  to  a  certain  extent  it  corroborated  the  testi- 
mony of  the  other  witnesses  in  relation  to  Mr.  Lothroj/s 
conduct  when  spoken  to  concerning  notes  in  circulation  par- 
porting  to  have  been  signed  by  himself  and  Mr.  Scott. 

It  is  contended  that  the  testimony  of  Schooly  and  Legge 
was  not  competent  under  the  issues ;  but  we  are  of  opinion 
that  plaintiff  had  a  right  to  introduce  the  evidence  as  tend- 
ing to  show  that  Mr.  Lothrop  had  authorized  Scott  to  sign 
his  (Lothrop's)  name  to  promissory  notes  like  the  one  in  suit, 
and  put  the  same  in  circulation.  The  weight  of  such  evi- 
dence may  have  been  slight,  but  the  weight  is  not  for  onr 
consideration  on  this  review. 

Under  the  issues  the  burden  was  upon  plaintiff  to  estab- 
lish by  a  preponderance  of  the  evidence  either: 

1.  That  Lothrop  executed  the  note ;  or, 

2..  That  he  was  estopped  by  his  conduct  from  denying  that 
he  had  executed  it. 

If  plaintiff  succeeded  in  establishing  affirmatively  either 
of  these  propositions,  he  was  entitled  to  recover.  The  tes- 
timony of  Todd,  Roeschlaub,  Schooly  and  Legge  tended  to 
prove  that  Lothrop  either  executed  the  note  himself,  or, 
what  is  the  same  in  law,  authorized  Scott  to  execute  it  for 
him.  By  the  testimony  of  these  witnesses  plaintiff  made 
out  &  prima  facie  case.    No  evidence  whatever  was  pro- 
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daced  in  behalf  of  defendant.  We  need  not«  therefore^ 
consider  the  sufficiency  of  the  replication  of  estoppel  as  a 
matter  of  law,  or  the  evidence  in  support  thereof  as  a  matter 
of  fact. 

The  defendant  Lothrop  did  not  testify  in  the*  case,  nor 
was  his  failure  to  testify  in  any  way  explained.  His  silence 
at  the  trial,  considered  in  connection  with  his  previous  con- 
duct in  relation  to  the  note  in  controversy,  fully  warrants 
the  application  of  the  legal  maxim,  ^^  Qui  tacet  consevvtire 
mdet/ur:'  Starkie's  Ev.  (7th  Am.  Ed.)  575, 937 ;  also  (10  Am. 
Ed.),  861 ;  StiTnsan  v.  Vroman^  99  N.  T.  82 ;  McGlenkan  v. 
McMilUm^  6  Barr  (Pa.),  866 ;  1  Greenleaf  s  Ev.,  sec.  197- 
199  and  notes ;  2  Wharton's  Ev.,  sec.  1136  et  seq.;  1  Phil- 
lips' Ev.,  sees.  436-445. 

The  general  rule,  "  He  who  is  silent  appears  to  consent,", 
undoubtedly  has  many  exceptions  and  qualifications,  and  is 
always  to  be  considered  with  more  or  less  caution  accord- 
ing to  the  circumstances  of  the  case.  In  the  trial  of  this 
cause,  however,  there  can  be  no  doubt  that  it  was  peculiarly 
applicable.  The  subject  was  one  of  common  business  ex- 
perience. The  notice  sent  to  Mr.  Lothrop  in  accordance 
with  the  usual  banking  custom,  calling  his  attention  to  the 
fact  that  the  bank  held  the  note  against  him,  which  was 
about  to  mature,  naturally  called  for  some  expression  of  dis- 
sent or  objection  on  his  part,  if  he  did  not  previously  know 
of  the  note  or  consider  himself  liable  upon  it.  Hence,  his 
failure  to  make  such  objection  within  reasonable  time  there- 
after furnished  some  foundation  for  the  inference  that  he 
was  thus  liable. 

Again,  when,  shortly  after  the  maturity  of  the  note,  Mr. 
Lothrop  was  called  to  the  counter  of  the  plaintiff  bank, 
and  two  notes,  the  one  in  suit  and  another,  purporting  to 
have  been  signed  by  Scott  and  himself,  were  presented  to 
him  by  the  cashier,  who  called  his  attention  to  the  fact 
that  the  notes  were  past  due,  his  failure  to  denounce  the 
notes  as  forgeries  or  to  deny  that  he  executed  them,  or 
either  of  them,  or  to  say  anything  indicating  thiit  he  wsus 
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not  boand  to  pay  them,  was  condact  from  which  ba  infer- 
ence of  the  genuineness  of  the  notes  and  his  liability 
thereon  woald  naturally  be  drawn.  The  payment  of  one 
of  these  notes  and  the  making  of  a  small  payment  upon  the 
other  the  next  day  after  snch  presentation,  even  though 
the  payments  were  made  by  Scott,  were  circumstances  not 
inconsistent  with  the  inference  that  Lothrop  recognized 
the  notes  as  valid  obligations  incurred  by  himself. 

And  finally,  when  upon  the  trial  the  conduct  of  Mr, 
Lothrop  concerning  the  note,  as  above  shown,  was  given  in 
evidence,  and  he  thereupon  failed  to  go  upon  the  witness 
stand  to  deny  the  execution  of  the  note  or  to  explain  his 
conduct  when  the  note  was  presented  to  him,  the  inference 
that  he  executed  the  note  or  authorized  it  to  be  executed 
became,  for  the  purposes  of  that  trial,  very  forcible  and  con- 
vincing. The  conclusion  reached  by  the  trial  court  was 
consistent  with  the  ordinary  course  of  human  experience 
in  such  matters.  No  reason,  other  than  the  defendant's 
liability  upon  the  note,  was  disclosed  at  the  trial  to  show 
or  explain  why  he  should  have  so  long  kept  silent  in  ref- 
erence to  a  matter  affecting  his  interest  under  the  facts  and 
circumstances  as  proved.    See  authorities  above  cited. 

If  Mr.  Lothrop  had  gone  upon  the  witness  stand  and  tes- 
tified that  he  did  not  execute  the  note  nor  authorize  it  to 
be  executed,  and  had  given  some  reasonable  explanation  of 
his  previous  conduct  in  regard  to  the  note,  the  question  of 
his  liability  might  have  appeared  in  a  very  different  light. 
It  is  true,  plaintiff's  evidence  shows  that  after  December  1, 
1885,  and  when  he  became  aware  of  the  extent  to  which 
Mr.  Scott  had  used  his  name,  he  declared  to  Mr.  Todd  that 
the  note  was  a  forgery.  But  it  could  not  be  expected  that 
this  declaration  in  his  own  interest,  made  without  the  sanc- 
tion of  an  oath,  and  without  giving  his  opponent  an  oppor- 
tunity for  cross-examination,  would  weigh  much  against 
his  own  previous  conduct. 

The  sworn  answer  of  the  defendant  denying  the  execu- 
tion of  the  note  was  not  in  any  sense  evidence  in  the  case. 
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Its  only  effect  was  to  throw  the  burden  of  proof  of  the  exe- 
cution of  the  note  upon  plaintiff.  It  did  not  in  any  manner 
excuse  defendant  from  going  upon  the  witness  stand  and 
submitting  to  cross-examination.  The  defendant  having 
failed  to  testify,  or  to  offer  any  testimony  in  his  own  be- 
half, the  action  of  the  court  in  finding  the  issue  against 
him,  upon  the  uncontradicted  evidence  introduced  in  behalf 
of  plaintiff,  cannot  be  disturbed.  The  judgment  is  accord- 
ingly affirmed. 

Affirmed. 

Chief  JusnoE  Helm:    I  concur  in  the  foregoing  con- 
clusion. 


HOOHHABK  v.  BlOHLEB. 

1.  Imtebest  r-  SnpULATiNa  FOB  Higher  Rate. —  Parties  may  by  con- 

tract stipulate  for  tbe  paymoit  of  a  higher  rate  of  interest  than  that 
specified  by  statute  to  govern  in  the  absence  of  contract 

2.  Compound  Interest  Recognized  bt  Com-RAcr.— Where,  in  the 

execution  of  a  note,  interest  is  computed  on  the  sum  loaned  from 
date  of  note  to  its  maturity  and  added  thereto,  the  principal  thus 
formed  to  draw  interest  at  a  rate  specified  after  the  maturity  of  the 
note,  the  transaction  recognizes  compound  interest 

3l  Validity  op  Stipulation  to  Pat  Compound  Interest.— But  com- 
pound interest  contracted  for  in  advance  is,  in  general,  not  recover- 
abla 

4  Same  —  Made  After  Interest  Has  Accrued.— The  above  rule 
might,  however,  not  be  applied  where  the  promise  to  pay  compound 
interest  is  made  after  instead  of  before  the  interest  to  be  oom- 
ponnded  has  accrued. 

5.  Same  —  Effect  Upon  Entire  Transaction.—  A  provision  in  the 
contract  for  the  payment  of  compound  interest  does  not  render  the 
entire  contract  usurious  and  void.  Courts  simply  decline  to  enforce 
payment  of  the  interest  upon  interest 

6l  Promissory  Notes  —  Releajse  of  Co-maeer.— The  common-law 
rule  that  the  release  of  one  of  the  makers  of  a  promissory  note  with- 
out the  consent  of  his  co-maker  operates  as  a  release  of  such  oo* 
maker  is  applicable  to  several  as  well  as  to  joint  notes. 


t6 

98S 

21 

896 

5a  879 

_Bft  4I« 

16 

268 

29 

409 

29 

408 

29 

466 

29 

467 

29 

468 

\l^    268/ 
[_li_84/ 


1 


264  HocHMABK  y.  Riohleb.  [April  T., 

7.  Evidence  —  DEFBcnvB  Tbanschift  .^nd  No  Excbftion  to  Judg- 
ment.—  The  supreme  court  will  not  ezamiDe  the  evidence  to  deter- 
mine itB  weight  where  the  record  does  not  purport  to  contain  aU  of 
it,  or  where  no  exception  was  saved  to  the  judgment 

&  Alteration  of.Pboiossort  Note— The  rule  that  alterations  of  s 
promissory  note  by  attaching  additional  signatures  thereto  operate 
to  invalidate  the  instrument,  applies  only  to  non-consenting  co- 
makers. A  maker  who  attaches  his  signature  subsequent  to  the 
signing  by  all  his  co-makers,  and  who  receives  part  of  the  conaiden- 
tion  obtained,  cannot  invoke  this  ruleu 

Appeal  from  Lake  CoufUy  Court. 

This  action  was  began  before  a  justice  of  the  peace  upon 
a  promissory  note  in  favor  of  appellee,  signed  by  appellant 
and  two  other  parties.  The  note  was  for  $177,  and  pro- 
vided for  the  payment  of  interest  after  maturity  at  the  rat« 
of  three  per  cent,  per  month.  Judgment  being  rendered  in 
favor  of  plaintiff,  an  appeal  was  taken  to  the  county  court. 
There  the  cause  was  retried,  and  a  recovery  by  the  plaint- 
iff again  sustained.  The  remaining  facts  sufficiently  appear 
in  the-  opinion. 

Mr.  Obo.  Goldthwaiik.  for  appellant. 

Mr.  Alvtn  Maksh,  for  appellee. 

Chief  Justice  Helm  delivered  the  opinion  of  the  court. 

The  note  sued  on  in  this  action  is  not  illegal  upon  its 
face.  Interest  at  the  rate  of  three  per  cent,  per  month  after 
maturity  is  provided  for,  but  by  statute  in  this  state  parties 
may  contract  for  a  larger  rate  of  interest  than  that  speci- 
fied to  govern  in  the  absence  of  contract.  Gen.  St.,  §  170S ; 
Buckingham  v.  Orr^  6  Colo.  687,  and  cases  cited. 

While,  however,  the  contract  was,  upon  its  face,  unob- 
jectionable, it  clearly  appears  b}'  the  evidence  that  the 
amount  specified  ($177)  consisted  of  two  items,  viz.,  $150, 
the  actual  loan,  and  $27,  interest, —  the  interest  on  this  loan 
at  three  per  cent,  per  month  from  the  date  of  the  note  to 
its  maturity ;  and,  though  no  further  interest  was  payable 
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until  the  debt  became  doe,  yet  after  that  date  interest  was 
to  be  paid  upon  the  $27  interest,  which  had  been  made  part 
of  the  principaL  The  contract  did,  therefore,  in  effect,  provide 
for  compound  interest  (2  Pars.  Cont.  (6th  ed.)  *150  et  seq.); 
and  to  this  extent  it  was  illegal,  for  with  as  compound  in- 
terest is,  in  general,  not  recoverable.    D.  B.  ife  M.  Co.  v. 
McAUisteTj  6  Colo.  261 ;  Fillmore  v,  lieitkmcm^  id.  121 ; 
Beckwith  V.  BeohwUhy  11  Colo.  568.   There  was  in  the  pres- 
ent case  no  such  gross  delinquency  or  intentional  miscon- 
duct on  the  part  of  appellant  as  justified  an  application  of 
the  exception  to  the  foregoing  rule  mentioned  in  FiUmore 
V.  Reithman^  supra,  and  in  Sedg.  Dam.  (6th  ed.)  475.     A 
disposition  undoubtedly  appears  in  some  of  the  modern  de- 
cisions and  text-books  to  reject  the  doctrine  that  compound 
interest  contracted  for  in  adva/n^  is  per  se  unlawful.  3  Pars. 
Cont.  *153.     But,  the  question  being  stare  decisis  in  this 
state,  and  there  being  much  to  commend  the  doctrine,  it 
will  not  now  be  disturbed.    We  do  not  intimate  that  the 
arrangement  would  have  been  Illegal  had  the  promise  of 
appellant  to  pay  compound  interest  been  made  after  instead 
of  before  the  interest  to  be  compounded  had  accrued.    Sedg. 
Dam.  473,  474;  3  Pars.  Cont.  *lSl,  152. 

The  fact  that  compound  interest  was  thus  provided  for 
did  hot,  however,  as  counsel  contends,  render  the  entire 
contract  usurious  and  void.  Courts,  upon  grounds  of  pub- 
lic policy,  simply  decline  to  enforce  payment  of  the  interest 
upon  interest.    3  Pars.  Cont.  *152. 

An  indorsement  appeared  on  the  back  of  the  note,  show- 
ing*  a  payment  by  Gaw,  one  of  the  makers,  of  $150,  and  a 
release  from  further  liability  on  his  part.  Appellant  in- 
sists that  this  release,  without  his  knowledge  and  consent, 
of  one  of  his  co-makers,  operates  as  a  release  of  himself  and 
his  remaining  co-maker.  The  instrument  in  suit  is  both  joint 
and  several;  but  the  common-law  rule  invoked  has  been 
held  applicable  in  this  state  to  joint  and  several  as  well  as 
to  joint  promissory  notes.  Heckman  v.  Manning^  4  Colo. 
543 ;  Nicholson  v.  JSevillj  4  Adol.  &  E.  675 ;  Benjamin  v. 
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McConnd,  4  Oilman,  536;  Bank  v.  DooHiOe,  14  Pick.  123; 
Rowley  v.  Stoddard^  7  Johns.  207 ;  Tuokerman  v.  JTewhaU, 
17  Mass.  580. 

It  is  shown  by  the  proofs  that  the  indorsement  of  the 
$150  credit  was  made  by  Gaw  himself  over  appelWs  sig- 
nature while  the  note  was  held  by  one  of  appellee's  credit- 
ors asi  collateral  security,  appellee  not  being  present  or 
consenting  at  the  time.  Gaw  testifies  that  appellee  previ- 
ously promised,  upon  payment  of  the  sum  mentioned,  not 
to  trouble  him  further  in  connection  with  the  note,  and 
there  is  other  testimony  tending  to  corroborate  him  in  this 
regard ;  but  appellee  crossed  out  the  release  before  bring- 
ing suit.  The  record  is  exceedingly  meager,  and  does  not 
purport  to  contain  all  the  evidence.  Whether  Gaw  was 
actually  released  from  further  Hability  is  a  question  of  fact, 
and  without  all  the  evidence  before  us  we  cannot  consider 
the  court's  finding  thereon. 

For  the  above  reason,  and  for  the  additional  reason  that 
no  exception  was  saved  to  the  judgment,  we  are  unable  to 
say  whether  or  not  the  proofs  sustain  the  remaining  con- 
clusions of  fact  that  must  have  been  reached  by  the  county 
court  in  rendering  judgment.  But  were  the  statement  of 
counsel  for  appellant  as  to  what  the  evidence  showed  ac- 
cepted, his  legal  deduction  predicated  thereon  would  not 
follow.  He  says  that  Gaw  signed  the  note  solely  as  an 
accommodation  maker  for  his  co-obligor,  Gutt,  and  did  not 
know  that  appellant  was  either  to  sign  it  or  to  receive  part 
of  the  loan.  This  subsequent  signing  of  the  note  by  appel- 
lant as  a  co-maker  constituted  such  an  alteration,  it  is  ar- 
gued, as  rendered  it  void  as  to  all  the  defendants,  including 
appellant. 

We  must  decline  to  recognise  the  applicability  of  the 
common-law  pribciple  relied  on ;  for,  in  the  first  place,  ap- 
pellant had  been  active  in  obtaining  the  signatures  of  his 
co-makers,  and  signed  his  own  name  immediately  after 
Gaw  had  attached  his  signature.  He  received  all  and  re- 
tained part  of  the  money  borrowed,  and  it  was  not  paid 
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to  him  till  after  he  signed.  There  is,  therefore,  strong 
ground  for  the  position  that  the  note  did  not  become  a  per- 
fect contract  till  after  appellant's  signature  was  appended. 
Bat,  secondly,  such  alterations  at  most  operate  only  to 
invalidate  the  instrument  as  to  non-consenting  parties,  and 
no  such  party  is  here  complaining.  Byles,  Bills  (6th  ed.), 
482,  and  note  2 ;  WaUace  v.  JeweU^  21  Ohio  St.  163 ;  Bower 
V,  BriggSy  20  Ind.  139.  Tiiey  do  not  release  from  liability 
the  additional  co-maker,  who  has  himself  been  in  no  way 
deceived  or  injured ;  a  fortiori  must  this  be  true  where,  as 
in  the  present  case,  such  co-maker  enjoys  part  of  the  con- 
sideration. 

The  remaining  objections  presented  by  counsel  for  appel- 
lant have  been  considered,  but  we  do  not  deem  them  of 
sufficient  importance  to  warrant  discussion  at  length.  The 
alleged  mutilation  of  the  note  is  explained.  The  asserted 
payment  of  $45  by  appellant  upon  this  particular  note  is 
contradicted.  The  trial  court  accepted  the  explanation, 
and  resolved  the  conflicts  in  testimony  favorably  to  appel- 
lee. We  cannot  discredit  his  conclusions  in  these  partic- 
ulars. 

The  court,  as  we  have  seen,  erred  in  allowing  interest 
upon  the  $27  interest ;  but  we  do  not  deem  it  necessary  on 
this  account  to  order  a  new  trial.  The  judgment  will  be 
reversed,  and  the  cause  remanded  with  directions  that 
judgment  be  re-entered  n/uno  pro  tunc  as  of  February  13, 
A.  D.  1888,  omitting  the  compound  interest  in  question. 

Severwd. 
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Besultino  Trttst  — Pajwl  EvmsNCB. — When  parol  evidence  is  re-    ''^^  ^ 
lied  on  for  the  purpose  of  establishing  a  resulting  trust  in  land,  the 
aasential  fact  or  facts  must  be  sustained  by  clear,  strong  and  con- 
TinoiDg  proofBL 
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Appeal  from  District  Court  of  Arapahoe  County. 
Mr.  A.  L.  DouD  and  Mr.  E.  B.  Cob,  for  appellant. 

Messrs.  Babtbls  &  Blood  and  Messrs.  Bbowiob  &  Put- 
KAic,  for  appellee. 

Chief  Justiob  Hblh  delivered  the.  opinion  of  the  court 

This  suit  was  brought  upon  the  theory  of  a  resulting 
trust  for  an  undivided  half  interest  in  certain  real  property 
within  the  city  of  Denver.  Plaintiff,  in  1880,  was  a  widow 
with  seven  children,  the  eldest,  Ellen,  being  sixteen,  and  the 
youngest  two,  years  of  age.  Plaintiff  was  poor,  and  Ellen 
and  her  next  younger  sister,  Hilda,  who  was  about  four- 
teen, and  who  is  the  defendant  and  appellant  in  the  pres- 
ent case,  worked  out  and  helped  plaintiff  to  support  the 
family. 

Plaintiff  and  the  two  elder  girls  decided  upon  the  pur- 
chase of  the  premises  plaintiff  was  then  renting  and  occxk- 
pyi°g>  S'^SO  being  the  purchase  prioe.  They  conferred 
together  frequently  concerning  this  purchase  before  it  was 
agreed  upon,  and  during  the  time  of  making  the  deferred 
payments.  The  business  was  attended  to  mainly  by  Ellen, 
and  title  was  subsequently  taken  in  her  name  to  the  entire 
premises.  She  afterwards  deeded  one-half  of  the  property 
to  plaintiff,  and  the  other  half  to  Hilda,  but  nd  considera- 
tion was  paid  her  for  either  of  the  conveyances.  During 
this  entire  period,  and  up  to  the  date  of  her  marriage,  Hilda 
was  under  age. 

In  the  county  court,  and  in  the  district  court,  to  which 
the  cause  was  taken  by  appeal,  decrees  were  rendered  in 
favor  of  plaintiff,  recognizing  the  trust,  and  requiring  Hilda 
to  convey  the  moiety  in  her  name  to  plaintiff.  The  sole  as- 
signment of  error  now  urged  in  argument  is  that  the  decree 
challenged  is  not  sustained  by  the  evidence.  We  might, 
perhaps,  decline  to  review  the  record  before  us  upon  this 
assignment,  because  no  proper  objection  was  interposed  or 
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exception  reserved  to  the  entry  of  the  decree.  But,  nnder 
the  circamstances,  we  prefer  to  rest  oar  decision  upon  the 
merits. 

Trae  it  is  that,  when  parol  evidence  is  relied  on  for  the 
purpose  of  establishing  a  resulting  trust,  the  essential  fact 
or  facts  must  be  sustaii^ed  by  clear,  strong  and  convincing 
proofs.  It  should  be  borne  in  mind,  however,  that  the 
trust  asserted  in  the  present  case  is  not  claimed  to  result 
solely  from  payment  of  the  purchase-money. 

Plaintiff  and  Ellen  both  testified  positively  and  repeat- 
edly that  the  property  was  really  bought  by  plaintiff.   They 
say  that  while  Hilda  participated  with  them  in  the  confer- 
ences, and  took  part  in  bringing  about  the  purchase,  the 
intention  of  all  was  to  have  the  ownership  ultimately  vest 
in  thjB  mother,  so  that  she  would  be  securely  provided  with 
a  home  for  herself  and  the  remaining  children.    According 
to  their  explanation,  the  reason  why  title  was  taken  in  Ellen's 
name,  and  why  she  was  so  conspicuous  in  the  negotiations, 
was  that  plaintiff  could  not  read  or  write  in  English,  and 
understood  very  imperfectly  the  English  language  when 
spoken.    Hilda,  on  the  other  hand,  testifies  that  she  and 
Ellen  bought  the  property,  and  in  this  respect  she  receives 
corroboration  through  the  testimony  of  her  husband  touch- 
ing subsequent  admissions  of  plaintiff;  also  through  the 
testimony  of  Mr.  and  Mrs.  Oallup,  as  to  incidental  declara- 
tions of  Ellen.    But  the  following  circumstances,  in  addi- 
tion to  those  already  mentioned,  so  strongly  confirm  the 
position  taken  by  plaintiff  and  Ellen  as  to  clearly  demon- 
strate Hilda's  error,  viz.:  The  cash  pa3rment  of  $50  ad- 
vanced at  the  time  the  contract  was  made  was  by  plaintiff 
from  her  own  funds.    Plaintiff  was  at  that  time  in  posses- 
sion of  the  premises  with  the  five  younger  children,  and 
continued  in  the  quiet  and  undisputed  occupancy  thereof 
down  to  the  time  of  trial,  about  eight  years.    During  this 
period  she  paid  all  expenses,  including  taxes,  insurance  and 
repairs,  and  also  made  certain  improvements,  such  as  the 
digging  of  a  well,  etc.    For  a  considerable  time  plaintiff 
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boarded  and  lodged  Baldwin,  the  vendor  of  the  property, 
and  did  his  washing,  the  income  from  sach  board,  lodging 
and  washing,  whatever  it  was,  being  applied  upon  the  pur- 
chase price.  Subsequent  to  the  making  of  the  contract, 
she  advanced  $128  more  of  the  purchase-money,  besides 
additional  sums,  the  exact  amount  of  which  cannot  be  de- 
termined from  the  evidence. 

It  is  undoubtedly  true  that  some  of  the  earnings  of 
both  Ellen  and  Hilda  were  used  in  discharging  the  deferred 
payments,  or  in  liquidation  of  loans  obtained  to  complete 
the  purchase.  But  the  amount  thus  contributed  is  ex- 
tremely uncertain,  and  we  are  fairly  warranted  in  assuming 
that  it  was  either  by  way  of  loan  to  plaintiff,  or  voluntary 
advancements  in  the  nature  of  gifts.  The  evidence  very 
strongly  point?  towards  the  latter  theory.  Both  girls  made 
plaintiff's  home  their  home,  and  when  out  of  employment, 
which  was  seldom,  lived  with  her.  They  were  affectionate 
daughters,  and  contributed  at  times  from  their  meager 
earnings  to  the  support  of  the  family  and  education  of  the 
other  children.  It  is  not  entirely  clear  why  Ellen  deeded 
one-half  of  the  property  to  Hilda ;  but  she  (Ellen)  testifies 
that  it  was  not  of  her  own  free  will,  and  that  she  expected 
Hilda  to  convey  it  "  over  "  to  her  mother.  As  to  the  lease 
giving  plaintiff  possession  of  the  property  for  life  upon  the 
payment  of  $1  per  year,  we  observe  —  Firsts  Ellen  declares 
under  oath  that  she  had  no  knowledge  of  its  existence,  and, 
if  she  signed  the  paper,  it  was  in  ignorance  of  its  contents; 
second^  there  is  nothing  in  the  record  showing  that  plaint- 
iff asked  for  this  lease,  or  authorized  such  an  arrangement, 
and  she  also  denies  all  knowledge  thereof. 

Both  of  the  trial  courts  saw  and  heard  the  witnesses^ 
and  were  in  much  better  position  than  we  to  correctly  re- 
solve the  conflicts  appearing  in  the  evidence.  Under  all 
the  circumstances,  we  cannot  say  that  a  trust  was  not  es- 
tablished with  the  requisite  clearness  and  sufficiency. 

In  view  of  the  foregoing  conclusion  concerning  the  facts 
and  the  law,  it  becomes  unnecessary  for  us  to  follow  the 
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interesting  discussioil  of  counsel  on  the  subject  of  emanci- 
pation from  parental  control.  We  leave  undetermined  the 
question  whether  or  not,  under  the  circumstances  presented 
by  this  record,  plaintiff  would  have  been  entitled  to  de- 
mand and  receive  the  wages  earned  by  Hilda,  who  was, 
during  the  period  in  question,  an  unmarried  minor  under 
the  age  of  eighteen  years.  The  mother  having  made  the 
purchase  herself,  merely  conducting  the  transaction  through 
Ellen  for  convenience,  it  is  a  matter  of  no  significance 
whether  she  was  entitled  of  right  to  the  earnings  of  Hilda, 
or  whether  Hilda  voluntarily  contributed,  as  a  gift  or  loan, 
money  over  which  her  mother  had  no  original  control. 
The  decree  of  the  court  below  is  affirmed. 

Affirmed. 


16 

271 

17 

106 

17 

196* 

16  271 

18 

IM 

18 
18 

» 

2^m 

2a  4ii 

2a  459 

16 

271 

19 

44 

16 

271 

81 

326 

6a  416 

7aS90 

16 

871 

83 

97 

16    271 


What  v.  Cabpbnteb. 

1.  Rbal  Estate  Bbokeb—  WmcN  Entttlrd  to  Ck>MMiS8iON.— When  an 
agent  or  broker  in  good  faith  has  introduced  to  his  principal  an  ac- 
ceptable porchaser  wUling  and  financially  able  to  buy  on  the  terms 
named  by  the  principal,  he  is  entitled  to  his  commission  even  though 
through  the  fault  of  the  principal  the  sale  does  not  actually  take 
place: 

2l  Comhission  Not  Dbfbatkd  by  Pubchaser*s  Subsbqubnt  Default. 

When  a  sale  to  the  purchaser  thus  introduced  by  the  agent  is  con-  ;  ]  >>  ^^ 

sanimated,  the  agent  is  entitled  to  his  commission  even  though  it  —      ■■ 

may  afterwards  transpire  that  the  purchaser  is  unable  to  meet  de-  l6a  u 

ferred  payments  as  they  become  due.  lie  271 

8L  ViCRDiCT — Jurors*  AFFiDAvrrs  to  Impeach.—  As  a  general  rule,  affi-  '  ^  ^^ 

davits  of  jurors  stating  the  theory  or  gromid  upon  which  they 
rendered  their  verdict  will  not  be  received  for  the  purpose  of  im- 
peaching the  verdict 

4  Evidence— Error  Without  Prejudice.— Where  evidence  favor- 
able to  appellant  is  erroneously  admitted,  the  error  is  without  preju- 
dice and  not  ground  for  reversal 

6L  iMBTRUcnoNs  — Record  Should  Show  What  Objections  Were 
Made. —  Section  887,  Civil  Code,  abolishes  the  formality  of  noting  ex- 
cseptions  to  the  giving  of  instructions.  But  the  record  should  show 
that  by  some  proper  objection  attention  is  invited  to  the  alleged 
error  and  opportunity  given  for  its  correction  at  the  tima 


272  We  AY  V.  Caspxnteb.  [April  T^ 

Appeal  from  District  Court  of  Arapahoe  County. 
Messrs.  Long  &  Johnson,  for  appellant. 

Mr.  BoBT.  GnrEN,  for  appellee. 

Chief  Justiob  Hblm  delivered  the  opinion  of  the  conrt. 

Appellee  brought  suit  in  the  court  below  against  appel- 
lant and  recovered  $1,000  as  commission  for  services  ren- 
dered in  procuring  the  sale  of  certain  realty  in  Nebraska. 
The  admitted  facts  show  that  appellant  placed  the  prop- 
erty in  the  hands  of  appellee  for  sale  at  a  certain  figure, 
allowing  him  the  sum  recovered  in  case  of  success;  that 
appellee  found  Corregen,  the  alleged  purchaser,  and  intro- 
duced him  to  appellant;  also,  that  negotiations  between 
Corregen  and  appellant  were  carried  on  for  a  considerable 
period. 

The  rule  contended  for  by  appellant  is  undoubtedly  co^ 
rect,  VIZ.,  that  when,  under  circumstances  such  as  are  here 
presented,  the  agent  has  introduced  to  his  principal  an  ac- 
ceptable purchaser,  willing  and  financially  able  to  bay  on 
the  terms  named  by  the  principal,  he  is  entitled  to  his  com- 
mission, even  though,  through  the  fault  of  the  principal, 
the  sale  does  not  actually  take  place.  Buckingham  v.  Mar- 
risy  10  Colo.  455,  and  cases  cited. 

But  appellee  did  not,  in  the  court  below,  base  his  recov- 
ery upon  this  rule  of  law ;  nor  does  he  do  so  here.  His 
contention  is  that  the  sale  was  actually  consummated.  Ap- 
pellant vigorously  combats  this  contention.  He  asserts  that 
the  negotiations  between  him  and  Corregen  entirely  failed, 
because  Corregen  proved  to  be  financially  irresponsible; 
and  upon  this  controversy  the  case,  so  far  as  the  evidence 
is  concerned,  will  be  determined.  The  proofs  offered  by 
appellee  to  establish  the  sale  are  not  perfectly  satisfactory. 
If  sitting  as  a  trial  court  without  the  aid  of  a  jury,  we 
might  hesitate  before  finding  affirmatively  upon  this  ques- 
tion of  fact ;  but  the  record  is  not  wholly  devoid  of  evi- 
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dence  to  sustain  the  verdict  returned.  The  testimony  of 
both  appellee  and  the  witness  Davis  tends  to  show  a  com-t 
pleted  sale  to  Corregen.  It  is  strongly  contradicted  by 
appellant  and  Corregen ;  and  there  are  circumstances  cor- 
roborating, to  some  extent,  the  position  of  appellant  in  this 
regard.  But  we  cannot  say  that  the  preponderance  of  evi- 
dence in  appellant's  favor  is  so  great  as  to  warrant  our  in- 
terference with  the  verdict  of  the  jury,  or  the  judgment 
pronounced  thereon  by  the  trial  court,  who  also  met  the 
witnesses  face  to  face. 

If  the  sale  to  Corregen  were  actually  completed,  appel- 
lant must  be  held  to  have  considered  and  favorably  de- 
termined the  latter's  financial  responsibility.  And  appellee 
was  entitled  to  his  commission,  even  though  it  may  after- 
wards have  transpired  that  Corregen  was  unable  to  meet 
deferred  payments  as  they  became  due. 

In  support  of  his  motion  for  a  new  trial,  appellant  offered 
to  prove  by  the  affidavits  of  two  or  more  jurors  who  tried 
the  cause  "  that  the  jury  arrived  at  their  verdict  upon  the 
theory  that  defendant,  Wray,  and  K.  A.  Corregen  con- 
certed together  to  make  the  sale  afterwards  to  J.  C.  Davis ; 
that  the  jury  believed  that  Corregen  was  wholly  irrespon- 
sible, but  that  Carpenter  had  brought  Corregen  and  "Wray 
together,  and  that  they  afterwards  made  the  sale."  The 
court  did  not  err  in  refusing  to  receive  or  consider  these 
affidavits.  As  a  general  rule  affidavits  of  jurors  stating  the 
theory  or  ground  upon  which  they  rendered  their  verdict 
will  not  be  received  for  the  purpose  of  impeaching  the 
same.    Thomp.  &  M.  Jur.,  §  440,  and  cases  cited. 

If  the  court  erred  in  receiving  evidence  tending  to  show 
that  subsequent  to  the  commencement  of  the  present  suit 
appellant  sold  the  premises  in  question  to  a  third  party  (a 
point  we  do  not  determine),  such  error  could  not  have  in- 
jured him;  for  the  effect  of  such  evidence,  if  it  were  given 
any  effect  whatever,  would  be  to  corroborate  appellant's 
theory  that  the  sale  to  Corregen  was  never  consummated. 

Nor  do  we  perceive  how  the  supposed  aid  of  Corregen  in 
Vol.  16—18 
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bringing  about  the  alleged  sale  to  Davis  could  make  any 
difference.  Being  error  without  prejudice  to  appellant,  the 
matter  constitutes  no  ground  for  reversal 

The  second  instruction  given  stated  correctly  the  law  ap- 
plicable to  a  completed  sale.  It  was  not  intended  to  cover 
the  rule  authorizing  a  recovery  of  commissions  where  the 
agent  has  introduced  a  purchaser  acceptable  to  the  owner, 
and  able  and  willing  to  buy  upon  the  owner's  terms,  but  by 
fault  of  the  owner  the  sale  is  not  consummated.  This  rule 
had  already  been  fully  and  fairly  stated  in  t^e  preceding 
instruction.  Besides,  appellant  is  not  in  position  to  raise 
this  question ;  for,  while  the  formality  of  noting  his  excep- 
tion to  the  charge  is  done  away  with,  the  record  should, 
nevertheless,  show  that  by  some  proper  objection  he  in- 
vited the  trial  court's  attention  to  the  alleged  error,  and 
thus  gave  an  opportunity  for  its  correction  at  the  time. 

All  the  matters  urged  in  this  court  by  counsel  for  appel- 
lant having  been  noticed,  and  no  material  error  appearing, 
the  judgment  will  be  affirmed. 


The  Pboplb  v.  Richmond  et  al. 

1.  Statute  —  Establishing  Unconstitutionaijty  op.—  The  nnooii- 
Btitutionality  of  a  statute  must  be  established  beyond  a  reasonable 
doubt    It  is  not  enough  to  show  that  the  act  is  obnoxious  to  some 
unexpressed  intent  or  spirit  supposed  to  pervade  the  constitatioiL 
16~  2^4  ^  Legislative  Authority  —  Limitation. —  The  constitution  operates 

^  ^  upon  the  legislature  purely  as  a  limitation;  that  body  poeiaesses 

16  274  plenary  authority,  except  as  expressly  or  by  clear  implication  de- 

^  ^  nied  in  the  constitution. 

jTe  274l  8.  Court  op  Review  —  Creation  op.—  Section  L  article  6,  of  the  oon- 

.     *7  stitution,  as  amended,  recognizes  the  legislatiye  right  to  creste  a 

l^^  ^3^1  court  of  review,  but  uo  such  court  can  be  clothed  with  final  juris- 

diction co-ordinate  with  the  supreme  court 
4.  Court  op  Appeals  —  Construction  op  Act  Creating. —  The  ooart 
of  appeals  created  by  the  act  under  consideration  is  subject  to  the 
superintending  control,  and  guided  by  the  decisions^  of  the  supreme 
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court  In  aU  cases  that  might  under  any  circumstances  go  in  the 
first  instance  to  the  supreme  courts  the  judgment  of  the  court  of 
appeals  is  still  subject  to  review  by  the  superior  tribunal. 

&  SXTFBBICB    COUBT    DeOSIONB  —  WHEN   THB    HlOHEB    AUTHOBITT.— 

The  court  of  appeals  should  voluntarily  yield  its  judgment  in  case 
of  difference  of  opinion  upon  the  same  legal  propositions  to  that  of 
the  higher  tribunal  If  that  court»  however,  insists  upon  a  contrary 
view  as  to  the  same  question  in  the  same  case,  an  appropriate  rem- 
edy will  be  found  to  enforce  the  law  as  declared  by  the  supreme 
court 

6L  In  What  Sufremact  of  Supreme  CX>ubt  Consists.— The  suprem- 
acy of  the  supreme  court  appears  in  the  paramount  force  and  au- 
thority cff  its  adjudications,  not  in  the  extent  of  its  jurisdiction  or 
the  amount  of  its  business. 

7.  CoNsrrrtJTtONAL  Jubisdiction  of  Supioshb  Coubt.— The  constitu- 
tion confers  and  defines  the  jurisdiction  of  the  supreme  court,  but 
does  not  inhibit  the  legislature  from  regulating,  to  some  extent,  the 
quantum  of  its  business  by' reasonably  contracting  or  enlarg^g  the 
limitB  of  such  jurisdiction.  The  constitutional  policy  is  not  to  specify 
absolutely  t^e extent  and  boundaries  of  the  jurisdiction  of  all  courts, 
but  to  allow  a  large  legislative  discretion  in  connection  therewith. 

&  Right  of  Hearing  in  Supreme  Court.—  The  citizen  has  no  natural 
or  inalienable  right  to  a  hearing  in  the  supreme  court  If  this  right 
exists,  it  must  be  deduced  from  a  constitutional  guaranty. 

9.  Bnx  OF  Rights  Construed.— Section  6  of  the  Bill  of  Rights  simply 
confers  upon  each  individual  the  right  to  an  intelligent  impartial 
and  speedy  judicial  hearing  and  determination  of  his  grievances. 
It  does  not  authorize  him  to  invoke  the  jurisdiction  in  a  given  case 
of  all  the  courts  of  the  state. 

10.  Appeals  to  Sxtfreme  Court.—  Appeals  to  the  supreme  court  remain 

creatures  of  statute,  and  in  the  absence  thereof  do  not  exist 

11.  Wkits  of  Error,  Statutory  and  Constitutional  Regulation.— 

Writs  of  error  from  the  supreme  court  may  be  forbidden  by  statute^ 
unless  preserved  by  the  constitution.  But  that  instrument  only 
saves  this  proceeding  so  far  as  ordinary  appellate  purposes  are  con- 
c»med  to  review  the  judgments  of  county  courts. 

12.  Same — Original  and  Appellate  JuRisDicrnoN.—  The  wriUef  error 

is  an  original  writ ;  it  may  be  included  in  the  original  writs  author- 
ized by  section  i,  article  0,  of  the  constitution.  But  the  writs 
designated  in  that  section  are  confined  to  original  jurisdiction,  and 
cannot  be  used  in  aid  of  ordinary  appellate  authority. 

13L  End  of  Litigation  Within  Legislative  Discretion.—  The  legis- 
lature may  say  within  reason  at  what  particular  stage  or  in  what 
particular  court  a  specified  kind  of  ordinary  litigation  shall  end. 

14.  Obioinal  and  Appellate  Jumsdictign  op  Supreme  Court. — 
Section  2,  article  6,  of  the  constitution  grants  appellate  jurisdiction 
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to  the  supreme  courts  bat  does  not  lodge  in  that  tribunal  aD  joro- 
diction  of  the  kind  or  juriBdiction  over  all  litigation.  That  ocnirt  a 
essentially  a  court  of  review.  Its  superintending  control,  original 
jurisdiction  and  duty  of  answering  executive  and  legislatave  qnn- 
tions  are  secondary  functiona 

15.  BuPERiNTENDiNa  CoNTBOL  OF  SUPREME  CouRT. — The  superintettdiog 
control  given  by  section  2,  article  6,  aforesaid,  refers  primarily  to 
courts,  not  to  parties  or  cases.  It  was  not  designed  for  ardiDazy 
appellate  jurisdiction,  but  to  keep  subordinate  courts  within  bounds 
and  to  insure  the  harmonious  working  of  the  judicial  system. 

18.  Exclusive  Jurisdiction. —  When  a  constitution  confers  juri8i&- 
tion  over  a  particular  subject  upon  one  court  and  not  upon  an- 
other, the  jurisdiction  thus  conferred  is  exclusiv& 

17.  Uniformity  of  Laws  Pertainino  to  Courts.— Section  38^  article  1 

of  the  constitution  was  not  expected  to  insure  uniformity  in  judi- 
cial decisiona  Its  purpose  was  to  require  that  laws  pertaioing  to 
the  organization,  jurisdiction,  etc.,  of  courts,  also  that  the  legal 
force  and  effect  of  judicial  judgments  should  be  uniform. 

18.  Appellate  Ooubt  Act  Conformable  to  Bux  of  RxoHm—Sec- 

tion  6  of  the  Bill  of  Rights  provides  for  the  administration  of  jus- 
tice without  delay.  And  under  the  circumstances,  the  act  creating 
the  court  of  appeals  is  in  effect  a  legislative  effort  to  obey  this 
mandata 

19.  Revolutionart  Intent  of  Leoislation  Not  Presumed.— A  leg»- 

lative  attempt  to  interfere  with  the  existence  or  supremacy  of  tiie 
supreme  court  to  change  the  nature  of  its  jurisdiction  and  duties 
or  to  take  away  its  utility,  would  be  declared  void.  But  ^  su- 
preme court  will  not  indulge  the  judicial  presumption  that  tiie 
legislature  may  be  g^Uty  of  such  revolutionary  conduct 

Origmal  Proceeding  in  Ncature  of  Quo  Warranto. 

The  eighth  general  assembly  adopted  an  act  creating  a 
court  of  appeals.  The  essential  features  of  this  act  are  as 
follows : 

Th^  court  is  made  a  court  of  record  with  appellate  jurit^' 
diction  only,  and  is  authorized  to  issue  the  necessary  writs 
and  other  processes  in  aid  of  such  jurisdiction.  Its  judges, 
three  in  number,  are  to  possess  the  same  qualifications  and 
to  receive  the  same  salary  as  the  judges  of  the  supreme 
court.  It  is  provided  with  a  clerk  and  bailiff;  and  its  decis- 
ions are  to  be  reported  as  are  those  of  the  supreme  court, 
but  in  separate  volumes. 
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The  act  forbids  the  saitor  a  review,  except  upon  error  to 
coanty  courts,  by  the  sapreme  court  in  civil  cases  where 
the  amount  of  the  final  judgment  is  $2,500  or  less,  and 
where  the  controversy  does  not  relate  to  a  franchise  or 
freehold  or  require  the  construction  of  a  provision  of  the 
constitution  of  the  state  or  of  the  United  States.  In  all 
such  cases,  however,  determined  in  trial  courts  of  record, 
an  appeal  lies  to,  or  a  writ  of  error  from,  the  court  of  ap- 
peals, the  judgment  of  that  court  being  final. 

But  the  appellate  jurisdiction  of  the  court  of  appeals  is 
also  extended  to  all  other  civil  cases,  and  to  all  criminal 
cases  not  capital.  Its  decisions,  however,  in  the  cases,  civil 
and  criminal,  last  mentioned,  are  made  reviewable  in  the 
supreme  court  by  appeal  and  by  writ  of  error. 

Kespondents,  having  been  duly  commisftioned  judges  of 
the  court  of  appeals,  appointed  the  necessary  ofiicers,  or- 
ganized the  court  and  entered  upon  the  discharge  of  the 
judicial  duties  pertaining  thereto.  The  present  proceeding 
was  instituted  for  the  purpose  of  testing  the  constitution- 
ality of  the  act.  It  is  submitted  on  a  general  demurrer  to 
the  return  or  answer  of  respondents  pleading  the  statute 
and  their  appointment  thereunder. 

Messrs.  L.  S.  Dixon  and  Wells,  Macon  &  Fubman,  with 
Attorney-General  Maupin,  for  the  people. 

Messrs.  Willakd  Teller,  D.  V.  Burns,  Caldwell  Tea- 
XAN  and  W.  S.  Decker,  for  respondents. 

Messrs.  Eobinson  &  Love,  amid  (nirim. 

Chief  Justice  Helm  delivered  the  opinion  of  the  court. 

No  illegality  or  defect  in  the  manner  of  respondents' 
selection  for  the  office  in  question  is  asserted,  nor  is  any 
personal  disqualification  relied  on ;  therefore,  our  investiga- 
tion is  necessarily  confined  to  the  objections  so  ably  argued, 
touching  the  constitutionality  of  the  court  itself. 
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Authorities  need  not  be  cited  in  support  of  the  proposi- 
tion that  he  who  asserts  the  unconstitutionality  of  a  statute 
must  establish  beyond  a  reasonable  doubt  the  conflict  or 
inconsistency  which  renders  it  void ;  it  is  not  enough  for 
him  to  vaguely  insist  that  the  act  questioned  is  obnozioiis 
to  some  unexpressed  intent  or  spirit  supposed  to  pervade 
the  constitution ;  he  must  point  out  the  specific  provision  or 
provisions  of  that  instrument  transgressed.  Another  ele- 
mentary rule  to  be  borne  in  mind  throughout  the  following 
discussion  is  that  the  constitution  operates  upon  the  law- 
making branch  of  the  government  purely  as  a  limitation; 
and  that  the  legislature  possesses  plenary  authority  in  the 
enactment  of  laws  except  as  such  authority  is  expressly,  or 
by  clear  implication,  therein  denied. 

Section  1,  article  6,  of  the  constitution  declares  that :  "The 
judicial  power  of  the  state,  as  to  matters  of  law  and  equity, 
except  as*  in  this  constitution  otherwise  provided,  shall  be 
vested  in  a  supreme  court,  district  courts,  county  courts, 
justices  of  the  peace,  and  such  other  courts  as  may  he  pro- 
vided by  law.^^  This  section  clearly  recognizes  two  kinds 
of  courts,  viz.:  I^irsty those  established  by  and  expressly 
enumerated  in  the  constitution  itself;  and  second^  such 
other  courts  as  the  legislature  may  at  its  pleasure  from  time 
to  time  create. 

It  will  be  observed  that  the  character  and  jurisdiction  of 
the  statutory  courts  to  be.  thus  created  are  not  specified. 
The  provision  contains  no  command  or  inhibition  touching 
these  subjects.  For  aught  that  appears  therein  the  legisla- 
tive will  is  omnipotent  in  the  exercise  of  the  power  men- 
tioned. When  the  constitution  was  first  adopted,  the  clause 
in  question  read,  ^'and  such  other  courts  as  may  be  created 
by  law  for  cities  and  incorporated  towns;  "  but  by  consti- 
tutional amendment  in  1886,  the  phrase,  ^^for  cities  and 
incorporated  towns,"  was  expunged.  This  change  was  evi- 
dently made  with  the  deliberate  purpose  of  removing  the 
single  limitation  upon  legislative  discretion  theretofore  exist- 
ing.   There  is  nothing  in  the  language  now  employed  to 
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jastify  the  inference  that  additional  trial  courts  alone  may 
be  provided  by  law.  The  legislature,  in  our  judgment,  is 
by  this  section  affirmatively  invested  with  authority  to 
create  an  intermediate  court  of  review.  And  we  find  no 
express  constitutional  limitation  of  the  jurisdiction,  territori- 
ally or  otherwise,  that  may  in  the  legislative  wisdom  be 
conferred  upon  a  court  of  this  kind. 

If,  therefore,  the  act  before  us  is  unconstitutional,  it  is 
because  constitutional  provisions  touching  other  courts  or 
subjects  inhibit,  h/  implication^  the  jurisdiction,  in  whole  or 
in  part,  conferred  upon  the  court  of  appeals.  Such  is  the 
position  taken  by  relator  and  the  learned  counsel  who  ap- 
pear with  him  on  behalf  of  the  people.  It  is  asserted  that 
a  part  at  least  of  the  authority  given  the  court  of  appeals 
undermines  the  constitutional  supremacy  and  jurisdiction  of 
the  supreme  court,  and  is  therefore  as  fully  prohibited  by 
the  constitution  as  if  express  inhibiting  words  were  found 
therein.  If  this  contention  be  correct,  it  is  either  because  a 
constitutional  right  of  the  citizen  is  denied,  or  because  some 
constitutional  provision  relating  to  the  supreme  court  or 
its  jurisdiction  is  invaded. 

There  can  be  no  doubt  about  the  supremacy  of  the  su- 
preme court.  This  court  is  placed  by  the  constitution  at 
the  head  of  the  judicial  system  of  the  state;  from  its  judg- 
ments there  is  no  appeal  to  any  other  state  tribunal,  and 
its  determinations  are  binding  upon  the  rest  of  the  state 
judiciary.  The  legislature  cannot  interfere  with  its  exist- 
ence or  supremacy ;  nor  can  that  body  alter  the  ncUure  of 
its  jurisdiction  and  duties.  And  it  follows  of  course  that, 
without  change  in  the  fundamental  law,  the  legislature  can- 
not create  a  court  of  co-ordinate  final  jurisdiction.  In  re 
Court  of  Appeals,  9  Colo.  623 ;  In  re  Court  of  Appeals,  15 
Colo.  578.  Every  tribunal  established  by  statute,  whether 
clothed  with  original  or  appellate  powers,  must,  like  the 
trial  courts  expressly  named  in  the  constitution,  be  inferior 
to  the  supreme  court,  subject  to  its  *' superintending  con- 
trol," and  guided  by  its  decisions  upon  questions  determined 
in  the  exercise  of  its  appellate  authority. 
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The  opinion  above  cited  from  9  Colo,  seems  to  be  mis- 
apprehended, and  such  misapprehension  justifies  an  explan- 
atory word  in  passing.  The  legislative  act  at  that  time 
under  consideration  provided  for  a  court  which,  without 
consent  of  parties,  should  have  final  co-ordinate  jurisdiction 
with  this  court  in  cases  then  upon  its  docket.  That  opinion 
does  not  declare  that  all  appellate  power  is  lodged  in  the 
supreme  court ;  nor  does  it  undertake  to  define  the  bound- 
aries of  the  jurisdiction  of  this  court  in  that  regard;  its 
clear  import  is  that  in  such  cases  as  are,  by  virtue  of  the 
/constitution  and  laws  consistent  therewith,  retained  within 
/  the  reviewing  authority  of  this  tribunal,  the  judgment  of 
no  other  court  can  be  final.  And  upon  intelligent  compari- 
son, it  will  be  found  that  no  inconsistency  exists  between 
that  opinion  and  the  opinion  referred  to  in  15  Colo,  or  the 
views  hereinafter  expressed. 

But  the  present  statute  does  not  undertake  to  create  a 
tribunal  superior  to,  or  co-ordinate  with,  the  supreme  coari 
The  court  of  appeals  is  given  no  original  jurisdiction  what- 
ever, and  no  independent  superintending  control  over  other 
courts ;  neither  is  it  authorized  to  answer  executive  and 
legislative  questions.    Its  decisions  in  all  civil  actions  relat- 
ing to  franchises  or  freeholds,  or  where  a  constitutional 
question,  state  or  federal,  is  involved,  or  where  the  amount 
of  the  judgment  in  the  trial  court  exceeds  $2,500,  may  be 
reviewed  by  the  supreme  court.    Nor  are  any  of  its  judg- 
ments final  in  causes  from  the  fifty-five  county  courts,  re- 
gardless of  the  subject-matter  or  amount  in  controversy,  in 
the  sense  that  a  review  of  such  judgments  may  not  be  had 
in  this  tribunal.    And  while  some  ambiguity  exists  in  re- 
lation thereto,  we  are  of  the  opinion  that  the  statute  con- 
templates a  reconsideration  by  this  court  of  its  conclusions 
in  criminal  causes  when  demanded  by  the  convicted  party. 
Every  case  that,  within  the  purview  of  the  constitution  and 
statute,  might  under  any  circumstances  come  in  the  first  in- 
stance to  this  court  for  review,  may  still  be  brought  here 
for  final  adjudication. 
In  this  connection  it  is  important  to  remember  that  a 
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material  distinction  exists  between  the  supremacy  of  the  su- 
preme court  and  certain  features  of  its  jurisdiction.    As  has 
been  weD  said,  the  supremacy  of  such  a  court  "  is  to  be 
found,  not  in  the  extent  of  its  jurisdiction,  or  the  amount ' 
of  its  business,  but  in  the  paramount  force  and  authority  of/ 
its  adjudications, —  a  force  acting  directly  in  controlling/ 
without  being  controlled  by,  other  tribunals,—  ah  authority 
operating  indirectly,  from  the  respect  and  deference  due  to 
the  highest  tribunal  known  to  the  constitution  and  the 
laws."    Sha/rpe  v.  Robertson^  5  Qrat.  518.    While  the  con- 
stitution confers  and  defines  the  jurisdiction  of  the  supreme 
court,  it  does  not,  as  we  shall  presently  see,  forbid  the  legis- 
lature from  regulating  to  some  extent  the  quantity  of  its  / 
business  by  reasonably  contracting  or  enlarging  the  limits/ 
of  the  exercise  of  such  jurisdiction  as  the  exigencies  of  the 
public  welfare  may  require.  An  extensive  legislative  power 
to  regulate  the  exercise  of  judicial  authority  is  an  impera- 
tive necessity.    A  constitutional  provision  unalterably  de- 
fining and  fixing  in  all  respects  such  jurisdiction  would  be 
a  serious  misfortune.    The  constitutional  policy  seems  to 
have  been,  not  to  specify  absolutely  the  extent  and  bound- 
aries of  the  jurisdiction  of  all  the  courts,  but  to  allow  a  large 
legislative  discretion,  so  that  the  varying  demands  and  the  / 
ever-changing  necessities  of  the  people  may  from  time  tO/ 
time  be  adequately  provided  for. 

With  these  general  observations,  we  proceed  to  consider 
the  remaining  constitutional  provisions  to  which  our  atten- 
tion has  been  specifically  invited. 

If,  as  relator  contends,  every  suitor  is  entitled  to  be 
heard  by  the  supreme  court  in  every  case,  it  follows  of 
course  that  the  judgment  of  no  other  court  can  be  final; 
and  therefore  the  act,  in  so  far  as  in  certain  cases  it  confers 
final  jurisdiction  upon  the  court  of  appeals,  is  void.  But 
the  citizen  has  no  natural  or  inalienable  right  to  a  hearing 
in  the  supreme  court.  If  the  right  to  such  a  hearing  exists, 
it  must  be  deduced  from  some  constitutional  guaranty. 
The  constitution  will,  however,  be  searched  in  vain  for  any 
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provision  that  expressly  or  by  fair  implication  contains  this 
guaranty.   The  declarations  in  section  6  of  the  Bill  of  Higbts, 
^^  That  courts  of  justice  shall  be  open  to  every  person,  and 
a  speedy  remedy  afforded  for  every  injury  to  person,  prop- 
erty or  character ;  and  that  right  and  justice  shall  be  ad- 
ministered without  sale,  denial  or  delay,"  simply  bestow 
'  upon  each  individual  the  right  to  an  intelligent,  impartial 
'•  and  speedy  judicial  hearing  and  determination  of  his  griev- 
^  ances.    They  were  not  intended  to  confer  the  privilege  of 
.  iaving  each  controversy  tried  by  every  court  of  the  state; 
\  nor  was  it  the  purpose  of  this  provision  to  declare,  irre- 
spective of  legislative  direction,  that  the  litigant  should  be 
<  permitted  to  invoke  the  jurisdiction  of  any  particular  court 
or  number  of  courts.    Such  a  construction  of  the  language 
employed  would  often  in  practice  be  injurious  to  the  suitor 
himself,  as  well  as  detrimental  to  the  public  welfare.    The 
provision  is,  as  already  observed,  satisfied  when  the  suitor 
has  an  opportunity  to  secure  a  speedy  and  impartial  judi- 
cial settlement  of  his  controversy ;  and  this  is  especially  true, 
I   when,  as  under  the  present  act,  such  settlement  includes  a 
.   hearing  in  both  an  original  and  an  appellate  tribunal. 
The  foregoing  conclusion  is  not  affected  by  any  constitu- 
tional declaration  coucerning  the  manner  of  invoking  the 
appellate  jurisdiction  of  the  supreme  court.    The  litigant 
cannot,  as  a  matter  of  right,  assert  that  he  will  come  to 
j  this  tribunal  by  appeal,  for  such  appeals  remain  creatures 
i  of  statute,  and,  in  the  absence  thereof,  do  not  exist.    He 
cannot  claim  a  vested  right  to  bring  his  case  to  this  court 
by  writ  of  error ;  for  while  this  writ  is  in  most  cases  a  writ 
of  right  at  the  common  law,  it  may  by  statute,  unless  the 
constitution  forbids,  be  limited  or  abolished  altogether. 
Haines  v.  The  People^  97  111.  161 ;   WiUou^Kby  v.  Georye^  4 
Colo.  22;  Stelhins  v.  Anthony,  5  Colo.  273;    Webster j  -4.a- 
signeey  v.  Gaff,  6  Colo.  475.    But,  save  as  to  judgments  of 
county  courts,  the  writ  of  error  has  received  no  express 
constitutional  recognition  for  ordinary  appellate  purposes. 
The  declaration  in  section  23,  article  6,  that  writs  of  error 
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shall  lie  to  review  all  final  judgments  of  the  county  court, 
does  not,  as  we  construe  it,  forbid  a  legislative  enactment 
authorizing  writs  of  error  to  the  judgments  of  other  inferior 
courts  of  record.  But  it  is  conclusive  of  the  proposition 
that  the  constitutional  purpose  was  to  leave  the  existence 
and  use  of  this  writ,  with  the  exception  mentioned,  subject 
to  legislative  control.  The  provision  in  effect  declares  that, 
though  the  legislature  may  abolish  the  writ  of  error  to  re- 
view the  final  judgments  of  other  courts,  the  right  to  have 
those  of  the  county  court  considered  in  this  tribunal  shall 
be  inviolate.  Were  it  important  to  account  for* the  distinc- 
tion thus  made,  ample  reason  exists  in  the  fact  that  the  es- 
tates of  deceased  persons  and  the  interests  of  minor  heirs, 
often  involving  adjudications  and  final  judgments,  are  com- 
mitted  so  largely  to  the  custody  of  county  courts ;  also,  in 
the  further  fact  that  the  judges  of  such  courts  are  not  re- 
quired to  be  learned  in  the  law,  many  of  them  not  even 
being  licensed  practitioners. 

It  is  true,  as  counsel  for  the  people  contend,  that  the 
writ  of  error  is  an  original  writ ;  and  it  may  possibly  be  true, 
as  they  also  assert,  that  it  is  fairly  included  within  the 
"  other  original  and  remedial  writs  "  referred  to  by  section 
3,  article  6,  of  the  constitution,  which  the  supreme  court  is 
authorized  to  issue.  But,  as  we  have  already  held,  the 
jurisdiction  conferred  by  said  section  3  is  original,  in  con- 
tradistinction to  the  appellate  authority  given  by  the  pre- 
ceding section ;  the  original  writs  mentioned  are  not  to  be 
used  in  connection  with  or  in  aid  of  ordinary  appellate  juris- 
diction, but  for  the  purpose  of  instituting  original  causes  or 
proceedings.     Wheder  v.  N.  C.  L  Co.^  9  Colo.  248. 

Neither  of  the  foregoing  constitutional  provisions,  aside 
from  the  exception  mentioned,  fairly  inhibits  the  legislature 
from  saying,  within  reason,  at  what  particular  stage  or  in 
what  particular  court  a  specified  kind  of  ordinary  litigation 
shall  end.  It  would  seem  that  when  the  suitor  has  had 
the  full,  fair  and  impartial  judicial  hearing  guarantied  by 
section  6  of  the  Bill  of  Bights,  the  constitutional  duty  of  the 
state  is  performed,  and  he  ought  not  to  complain. 
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But  our  attention  is  further  invited  to  section  2,  article  6, 
of  that  instrument :  '^  The  supreme  court,  except  as  othe^ 
wise  provided  in  this  constitution,  shall  have  appellate 
jurisdiction  only,  which  shall  be  co-extensive  with  the  state, 
and  shall  have  a  general  superintending  control  over  all 
inferior  courts,  under  such  regulations  and  limitations  as 
may  be  prescribed  by  law."  It  is  insisted  that  this  sec- 
tion lodges  final  appellate  jurisdiction  over  all  cases  in  the 
supreme  court,  and,  therefore,  that  the  legislative  attempt 
to  confer  such  jurisdiction  upon  the  court  of  appeals  in  any 
class  of  cased  is  necessarily  a  nullity. 

We  answer  that,  in  the  first  place,  since  the  constitution 
authorizes  the  legislature  to  create  ^^  other  courts,"  sach 
power  necessarily  carries  with  it  authority  to  give  the 
courts  created  a  share  in  the  trial  of  controversies  that 
would  otherwise  be  disposed  of  by  the  tribunals  expressly 
named;  moreover,  the  very  words  of  section  1,  above 
quoted,  lodge  ^'  the  judicial  power  of  the  state "  in  the 
courts  that  may  afterwards  be  provided  by  law,  as  well  as 
in  those  enumerated  by  name.  Secondly,  we  reply,  that 
while  section  2  clothes  the  supreme  court  with  appellate 
jurisdiction,  such  jurisdiction  is  not  exclusive.  True,  the 
intent  is  clear  to  make  this  court  essentially  a  court  of  re- 
view ;  the  word  '*  only,"  coupled  with  the  other  words  em- 
ployed, plainly  indicates  a  purpose  to  render  its  primary 
and  principal  powers  appellate ;  its  superintending  control 
over  other  courts  and  its  limited  original  jurisdiction,  to- 
gether with  its  anomalous  duty  of  answering  executive  and 
legislative  questions,  while  functions  of  great  importance 
and  value,  must  be  regarded  as  secondary.  It  would  be 
idle,  however,  to  argue  that  the  supreme  court  absorbs  all 
appellate  jurisdiction ;  and  it  would  be  scarcely  less  idle  to 
say  that  section  2  gives  it  a  monopoly  far  purposes  of  re- 
view. We  are  not  at  liberty  to  transpose  the  adverb  and 
make  the  constitution  read :  ^^  The  supreme  court  only  shall 
have  appellate  jurisdiction ; "  while  the  language  as  it  is 
written,  ^'  shall  have  appellate  jurisdiction  only,"  falls  far 
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short  of  declaring  that  it  shall  have  sach  jurisdiction  in  all 
cases.  This  expression  operates  both  as  a  grant  and  a  lim- 
itation; it  confers  appellate  authority,  and  at  the  same  time 
forbids  the  exercise  of  original  jurisdiction,  save  in  the  ex- 
cepted cases ;  it  specifies  the  kindy  not  the  quantum^  of  juris- 
diction, and  is  not  inconsistent  with  the  lodgment  of  power 
in  some  other  court  to  review  finally  enumerated  classes  of 
cases.  Care  was  taken  to  provide  that  the  appellate  au- 
thority of  the  court  shall  be  co-extensive  with  the  terri- 
torial boundaries  of  the  state,  and  had  it  been  the  intention 
to  extend  and  forever  continue  its  final  appellate  power 
over  aU  litigation^  such  intention  would  have  been  expressed. 
The  constitution  declares  that  district  courts  "  shall  have 
original  jurisdiction  of  all  causes  both  at  law  and  in  equity ; " 
but  while  every  suitor  is  thus  authorized  to  bring  his  suit 
in  tliat  court,  no  one  ever  supposed  that  this  declaration 
operates  to  prevent  vesting  original  jurisdiction  of  civil 
causes  also  in  trial  courts  which  the  legislature  may  see  fit 
to  create. 

If  the  claim  of  counsel  for  respondents  be  correct  (a  mat- 
ter we  do  not  determine),  that  the  last  clause  of  section  2, 
viz.,  "  under  such  regulations  and  limitations  as  may  be  pre- 
scribed by  law,"  applies  to  the  appellate  jurisdiction  of  the 
court,  this  feature  of  the  provision  reinforces  the  above  con- 
clusion. For  while  the  expression  relates  principally  to 
procedure,  the  word  "  limitations  "  is  comprehensive  enough 
to  include  a  legislative  declaration  as  to  the  character  or 
amount  of  a  judgment  that  can  be  thus  reviewed. 

It  is  hardly  necessary  to  add  that  the  ^^  superintending 
control "  given  by  the  constitutional  provision  now  under 
consideration  refers  primarily  to  courts,  not  to  parties  or 
cases ;  its  purpose  is  to  keep  the  courts  themselves  ^^  within 
bounds,"  and  to  insure  the  harmonious  working  of  our 
judicial  system ;  it  was  not  designed  to  secure  the  review 
of  judgments  in  connection  with  ordinary  appellate  juris- 
diction ;  and  in  so  far  as  the  rights  of  suitors  in  particular 
causra  may  be  affected,  the  effect  is  incidental  purely.    To 
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say  that  the  ^'  superintending  control "  was  intended  to  in- 
clude ordinary  appellate  power  is  to  render  the  preceding 
clauses  superfluous  in  so  far  as  they  constitute  a  grant  of  sach 
power. 

The  foregoing  views  are  not  inconsistent  with  the  prin- 
ciple also  relied  on  by  relator,  that  when  a  constitation 
confers  jurisdiction  oyer  a  particular  sutject^niatUr  upon 
one  court  and  not  upon  another,  the  jurisdiction  thus  con- 
ferred is  exclusive.    That  principle  is  simply  inapplicable. 
The  provision  before  us  grants  general  appellate  supervis- 
ion; it  specifies  no  "particular  subject-matter." 
^    Section  28,  article  6,  of  the  constitution  declares  that 
"  all  laws  relating  to  courts  shall  be  general  and  of  uniform 
operation  throughout  the  state;  and  the  organization,  jurisr 
diction,  powers,  proceedings  and  practice  of  all  the  courts 
of  the  same  class  or  grade,  so  far  as  regulated  by  law,  and 
the  force  and  effect  of  the  proceedings,  judgments  and  d^ 
crees  of  such  courts  severally,  shall  be  uniform."  Theconrt 
of  appeals  created  by  this  statute  cannot  be  regarded  as 
belonging  to  the  same  class  or  grade  with  any  of  the  trial 
courts ;  while,  as  we  have  seen,  it  is  inferior  to  the  supreme 
court.    There  being  no  other  court  of  a  like  class  or  grade, 
and  its  powers  being  exercised  uniformly  throughout  the 
state,  there  is  no  disobedience  of  the  constitutional  com- 
mand relating  to  judicial  uniformity.    It  may  be  that^  as 
counsel  suppose,  the  views  entertained  by  the  court  of  ap 
peals  in  cases  within  its  final  supervision  will  sometimes 
differ  from  those  promulgated,  under  like  circumstances, 
by  the  supreme  court.    But  it  is  believed  that  in  such  in- 
stances the  court  of  appeals  will  voluntarily  yield  its  judg- 
ment to  that  of  the  higher  tribunal.     Something  must 
always  be  trusted  to  the  disposition  of  judges  to  act  for 
the  general  harmony  and  good,  as  well  as  to  their  honesty 
and  legal  discrimination.     Should  direct  contrariety  of 
opinion  arise  in  the  same  oasej  however,  as  counsel  seem  to 
fear,  an  appropriate  remedy  will  undoubtedly  be  found  to 
enforce  the  law  as  declared  by  the  supreme  court,  and  thus 
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vindicate  both  the  interest  of  the  snitor  and  the  supremacy  / 
of  this  tribunal.  But  these  thoughts  are  not  pertinent  to 
the  specific  question  in  hand;  for  however  much  uniformity 
of  judicial  decision  may  be  desired,  section  28  was  not  ex- 
pected to  insure  such  uniformity.  This  provision  deals  i 
with  legislation.  It  is  the  laws  pertaining  to  the  organiza- 
tion, jurisdiction,  etc.,  of  courts,  also  the  legal  farce  and 
eff^ect  of  the  judgments,  not  the  judgments  themselves^  that 
are  to  be  uniform.  ^ 

We  have  now  briefly  considered  all  of  the  constitutional 
provisions  upon  which  reliance  is  placed  by  relator  and  his 
Ic^amed  co-counseL  "We  discover  in  the  legislative  act  chal- 
lenged no  such  inconsistency  therewith  as  would  justify  us 
in  holding  it  unconstitutional.  Some  of  its  features  .will 
doubtless  prove  objectionable  in  actual  practice.  But  it  is  | 
largely  an  experiment;  experience  may  demonstrate  its  / 
entire  inutility ;  that  it  will  suggest  improvements  is  a  mat- 
ter of  course. 

Aside  from  the  rule  of  construction  that  forbids  courts 
from  holding  statutes  void  so  long  as  a  reasonable  doubt  of 
their  validity  remains,  this  or  a  similar  measure  is  supported 
by  direct  constitytional  sanction  as  well  as  by  potent  con- 
siderations of  public  and  private  justice.  Section  6  of  the  '^1 
Bill  of  Eights,  already  mentioned,  not  only  guaranties  to  ^ 
the  citizen  a  remedy  for  every  legal  injury  suffered,  but  also 
provides  that  such  remedy  shall  be  enjoyed  without  delay. 
It  is  an  open  secret  that  the  reviewing  branch  of  our  judi- 
cial machinery  has  for  years  been  unable  to  give  this  pro- 
vision full  force  and  effect.  Upon  the  organization  of  this 
tribunal,  it  received  a*  bequest  of  more  than  one  hundred 
causes  from  the  territorial  court  of  last  resort.  The  state's 
diversity  of  industries  and  its  marvelous  growth  in  popula- 
tion and  wealth  have  caused  a  vast  and  unanticipated  in- 
crease in  the  volume  of  judicial  business;  as  one  of  the  nat- 
ural results,  nearly  three  thousand  cases  have  reached  this 
court  for  review.  And  when  the  novel  and  perplexing 
character  of  a  large  part  of  this  litigation  is  considered,  it 
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is  certainly  not  a  matter  of  surprise  that  the  court,  despite 
diligent  and  earnest  endeavor,  has  failed  to  keep  pace  with 
the  rapid  accumulations  upon  its  docket.  The  annoyanoe 
and  delay  incident  to  this  condition  of  affairs  have  amounted 
in  many  instances  to  a  denial  of  justice.  The  gravity  of  the 
situation  appealed  strongly  for  some  sort  of  legislative  re- 
lief, if  such  relief  were  possible.  And  while  incongruities 
in  judicial  organization  and  action  are  to  be  deplored,  we 
find  no  excuse  for  relaxing  any  rule  of  construction  in  order 
I  to  declare  the  statute  before  us  void. 

There  is  no  evidence  whatever  in  the  act  itself,  or  in  the 
circumstances  attending  its  adoption,  of  a  legislative  intent 
to  detract  from  the  dignity  or  standing  of  the  supreme 
court.  We  cannot  favor  the  supposition  that  the  legislature 
may  in  the  future  directly  or  indirectly  undertake  to  de- 
prive this  tribunal  of  its  jurisdiction,  appellate  or  original 
When  that  body  attempts,  if  it  ever  should,  to  interfere 
with  the  existence  or  supremacy  of  the  court,  or  to  change 
the  nature  of  its  jurisdiction  and  duties,  or  to  render  it 
an  "  idle  and  empty  pageant,"  the  court  will  undoubtedly 
decline  to  recognize  such  usurpation  of  authority  and  illegal 
action ;  but  until  that  time  arives,  the  discourtesy  toward 
another  branch  of  the  government  will  not  be  committed, 
of  indulging  the  presumption  that  a  wilful  effort  may  be 
made  to  thus  impair  the  judicial  system  and  lessen  its  use- 
fulness. The  supreme  court  might,  by  disregardinij  rules 
of  construction,  declare  all  acts  of  a  particular  general  as- 
sembly void,  and  thus  nullify  its  entire  work;  but  it  is 
highly  unreasonable  to  surmise  that  this  tribunal  will  ever 
be  guilty  of  such  revolutionary  conduct.  To  suppose  that 
either  department  of  government  will  make  the  most  vicious 
and  illegal  use  possible  of  the  powers  conferred  is  to  sup- 
pose a  proceeding  subversive  of  the  government  itself. 

The  numerous  authorities  cited  by  counsel  have  been  care- 
fully examined,  but  to  attempt  a  critical  analysis  thereof 
would  unnecessarily  prolong  this  opinion.  It  is  not  pre- 
tended that  our  views  are  in  strict  harmony  with  all  of  the 
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able  decisions  referred  to ;  they  are,  however,  in  the  main 
not  unsupported  by  authority,  and  we  submit  them  in  con- 
fidence, believing  that,  besides  promoting  the  public  good, 
they  will  be  found  well  sustained  by  firmly  established  legal 
principles. 
The  demurrer  to  respondents'  return  or  answer  will  be 

overruled. 

Demv/rrer  overrvled. 


DouaHBBTY  V.  Setmoub.  I  *;.  Sa 


1  Bawdy-houbb  —  Keefino  TlNLAwruLb —  The  keepiDg  of  a  bawdy- 
house  18  against  public  policy  and  unlawful  both  at  common  law  and 
under  the  statuta 

2.  Lbasino  Pbemisbs  for  Illboal  Usbb. — A  contract  leasing  premises 
for  this  purpose  will  not  be  enforced  by  the  courts. 

8.  Pboof  of  Illbgal  Pukpose. —  And  where  it  appears  by  extrinsic 
evidence  that  the  lease  was  executed  with  the  understanding  that 
the  premises  would  be  so  used,  the  contract  is  equaUy  tainted,  and 
Hie  same  result  follows  though  there  is  nothing  in  the  written  lan- 
guage employed  to  indicate  the  unlawful  purpo0& 

Error  to  Superior  Court  of  Denver. 

Action  to  recover  rent  alleged  to  be  due  upon  a  written 
lease.  Defense  that  the  demised  premises  were  leased  to 
be  used  as  a  bawdy-house,  and  that  they  were  so  used  with 
the  knowledge  and  consent  of  the  landlord.  Judgment  for 
defendant. 

Mr.  WiLLiiLM  C.  Ghost,  for  plaintiff  in  error. 

Messrs.  Cos  &  Freeman,  for  defendant  in  error. 

Pkb  Curiak.  At  common  law  the  keeping  of  a  house  of 
prostitution  is  an  indictable  offense.  Such  places  are  re- 
garded with  so  much  disfavor,  that  not  only  the  keeper  of 
the  house,  but  also  a  landlord  knowingly  leasing  the  same 

for  the  purpose  of  bawdry,  is  held  to  be  guilty  of  a  Qriminal 
Vol.  16  — 19 
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offense  when  the  house  is  actually  put  to  such  immoral  use. 
2  Wharton's  Crim.  Law  (2d  ed.),  sea  1459 ;  1  Bishop,  Crira. 
Law  (7th  ed.),  sec.  500;  Commonwealth  v.  Ilarringtmy  3 
Pick.  26. 

These  salutary  rules  have  received  the  almost  universal 
sanction  of  the  courts  wherever  the  common  law  has  been 
administered.  Colorado,  at  an  early  date,  following  the 
lead  of  many  of  the  older  states,  adopted  the  common  law 
of  England,  so  far  as  the  same  might  be  found  applicable 
and  of  a  general  nature.    Gen.  Stat.  1883,  sec.  197. 

The  keeping  of  a  bawdy-house  tends  directly  to  debancli 
the  public  morals.  It  is  against  public  policy  and  unlawful 
both  at  common  law  and  under  our  statute.  Gen.  Stat, 
sec.  839. 

It  is  said,  however,  that  as  the  written  lease  upon  which 
this  action  is  founded  is  silent  as  to  the  purposes  for  which 
the  house  was  to  be  used,  it  is  a  valid  contract  and  can  be 
enforced,  notwithstanding  the  use  to  which  it  was  known 
that  the  house  would  be  put.  It  is  true  the  contract  is 
prima  fcLcie  good,  but  extrinsic  evidence  shows  it  to  have 
been  tainted  with  moral  turpitude,  which  overthrows  its 
prima  facie  appearance  and  exposes  its  baseness  and  ille- 
gality. 

As  to  whether  or  not  the  house  was  let  to  be  used  as  a 
bawdy-house,  it  is  true  the  evidence  is  conflicting.  It  was, 
however,  the  peculiar  province  of  the  trial  judge  to  deter- 
mine upon  which  side  lay  the  greater  weight.  This  court 
is  not  at  liberty,  under  the  circumstances,  to  substitute  iU 
judgment  upon  the  mere  weight  of  evidence  for  that  of  the 
trial  court,  with  the  superior  advantages  possessed  by  the 
latter  by  reason  of  the  living  witnesses  appearing  before  it. 
Accepting  the  finding  as  correct,  and  we  have  a  case  in 
which  both  parties  to  the  lease  are  shown  to  have  entered 
into  the  same  with  the  understanding  that  the  leased  prem- 
ises were  to  be  used  for  the  purposes  of  prostitution.  Sach 
contracts,  being  contra  honoa  mares^  cannot  be  enforced. 
Ralston  v.  Boady^  20  Ga.  449 ;  Bishop  on  Contracts,  sec. 
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506 ;  2  Chitty  on  Contracts,  p.  981 ;  Story  on  Conf.  of  Laws, 
sec.  253 ;  Dyett  i?.  PendleUm^  8  Co  wen,  737 ;  Lightfoot  v. 
Tenant,  3  Bos.  &  Pull.  356 ;  Tho^naa  v.  The  City  of  Bichr 
mandy  12  Wall.  349 ;  Forsythe  v.  The  State,  6  Ohio,  a 

The  judgment  of  the  district  court  is  right  and  must  be 
aflbmed. 

Affirmed, 


Denver  &  Rio  Gkande  R  R  Co.  v.  Stark. 


16  »i\ 

17  Ottj 

la  280 

16    S9ll 
20    526 


EmNEirr  Dokain— Failttrb  of  Verdict  to  State  Bsrbfit&— Ina 
trial  to  a  jury  to  condemn  the  right  of  way  through  a  tract  of  land 
under  the  eminent  domain  statute  (Civil  Code,  sec.  264X  where  the 
court,  alUiough  requested,  refuses  to  instruct  the  jury  that  their 
verdict  should  be  in  language  and  form  as  provided  in  the  act^  and 
the  verdict  fails  to  state  the  amount  and  value  of  the  benefit^  if  any, 
to  the  land  not  taken,  as  required  by  the  act»  and  the  court  refuses 
to  set  aside  Hie  verdict  and  grant  a  new  trials  the  judgment  will  be 
reversed. 

Appeal  from  District  Court  of  Montrose  County. 

Messjs.  WoLcoTT  &  Yaile  and  Messrs.  Bell  &  GouDy, 
for  appellant. 

Messrs.  SiHMONs  &  Wilson,  for  appellee. 

Richmond,  C.  This  was  a  proceeding  instituted  by  ap- 
pellant herein  for  the  pnrpose  of  condemning  a  right  of 
way  through  a  tract  of  land  owned  by  the  appellee,  H.  M. 
Stark,  and  situate  in  the  county  of  Montrose,  Colorado. 

To  the  petition  answer  was  filed,  and  thereafter  a  jury 
selected  for  the  purpose  of  determining  the  compensation 
to  be  awarded.  To  the  manner  of  selecting  the  jury  ap- 
pellant objected,  and  also  to  the  instruction  of  the  court. 
The  trial  resulted  in  a  judgment  for  appellee  for  the  sum  of 
$1,368.  Motion  to  set  aside  the  verdict  and  for  a  new  trial 
duly  made  and  overruled. 
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Many  errors  are  assigned,  but  we  think  the  only  one  to 
be  considered  is  the  error  of  the  court  in  its  instmctioDs 
to  the  jury,  and  its  refusal  to  set  aside  the  verdict  and  grant 
a  new  trial. 

The  eminent  domain  act  (Code  Civil  Proc.,  §  254)  pro- 
vides that  the  report  of  the  commissioners  or  the  verdict 
of  the  jury  in  every  case  shall  state :  Firsts  an  accurate 
description  of  the  land  taken ;  seoondj  the  value  of  the  land 
or  property  actually  taken ;  thirdj  the  damages,  if  any,  to 
the  residue  of  such  land  or  property;  and  fourth^  the 
amount  and  value  of  the  benefit. 

The  judge,  although  requested  to  instruct  the  jury  that 
their  verdict  should  be  in  the  language  and  form  as  pro- 
vided by  statute,  declined  to  do  so,  and  the  verdict  of  the 
jury  fails  to  state  the  amount  and  value  of  the  benefit,  if 
any,  as  provided  by  this  act. 

The  record  discloses  that  the  jury  in  person  inspected 
and  reviewed  the  premises,  besides  hearing  much  testimony, 
and  the  statute  contemplates  that  they  should  pass  upon 
the  question  of  whether  or  not  the  land  of  the  defendant 
would  be  in  any  manner  benefited  by  the  construction  of 
the  road  as  contemplated  by  the  petition.  It  is  very  evi- 
dent from  the  record  that  the  jury  did  not  pass  upon  this 
question. 

This  court  in  the  case  of  Railroad  Co,  v.  JSuddj  5  Colo. 
270,  has  settled  the  question  here  under  consideration.  In 
that  case  it  is  decided  that  the  matter  of  benefits  must  be 
considered,  and  that  the  statute  must  be  strictly  pursued. 
Accepting  that  decision  as  conclusive  of  the  question  here, 
we  are  compelled  to  recommend  that  the  jndgmctnt  of  the 
court  below  be  reversed,  and  the  case  remanded  for  f a^ 
ther  proceedings. 

BissELL  and  Reed,  CC,  concur. 

Feb  Cubiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  of  the  court  below  is  reversed. 
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Solomon  t.  Smith. 

1  Frattdxtlez^t  Conveyance  op  Gk)ODB  and  Chattels — Pleadino 
AND  Evn>BNCE.— In  an  action  against  an  ofiScer  for  goods  seized 
tinder  an  attachment  against  a  third  person,  where  the  answer  al- 
leges that  the  goods  were  the  property  of  sach  third  person,  and  had 
been  fraudulently  transferred  to  plaintiff  in  order  to  hinder  and  cheat 
his  creditors,  and  that  the  transfer  was  fraudulent  and  simulated^ 
such  answer,  being  replied  to,  is  sufficient  to  put  the  fraud  in  issue, 
and  evidence  tending  to  prove  it  is  admissible. 

2L  INBTRUGTION& —  In  an  action  tried  to  a  jury  involving  the  question  of 
a  fraudulent  transfer  of  property,  wherein  the  jury  is  clearly  and 
sufficiently  advised  of  the  law  applicable  to  the  case  by  the  instruo- 
tions  of  the  court,  an  objection  that  the  instructions  are  erroneous 
because  leaving  the  question  of  fraud  to  the  jury  is  without  merit 

Ajppealfrom  District  Court  of  Arapahoe  ComUy. 

Mr.  Y.  D.  Mabkham  and  Messrs.  Pebby  &  Cabpsnteb, 
for  appellant. 

Mr.  W.  S.  DsoBEB  and  Mr.  T.  D.  W.  Toistlbt,  for  appellee. 

SiOHMOND,  0.  This  action  was  brought  in  the  district 
Gonrt  of  Arapahoe  county,  May  8, 1884,  by  appellant,  Hinda 
Solomon,  to  recover  from  appellee^  Walter  A.  Smith,  cer- 
tain personal  property  or  its  value.  By  the  complaint  plaint- 
iff claims  she  was  and  is  the  owner,  and  entitled  to  the 
possession,  of  the  goods,  wares  and  merchandise  therein 
enumerated ;  and  that  on  the  2d  day  of  May,  1884,  defend- 
ant, without  authority,  took  and  carried  away,  and  unlaw- 
fully detains  the  same ;  that  the  alleged  cause  of  seizure  is 
that,  in  certain  suits  begun  in  the  circuit  court  of  the  United 
States  for  the  district  of  Colorado,  the  said  goods,  wares 
and  merchandise  were  seized  under  a  writ  of  attachment 
sued  out  and  issued,  whereby  the  defendant  seized  said 
goods  as  the  property  of  one  Samuel  Bernstein. 

The  defendant  answers,  and,  after  denying  plaintiff's 
ownership  and  possession,  admits  that  he  seized  the  prop- 
erty by  virtue  of  said  writ  of  attachment  as  the  property 
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of  Samael  Bernstein,  issued  in  certain  causes  pending  in  the 
circuit  court  of  the  United  States  for  Colorado,  wherein 
Samael  Bernstein  was  defendant  and  others  were  plaintiffs; 
alleging  that  the  said  property  so  seized  was  the  property 
of  Samuel  Bernstein,  and  that  the  said  Bernstein,  intending 
to  cheat,  hinder,  delay  and  defraud  the  plaintiffs  in  said  ac- 
tion and  other  creditors,  and  with  intent  to  conceal,  remore, 
and  put  his  effects  out  of  the  reach  of  his  said  creditors, 
did  fraudulently  convey,  transfer  and  assign  the  goods  and 
chattels  mentioned  in  the  complaint  to  the  plaintiff  herein; 
that  by  the  transfer,  sale  and  disposition  of  such  goods  and 
chattels  the  said  plaintiff  and  the  said  Bernstein  contrived 
to  cheat,  hinder  and  delay  and  defraud  the  creditors  of  the 
said  Bernstein ;  and  that  the  said  transfer  was  fraudulent, 
colorable  and  simulated,  and  was  designed  to  cover  up  the 
property  of  the  said  Bernstein. 

A  demurrer  to  the  answer  was  interposed,  questioning 
the  sufficiency  of  the  defense.  Thereafter  plaintiff  with- 
drew the  demurrer  and  filed  a  reply.  The  question  of  ju- 
risdiction, and  the  right  of  plaintiff  to  institute  this  suit 
against  the  United  States  marshal,  are  eliminated  from  the 
case.  Three  trials  were  had.  The  last  and  final  trial  le- 
Bulted  in  a  judgment  for  defendant,  to  reverse  which  judg- 
ment this  appeal  is  prosecuted. 

Numerous  errors  are  assigned,  the  principal  one  being 
that  the  defenses  to  the  causes  of  action  mentioned  in  the 
complaint  were  not  sufficient,  in  this :  that  they  failed  to 
8|)ecifically  allege  fraud  on  the  part  of  Bernstein  and  the  * 
plaintiff  against  the  creditors ;  hence  no  evidence  tending 
to  prove  fraud  was  admissible  under  the  pleadings;  and 
that  the  instructions  of  the  court  were  erroneous  because 
they  left  the  question  of  fraud  to  the  jury. 

A  careful  review  of  the  abstract  will  show  that  the  main 
question  for  our  consideration  is  whether  or  not  the  de. 
f  enses  interposed  by  the  defendant  were  sufficient.  If  that 
is  shown,  it  naturally  follows  that  the  objection  to  the 
instructions  of  the  court,  and  the  objection  to  the  introduc- 
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tion  of  testimony  tending  to  prove  fraud,  must  be  over- 
ruled. In  this  case  the  plaintiff  withdrew  his  demurrer, 
and  replied  to  the  answer.  At  least  the  answer  contains  a  . 
general  allegation  of  fraud,  and  the  appellee  went  to  trial 
upon  the  issues  thus  joined,  without  taking  any  exception 
to  the  answers  on  the  score  of  insufficiency.  But  we  are 
not  inclined  to  agree  with  counsel  that  the  answers  were 
<lefective.  The  defenses  clearly  aver  that  the  sale  from 
Bernstein  to  Solomon  was  colorable  and  simulated,  and  for 
the  purpose  of  putting  his  property  beyond  the  reach  of 
his  (Bernstein's)  creditors.  To  use  the  language  of  appel- 
lee^s  counsel,  ^'  That  sale  was  a  sham,  and  was  contrived  by 
the  parties  for  the  sole  purpose  of  swindling  creditors." 

The  question  of  fraud  was  directly  put  in  issue  by  the 
complaint,  answers  and  replication.  This  being  so,  then 
evidence  tending  to  prove  that  the  sale  was  fictitious  and 
without  value;  that  the  indebtedness  between  Bernstein 
and  Solomon  was  not  genuine ;  and  testimony  relative  to 
the  manner  of  transferring  the  goods  from  Bernstein  to 
Solomon ;  the  fact  that  they  were  transferred  in  a  lump 
without  invoice ;  that  they  were  surreptitiously  removed 
from  one  place  to  another ;  that  a  portion  of  the  goods  was 
exported  from  the  city  of  Denver,  while  another  portion 
was  dumped  into  an  express  wagon  and  conveyed  through 
an  alley  to  an  isolate  room  in  the  city,  with  the  evident 
purpose  of  concealing  them  from  the  officers  and  the  cred- 
itors of  Bernstein ;  and  the  nature  of  the  alleged  indebted- 
ness as  evidenced  by  the  notes, —  were  all  facts  and  circum- 
stances clearly  admissible  under  the  issue.  Hence,  as  above 
said,  we  must  conclude  that  the  testimony  objected  to  was 
admissible,  and  that  the  court  did  not  err  in  overruling  the 
objections. 

The  last  and  only  question  is  the  one  of  instruction.  The 
instructions  were  in  the  nature  of  a  general  charge,  and, 
following  the  rule  of  the  court  heretofore  laid  down,  we 
feel  prepared  to  say  that,  taken  as  a  whole,  they  clearly 
and  sufficiently  advised  the  jury  of  the  law  applicable  to 
the  case. 
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The  sufficiency  of  the  exception  is  vigorously  challenged ; 
but  even  conceding  this  sufficiency,  we  are  clearly  of  the 
opinion  that  the  charge  to  the  jury  was  as  favorable  to  the 
plaintiff  as  the  evidence  warranted.  The  judgment  should 
be  affirmed. 

r 
I 

BissELL  and  Bbbd,  CC,  concur. 

Feb  Cubiam.    For  the  reasons  stated  in  the  foregoing 

opinion  the  judgment  is  affirmed. 

Affirmed, 

Mb.  Justice  Elliott  did  not  participate  in  this  decision, 
having  tried  the  cause  below. 


SoLoifOK  V.  Smtth. 

Appeal  from  DiatHct  Court  of  Arapahoe  County, 

Mr.  Y.  D.  Mabkham  and  Messrs.  Pebby  &  Cabpentkb, 
for  appellant. 

Mr.  W.  S.  Deokeb  and  Mr.  T.  D.  W.  Tonlby,  for  appellee. 

BioHMOKi),  C.  The  questions  presented  in  the  above  case 
are  identical  with  those  presented  in  the  foregoing  case,  and 
were  submitted  at  the  same  time. 

For  the  reasons  stated  in  the  above  opinion  the  judgment 
of  the  court  should  be  affirmed. 

Feb  Oubiam.    The  judgment  is  affirmed. 

Affirmed. 


i&  40a  Tbavelebs'  Inbubanob  Co.  v.  Mubbay. 

1.  Pbbsuhptions  Ck)NCERmNO  UNDEcmED  Objections  to  EvmBNOK— 
In  a  trial  to  the  court  wherein  the  testimony  of  one  witness  was  re- 
ceived subject  to  an  objection  to  its  competency  **  to  be  decided  on 
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the  final  hearing,'*  and  the  testimony  of  another  witneflB  "subject  to 
the  motion  to  strike  out»*'  and  the  record  is  silent  as  to  any  further 
action  of  counsel  concerning  the  same,  by  objection,  motion,  excep- 
tion or  otherwise,  and  also  silent  as  to  any  further  ruling  of  the  court 
in  respect  thereto,  the  presumption  is  that  the  court,  of  its  own 
motion,  disregarded  all  improper  testimony,  and  based  its  finding 
and  judgment  on  competent  evidence  only. 
2l  Action  on  Accident Jnsurancb  Poucy— Competent  Evidence.— 
In  an  action  upon  an  accident  insurance  policy  for  the  death  of  the 
insured  from  hernia,  caused  by  an  accident  after  the  policy  was 
issued,  and  while  insured  was  in  the  line  of  his  duty  as  a  railroad 
fireman,  one  ground  of  defense  being  that  he  had  been  afflicted  with 
chronic  hernia  for  years  before  the  accident,  it  was  proper  to  prove 
by  the  railroad  engineer  and  other  testimony  that  the  insured  had 
been  continuously  at  work  prior  to  the  accident^  and  to  show  thereby 
his  habits,  health,  vigor  and  ability  to  perform  continued  hard  labor 
ap  to  the  time  of  the  injury. 

&  Evidence  that  Prior  Ailment  was  Cause  of  Death.— The  de- 
fense that  the  hernia  which  caused  death  existed  previous  to  the 
accident  is  not  established  by  proof  of  statements  made  by  deceased 
to 'his  physician  after  the  accident;  that  he  never  befoi-e  to  his 
knowledge  had  a  rupture,  or  any  such  trouble,  but  had  noticed  a 
little  lump  there  at  times  for  about  eight  years  back,  it  further  ap- 
pearing by  the  testimony  of  deceased^s  mother,  with  whom  he  had 
always  lived,  and  his  brother,  with  whom  he  had  during  all  those 
years  associated  and  slept,  both  of  whom  had  frequently  seen  his 
body  exposed  at  the  place  of  the  alleged  disease,  that  no  such  disease 
existed,  and  the  weight  of  the  medical  testimony  in  the  case  being 
against  the  possibility  of  such  afiliction  previous  to  the  accident 

4b  Pboximatb  Cause  of  Death.— When  a  person  who  has  been  in- 
jured by  an  accident  resulting  in  hernia  dies  after  a  dangerous  and 
unsuccessful  surgical  operation,  resulting  in  peritonitis,  performed 
mrben  death  seemed  inevitable  without  it,  the  accident  and  not  the 
surgical  operation  is  held  to  be  the  proximate  cause  of  death. 

5.  Exceptions  in  Poucy— Construction  of.— An  accident  policy 
vehich  insures  against  death  *'  from  bodily  injuries  effected  through 
external,  violent  and  accidental  means,"  but  excepting  death  from 
hernia,  or  medical  or  surgical  treatment,  does  not  relieve  the  insurer 
from  liability  where  the  proximate  cause  of  death  was  hernia  caused 
by  "external,  violent  and  accidental  means." 

Appeal  from  Lake  County  Court. 

Ok  the  17th  of  August,  1886,  appellant  issued  and  deliv- 
to  M.  J.  McDonald,  at  Leadville,  a  policy  of  insurance, 
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called  an  "accident  policy,''  on  his  life,  for  $1,500,  payable, 
in  case  of  his  death,  to  bis  mother,  Margaret  Murray  (ap- 
pellee). McDonald,  at  the  time  of  securing  such  policy,  and 
for  a  long  time  previous  thereto,  and  for  some  time  subse- 
quently, up  to  the  time  of  the  injury  resulting  in  death, 
was  employed  as  fireman  on  an  engine  of  the  Denver  & 
Kio  Grande  Railway.  On  the  28th  day  of  January,  1887, 
McDonald,  while  in  the  discharge  of  his  duties  upon  the 
engine,  received  an  injury,  supposed  to  be  from  slipping 
and  falling,  striking  his  bowels  upon  some  part  of  the  ma- 
chinery, causing  rupture  and  inguinal  hernia.  An  attempt 
to  reduce  it,  and  keep  the  protruding  portion  of  the  bowels 
in  place  by  ordinary  and  artificial  methods,  proving  unsuc- 
cessful, and  the  hernia  becoming  strangulated,  in  order  to 
save  his  life  a  surgical  operation  was  performed,  which 
failed  to  accomplish  that  result,  and  on  the  14th  of  February 
following  he  died.  The  appellant  refused  to  pay  the  sum 
insured,  and  the  mother,  beneficiary  under  the  policy, 
brought  suit. 

The  policy  of  insurance  is  copied  entire  in  the  complaint, 
the  only  portion  of  which  necessary  to  a  discussion  and 
proper  understanding  of  the  case  is  bs  follows: 

" This  insurance  does  not  cover  disappearance;  nor  in- 
juries of  which  there  are  no  visible  mark  upon  the  body; 
nor  accident  nor  death  or  disability  resulting  wholly  or 
partly,  directly  or  indirectly,  from  any  of  the  following 
causes,  or  while  so  engaged  or  so  afflicted :  *  *  *  Medical 
or  surgical  treatment ;  ♦  *  *  disease  or  bodily  infirm- 
ity ;  hernia,  fits,  vertigo,  sleep-walking." 

The  written  application  of  the  deceased  for  insurance 
was  put  in  evidence  by  appellant,  in  which  occurs  the  foL 
lowing  paragraph,  which  is  all  that  is  considered  necessary 
to  be  copied : 

"  I  have  never  had,  nor  am  I  subject  to,  fits,  disorders  of 
the  brain,  or  any  bodily  or  mental  infirmity,  except  as 
herein  stated." 

The  special  defenses  pleaded  in  the  answer^  and  relied 


1891.]  Tbayelebs'  Ins.  Co«  y.  Mubbat.  299 

upon  bj  the  appellant,  after  general  traverses  of  the  alle- 
gations in  the  complaint,  were  in  substance  —  Firsts  that 
by  the  terms  of  the  contract  of  insurance  it  was  agreed  that 
the  policy  of  insurance  should  not  cover  death  resulting 
wholly  or  partly,  directly  or  indirectly,  from  hernia,  and 
that  the  death  was  the  direct  result  of  hernia ;  second^  that 
it  was  agreed  that  the  policy  o{  insurance  should  not  cover 
death  resulting  wholly  or  partly,  directly  or  indirectly,  from 
medical  or  surgical  treatment,  and  that  the  cause  of  death  was 
medical  and  surgical  treatment,  and  no  other  cause ;  third 
(in  the  amended  answer),  that  the  application  of  deceased 
contained  a  warranty  that  he  never  had  been,  prior  to  such 
application,  subject  to  any  bodily  infirmity,  that  the  war- 
ranty was  not  true,  and  that  deceased  had  hernia  for  a  long 
time  prior  to  making  such  application,  and  was  at  the  time 
of  the  application  subject  to  hernia, —  to  which  replications 
were  filed  putting  in  issue  the  allegations  of  the  answer. 
A  jury  having  been  waived,  the  cause  was  tried  to  the 
court,  resulting  in  a  judgment  for  appellee  for  $1,500  and 
costs. 

Messrs.  Mabkham  &  Dillon,  Mr.  E.  A.  Clabk  and  Mr. 
Habby  Cabb,  for  appellant. 

Mr.  J.  L.  MuBPHT  and  Messrs.  Bbowne  &  Putnam,  for 
appellee. 

Rbed,  C.  Nearly  all  the  errors  assigned  are  based  upon 
the  admission  and  rejection  of  evidence ;  the  first  six  being 
directed  to  the  supposed  error  of  the  court  in  allowing 
Dr.  Heron,  the  attending  physician,  and  Patrick  Harvey, 
the  locomotive  engineer  under  whom  the  deceased  was  em- 
ployed, to  testify  to  the  statements  made  by  the  deceased 
immediately  after  the  injury  was  received,  in  regard  to  the 
manner  and  character  of  the  accident  by  which  the  injury 
was  received.  It  appears  from  the  evidence  that  no  one 
saw  the  accident,  or  knew  of  its  occurrence  or  the  injury, 
until  nearly  half  an  hour  after  its  occurrence ;  and  that  de- 
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ceased  was  not  conscioas  of  having  received  serioas  injury, 
and  continued  to  perform  his  duties  for  about  that  length 
of  time,  when  the  engineer  observed  the  changed  appear- 
ance and  apparent  suffering  of  his  fireman,  and  made  in- 
quiries in  regard  to  its  cause.  The  statements  made  to  the 
engineer  and  testified  to  by  him,  and  those  made  to  the  phy- 
sician and  testified  to  by  him,  being  all  the  evidence  in  re- 
gard to  the  character  of  the  accident,  and  the  manner  in 
which  it  occurred,  it  is  insisted  were  hearsay,  and  incompe- 
tent, and  erroneously  admitted.  It  appears  from  the  record 
that  objections  were  made  to  the  admission  of  such  testi- 
mony by  appellant's  counsel,  on  the  grounds  above  stated, 
and  the  court  admitted  the  physician's  testimony  '^  subject 
to  the  objection  to  be  decided  upon  the  final  hearing,"  and 
afterwards  admitted  the  engineer's  testimony  ^^  subject  to 
the  motion  to  strike  out."  The  record  does  not  show  that 
any  further  objection  or  motion  was  made,  or  that  the  rul- 
ing of  the  court  was  afterwards  or  otherwise  expressed,  and 
no  exception  appears  to  have  been  taken  at  any  time.  The 
exception  at  the  close  of  the  trial  was  in  these  words :  ^*  To 
which  ruling  of  the  court  in  finding  the  issues  in  favor  of 
said  plaintiff,  and  against  said  defendant,  and  in  rendering 
judgment  upon  said  finding  in  favor  of  the  plaintiff  and 
against  the  defendant,  the  said  defendant,  by  his  counsel, 
then  and  there  excepted."  This  cannot,  in  any  sense,  be 
construed  as  an  exception  to  the  admission  of  the  testimony 
of  the  physician,  the  engineer  or  any  other  witness.  Hence, 
under  the  well-established  rule  of  this  court,  we  are  relieved 
from  the  necessity  of  passing  upon  the  admissibility  of  the 
testimony.  The  cause  having  been  voluntarily  submitted 
by  both  parties  to  a  trial  by  the  court  without  a  jury,  the 
testimony  having  been  received  by  the  court  subject  to  a 
decision  as  to  the  competency  thereof  upon  final  hearing 
and  upon  a  motion  to  strike  out,  and  no  further  challenge 
to  the  testimony  having  been  interposed,  and  no  exception 
whatever  having  been  reserved,  we  cannot  properly  sustain 
the  assignments  of  error  based  upon  the  admission  of  said 
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testimony.  We  may  reasonably  presume  that  counsel  sup- 
posed at  the  trial,  as  we  do  now,  that  the  court  of  its  own 
motion  disregarded  all  improper  testimony,  and  based  its 
finding  and  judgment  upon  competent  evidence  only.  Bolr 
litis  V.  Bowrd^  15  Colo.  103. 

The  questions  to  be  determined  upon  the  trial  were  — 
First.  Did  the  deceased,  while  following  his  avocation  and 
performing  his  duties,  receive  an  injury  which  caused  his 
death?  Second.  Was  such  injury  one  against  which  he 
was  insured  by  the  appellant?  Third.  Was  the  policy  of 
insurance  void  by  having  been  obtained  through  fraudulent 
misrepresentations  of  the  insured? 

The  proof  of  an  injury  having  been  received  by  the  de- 
ceased was  not  dependent  upon  his  declarations  to  the  en- 
gineer or  to  his  physician.  If  it  had  been,  the  admission  of 
the  testimony  would  probably  have  been  more  strenuously 
resisted  at  the  trial.  That  there  had  been  serious  injury 
was  obvious ;  its  physical  effects  were  patent  and  apparent. 
A  brother  of  the  deceased  testified  to  seeing  a  bruise  and 
discoloration  upon  the  bowels  of  the  deceased  shortly  after 
the  alleged  accident.  The  fact  of  the  injury  was  at  once 
established  by  the  examination  of  the  physician,  and  his 
testimony  in  regard  to  it,  and  supported  by  that  of  all  the 
physicians  who  made  an  examination.  The  fact  of  the  in- 
jury having  been  received  by  the  deceased  while  attending 
to  his  duties  was  established  by  the  evidence  of  Harvey, 
the  engineer.  These  being  the  facts  necessary  to  be  proved, 
and  they  not  having  been  dependent  upon  the  statements 
of  the  deceased,  the  peculiar  attendant  circumstances  of 
the  accident  that  caused  the  injury  were  incidental  and 
secondary. 

The  seventh  assignment  of  error  is  to  the  effect  that  the 
court  allowed  the  witness  Harvey  to  testify  that  the  de- 
ceased had  been  continually  at  work  for  a.long  time  pre- 
vious to  the  injury,  etc.  We  do  not  think  this  was  error. 
The  defense  relied  upon  and  sought  to  be  established  was 
that  the  deceased  had  for  years  been  afflicted  with  chronic 
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hernia,  and  any  and  all  proper  testimony  to  show 
habits,  health,  vigor  and  ability  to  perform  continued  bard 
labor  up  to  the  time  of  the  injury,  was  competent  as  refating 
that  supposition.  McCarthy  t^.  Insuf*ance  Co.j  8  Biss.  369. 
The  other  objections  urged  in  regard  to  the  admission  of 
testimony  appear  to  be  far  more  technical  than  substantial 
The  special  defense  that  the  policy  of  insurance  was  fraudu- 
lently obtained  by  misrepresentations  of  his  physical  con- 
dition in  the  application  for  insurance,  and  that  the  deceased 
had  been  suffering  from  or  subject  to  a  hernia  for  several 
years  previous  is  not  sustained  by  the  evidence.  It  is  based 
entirely  upon  the  statements  of  the  deceased  to  the  phy* 
sician  after  he  received  the  injury.  Dr.  Heron's  testimony 
was :  "  The  first  day  he  was  injured  he  told  me  he  never 
knew  he  had  a  rupture.  *  *  *  He  told  me  he  never 
knew  he  was  ruptured  or  had  any  trouble  or  had  any  her- 
nia or  a  rupture  there  at  all.  He  said  he  noticed  a  little 
lump  there  and  I  quizzed  him. ,  I  asked  him  how  far  back  he 
remembered  it,  and  he  said  there  was  a  lump  there  at  times; 
he  did  not  know,  but  about  eight  years  back."  This  was 
substantially  all  upon  which  to  base  the  defense,  and,  taken 
as  a  whole,  is  no  admission  whatever  of  the  existence  of 
hernia.  He  says  he  never  knew  he  was  ruptured  or  had 
any  trouble.  This  is  almost  conclusive  evidence  that  no 
such  trouble  had  existed,  and  that  he  had  no  definite  idea 
of  what  a  hernia  was.  It  seems  physically  impossible  that 
it  could  have  existed  that  length  of  time,  and  he  have  no 
trouble  or  knowledge  of  it.  A  large  number  of  physicians 
were  examined  as  experts,  and  the  weight  of  the  evidence 
was  clearly  against  the  possibility  of  his  having  been 
afflicted  with  -hernia  previous  to  the  injury.  The  mother, 
with  whom  he  had  always  resided,  and  with  whom  he 
resided  at  the  time  of  his  death,  testified  to  having  seen 
frequently  his  person  exposed  at  the  point  of  the  sup- 
posed hernia,  and  that  none  existed,  and  if,  as  supposed, 
a  hernia  was  developed  at  an  early  age,  she  mast  have 
during  all  these  years  learned  of  its  existence.    The  brother, 
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who  had  during  all  the  years  associated  and  slept  with 
him,  who  had  frequently  seen  his  person  exposed,  said: 
"  If  there  had  been  anything  there,  I  would  have  seen  it." 
That  he  saw  nothing,  and  his  brother  never  complained. 
Several  witnesses  who  knew  him  intimatelv,  and  had  for  a 
long  period,  testified  to  his  continued  good  health,  bodily 
vigor,  and  a  condition  absolutely  incompatible  with  the  sup- 
posed disability.  In  order  to  make  the  supposed  defense 
available,  the  previous  existence  of  the  hernia  must  have 
been  established  affirmatively  by  competent  testimony,  like 
any  other  material  fact.  It  could  not  be  established  by  sup- 
position or  presumption.  "  Neither  party  is  bound  to  prove 
negatives.  Upon  each  rests  the  burden  of  proving  the  af- 
firmative matter  which  he  alleges,  and  upon  which  issue  is 
taken."  McCarthy  v.  Insurance  Co.^  supra.  The  statements 
to  his  physician  in  regard  to  the  "lump"  could  under  no 
circumstances  be  regarded  as  an  admission  for  the  purposes 
of  this  suit.  The  subject  of  the  policy  of  insurance  was 
not  under  consideration,  probably  not  thought  of,  by  either 
party  to  the  conversation.  There  is  no  testimony  that  dur- 
ing treatment,  including  the  incision  at  the  surgical  opera- 
tion, any  evidence  was  found  of  the  existence  of  a  case  of 
chronic  hernia.  If,  as  supposed  by  counsel  of  appellant, 
the  admission  by  the  court  of  the  statements  of  the  deceased 
in  regard  to  the  manner  in  which  the  injury  was  received 
was  error,  the  statements  of  deceased  to  his  physician  in 
regard  to  the  former  existence  of  a  lump,  being  of  the 
same  character,  was  a  very  weak  basis  upon  which  to  build 
a1[Iefense  to  defeat  the  action.  It  is  apparent  that  the  trial 
court  found  as  a  fact  that  deceased  had  not  been  afflicted 
with  hernia  previous  to  the  injury,  and  that  the  injury  re- 
ceived was  the  proximate  and  sole  cause  of  death.  By 
"proximate  cause"  is  meant  that  cause  which  directly 
precedes  and  produces  the  effect,  as  distinguished  from  a 
remote  cause.  "  Whether  a  cause  is  proximate  or  remote 
does  not  depend  alone  upon  the  closeness  in  the  way  of 
time  in  which  certain  things  occur."     OunningJuim  v,  Iaj- 
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neMj  22  Wis.  245.  ^^An  efficient,  adequate  canse,  being 
found,  must  be  deemed  the  true  cause,  unless  some  other 
cause  not  incidental  to  it,  but  independent  of  it,  is  shown 
to  have  intervened  between  it  and  the  result."  Kellogg  v. 
liailroad  Co.j  26  Wis.  223 ;  McCarthy  v.  Insurance  Co.,  supra; 
Insurance  Co.  v.  Crandal^  120  U.  S.  627;  MaUory  v.  Ins^ 
ance  Co.y  47  N.  Y.  52.  After  a  careful  examination  of  the 
evidence,  we  think  it  was  ample  to  sustain  the  finding. 

There  is  no  evidence  whatever  to  establish  the  defense 
that  the  insured  "  died  of  medical  and  surgical  treatment, 
and  no  other  cause."  All  the  physicians  who  saw  the  case 
seem  to  have  conceded  that  death  was  inevitable  withoat  a 
surgical  operation.  No  charge  of  unskilfulness  in  perfonn- 
ing  the  operation  is  made  or  suggested.  That  life  was 
prolonged  for  quite  a  period  by  the  operation  is  shown  by 
the  evidence.  That  the  insured  died  from  peritonitis  re- 
sulting from  the  surgical  operation  is  unimportant,  when 
the  fact  is  established  that  death  was  inevitable  without 
the  operation,  and  that,  after  a  consultation  of  skilled  phy- 
sicians, the  operation  was  resolved  upon  —  necessarily  dan- 
gerous —  as  the  only  possible  means  of  preserving  life. 

It  is  ably  urged  in  argument  that  deceased  died  of  hernia, 
a  cause  of  death  excepted  by  the  policy.  Although  appel- 
lant in  its  third  special  defense,  which  is  verified,  averred 
'^that  the  cause  of  said  death  was  medical  and  surgical 
treatment,  and  no  other  cause,"  which  seems  to  be  greatly 
at  variance  with  the  theory  of  the  argument,  counsel,  per- 
haps, was  not  precluded  by  it.  We  cannot  adopt  the  con- 
struction of  the  exception  in  the  contract  of  insurance  so 
ably  urged.  The  hernia  must  be  regarded  as  the  result  of 
the  accident  that  caused  the  death;  the  cause  of  death;  the 
force  of  the  blow  received ;  the  consequent  injury  arising 
from  the  concussion,  and  the  hernia  as  resulting.  Deceased 
was  insured  against  the  accident  by  the  terms  of  the  body 
of  the  policy.  Had  he  died  of  ordinary  hernia,  not  pro- 
duced by  a  serious  and  violent  injury,  appellant  would 
probably  have  been  released  from  payment ;  but  when  the 
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hernia  is  the  accidental  result  of  the  force  of  the  blow,  it 
cannot  be  regarded  as  excepted.  In  this  view,  both  the 
contract  of  insurance  and  the  exception  can  be  allowed  to 
stand  without  doing  violence  to  either  —  a  rule  always 
adopted  when  practicable.  If  not  so  construed,  the  excep- 
tion must  yield  in  this  instance.  It  is  "  the  fundamental 
rule  of  interpretation  that  policies  of  insurance  are  to  be 
construed  most  strongly  against  the  insurers  who  frame 
them."  Insurance  Co.  v.  Crandal^  supra;  Burkhard  v. 
Insurance  Co.,  102  Pa.  St.  262. 

It  is  now  well  recognized  as  a  general  rule,  that,  where 
an  exception  to  a  policy  of  insurance  is  capable  of  two 
meanings,  the  one  is  to  be  adopted  which  is  most  favor- 
able to  the  insured.  Insurance  Co.  v.  Ilomer,  14  Colo.  391 ; 
May,  Ins.,  §§  172-179;  Wood,  Ins.,  §§  141-140;  Allen  v.  In- 
surance Co.,  85  N.  Y.  473 ;  Insurance  Co.  v.  Cropper,  32  Pa. 
St.  351. 

The  business  of  the  company  is  to  insure  against  acci- 
dent. The  object  of  the  insured  in  making  the  contract 
was  to  secure  compensation  and  support  in  case  of  injury 
or  disability  arising  from  accident,  and,  in  case  of  accidental 
death,  to  furnish  a  fund  for  the  benefit  of  the  mother. 
The  contract  in  the  policy  for  and  on  which  he  paid  the 
consideration  was  to  pay  the  mother  $1,500,  "  if  death  shall 
result  *  *  *  from  bodily  injuries  effected  during  the 
term  of  this  insurance  through  external,  violent  and  acci- 
dental means."  That  the  contingency  against  which  he 
insured  did  happen,  and  death  ensued,  is  uncontradicted ; 
that  the  bodily  injuries  resulting  in  death  were  received 
"  through  external,  violent  and  accidental  means  "  was  es- 
tablished beyond  controversy.  Such  construction  must  be 
^ven  to  contracts  of  this  kind  as  was  evidently  contem- 
plated by  the  parties,  and,  while  so  construing  them  as  to 
protect  the  insurer  against  fraud,  deception  and  misrepre- 
sentation, give  the  insured  the  benefit  of  his  contract  and 
consideration  for  the  premium  paid.  Where,  as  in  this 
case,  there  was  no  evidence  of  fraud  or  intentional  impo- 
VoL.16— 20 


306 


GsEEB  y.  Heiseb. 


[April  T., 


sition,  the  defense  must  fail    We  advise  that  the  judg- 
ment be  affirmed. 

BiOHMOND,  C,  concurs.    Bissell,  C,  dissents. 

Per  Curiam.    For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  affirmed. 
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Greeb  y.  Heiseb. 

L  Irbiqation  —  Amendinq  General  Decree  AwARDCfG  PBiORinE&'- 
An  action  broueht  by. the  owner  of  an  irrigating  ditch  against  Uie 
owners  of  two  similar  ditches,  praying  that  the  general  decree  ren- 
dered in  pursuance  of  the  act  of  1881  be  so  amended  as  to  give  the 
plaintifTs  ditch  priority  over  tlie  ditches  of  the  defendants,  said 
decree  having  awarded  the  priorities  to  the  defendants,  was  main- 
tainable under  section  842  of  said  act  it  appearing  to  have  been 
instituted  within  four  years  next  after  the  general  adjudication, 
notwithstanding  the  facts  that  plaintiff  had  failed  to  file  his  claim 
to  priorities  previous  to  the  general  adjudication,  or  within  two 
years  thereafter  as  required  by  sections  1  and  26  of  said  act 

2.  Limitations  of  the  Act  op  1881  Construed.— The  failure  of  tbe 
plaintiff  to  file  his  claim  for  water  previous  to  the  adjudication,  or 
for  a  review  of  the  decree  within  two  years  afterwards,  as  required 
by  the  statute,  did  not  raise  the  legal  presumption  that  he  had  no 
rights,  or  that  he  intended  to  waive  any  rights  he  may  have  had: 
and  such  a  case  is  not  within  the  bar  of  the  statute,  notwithstand- 
ing the  seeming  want  of  harmony  between  the  different  sections 
thereof. 

8.  Variance  and  Inconsistencies  Between  Complaint,  Evidence  akd 
Decree. —  Where  the  allegations  of  a  petition  for  equitable  relief  in 
a  cause  are  denied  by  the  answer,  and  there  is  no  sufficient  proof  of 
any  material  allegation,  or  of  any  material  fact  necessary  to  sup- 
port a  decree  for  the  relief  sought  and  the  decree  rendered  is  at 
variance  with  both  the  evidence  and  the  allegations  of  the  petitioD, 
it  cannot  be  sustained ;  as  where  a  petition  claimed  priority  for  a 
ditch  located  on  section  38,  township  9,  alleging  that  the  work  of 
construction  was  commenced  in  April,  1875,  and  continued  with 
diligence  and  without  intermission  until  complete  \  whereas  tiie  tes- 
timony produced  showed  tlie  construction  of  a  ditch  on  section  i 
township  10,  there  being  no  proof  whatever  that  the  ditch  described 
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in  the  petition  had  any  existence  preyious  to  the  year  1887,  a  period 
of  at  least  ten  years  after  the  date  alleged,  or  that  the  work  of  con- 
struction was  commenced  in  either  1874  or  1875,  and  the  decree,  in 
addition  to  the  foregoing  inconsistencies,  awarded  the  plaintifTs  ditch 
priority,  dating  from  April,  1874. 

4  CHANomo  Head  op  Dttch,  or  Buildino  New  Ditch,  Not  a  For- 
FEiruRE  OP  Rights. — Where  an  appropriation  of  water-rights  has 
heen  properly  made,  the  changing  of  the  head  of  the  ditch  to  a 
point  higher  up  the  stream,  or  the  building  of  a  new  ditch  to  carry 
the  water  of  the  former  appropriation,  works  no  forfeiture. 

5.  Prior  Rights  Not  Lost  by  Changing  Method  op  Carrying  Water. 
The  mere  fact  that  a  person,  by  a  parol  agreement  with  a  neighbor, 
obtained  his  water  for  several  years  through  the  latter's  ditch,  does 
not  afiFect  his  right  to  receive  water  through  his  own  ditch  as  against 
the  neighbor's  grantee. 

6w  Correct  Basis  for  Decree  of  Priority.— The  quantity  of  water 
actually  appropriated  by  a  party  at  the  date  claimed  therefor,  and 
not  the  capacity  of  his  ditch  ten  or  twelve  years  afterwards,  should 
be  the  basis  of  the  decree  adjudging  his  priority. 

Appeal  from  District  Court  of  Douglas  County. 
Mr.  W.  T.  KoGERs  and  Mr.  D.  C.  Webber,  for  appellants. 
Mr.  William  Dillon  and  Mr.  John  Hipp,  for  appellee. 

Kbed,  C.  This  was  a  suit  instituted  in  November,  1887, 
by  appellee  filing  a  bill  or  petition  asking  that  a  general 
decree  made  and  entered  of  record  on  the  10th  day  of  De- 
cember, 1883,  establishing  the  priorities  and  appropriations 
of  water  in.  the  different  irrigating  ditches  in  water  district 
No.  8  be  amended,  and  that  the  irrigating  ditch  of  plaintiff 
(appellee)  be  decreed  entitled  to  priority  over  the  ditch  of 
appellant,  known  as  ditch  No.  82,  and  the  "  McCracken 
ditch,"  and  ditch  No.  83,  known  as  the  "  Smith  ditch." 

It  appears  that,  at  the  time  the  respective  rights  of  the 
different  ditches  were  adjudicated,  appellee  allowed  the 
matter  to  go  by  default,  making  no  appearance  and  no 
claim,  and  offering  no  testimony  in  regard  to  any  ditch  or 
water-right  whatever,  the  reason  given  in  tlie  petition  be- 
ing that  he  had  only  recently,  and  within  the  year,  learned 
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that  the  respective  rights  bad  been  adjudicated  and  a  decree 
entered ;  Chat  he  '^  never  had  any  acttuU  notice  of  any  such 
proceedings  and  was  not  aware  that  such  proceedings  were 
being  had."     It  is  alleged  in  the  petition  that  appellee  was 
the  owner  of  a  ditch  having  its  head  at  East  Cherry  creek 
an-  the  southeast  quarter  of  the  southeast  qv-arter  of  section 
33^  in  township  9,  south;  that  the  ditch  had  a  width  of  one 
and  one-fourth  feet  on  the  bottom  and  two  feet  on  the  top, 
and  a  depth  of  eight  inches,  with  a  fall  of  thirty  inches  to 
the  half  mile ;  that  it  was  eighty-nine  rods  long,  irrigating 
thirty  or  thirty-lBive  acres ;  that  the  work  of  constructing  the 
ditch  was  commenced  in  April,  1875,  by  building  a  dam 
across  the  creek,  and  that  the  work  was  continued  from 
that  date  with  diligence  and  w^itbout  intermission  until  it 
was  finished.    No  date  is  given  of  the  time  of  the  oompI^ 
tion  of  the  work,  and  nothing  by  Avhich  the  court  can  judge 
in  regard  to  diligence,  nor  is  there  anything  in  the  testi- 
mony showing  when  the  appropriation  of  such  water  was 
concluded.     It  is  stated  that  forty-nine  rods  in  length  of 
the  ditch  is  on  the  west  side  of  the  creek  and  forty  rods  on 
the  east  side.    It  is  alleged  that  the  construction  of  the 
McCracken  and  Smith  ditches  was  not  commenced  until 
after  the  commencement  of  his  ditch,  but  no  date  is  given 
as  to  when  the  construction  of  such  ditches  commenced. 
It  is  further  alleged  that  the  two  ditches  had  been  decreed 
priority  over  his  ditch,  and  asking  that  the  decree  be  so 
amended  as  to  establish  the  priority  of  his  ditch  over  the 
ditches  mentioned.    The  court  found  for  plaintiflf  (appellee), 
and  a  decree  was  entered  giving  the  ditch  priority  over  the 
ditch  of  appellant,  a  portion  of  such  decree  being  as  fol- 
lows :  "  A  ditch  constructed  for  the  purposes  of  irrigation, 
to  take  its  supply  of  water  from  East  Cherry  creek  in  said 
water  district  No.  8,  and  having  its  headgate  on  the  north- 
east quarter  of  the  northeast  quarter  of  section  4,  in  town- 
ship 10  south,  said  ditch  being  eighty-seven  rods  in  length, 
and  having  a  width  of  one  and  one-fourth  feet  on  the  bot- 
tom and  two  feet  on  the  top,  and  a  depth  of  eight  inches, 
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on  a  grade  of  thirty  inches  to  the  half  mile,  and  to  be  held 
to  have  appropriated  as  much  water  as  will  flow  in  a  ditch 
of  the  size  aforesaid.  *  *  *  Such  appropriation  to  date 
from  the  30th  day  of  April,  1874." 

There  is  a  very  grave  question  lying  at  the  foundation  of 
this  proceeding,  viz.,  whether,  in  a  proceeding  of  this  kind 
against  two  ditches  or  individuals,  an  adjudication  could  be 
had  modifying  the  general  decree  regulating  the  distribu- 
tion of  water  in  the  entire  district.  But  we  are  of  the 
opinion  that  the  action  is  warranted  by  section  1796,  Gen- 
eral Statutes,  page  583,  when,  as  appears  to  be  conceded 
in  this  case,  no  interests  are  involved  or  affected,  save  those 
of  persons  who  are  parties  to  the  adjudication.  This  sec- 
tion does  not  appear  to  be  in  harmony  with  other  portions 
of  the  statute.  By  section  1763,  General  Statutes,  page 
372,  it  is  provided  that  "  any  person  *  *  *  owning  or 
claiming  any  interest  in  any  ditch,  canal  or  reservoir  within 
any  water  district,  shall,  on  or  before  the  1st  day  of  June, 
1881,  file  with  the  clerk  of  the  district  court  having  juris- 
diction of  priority  of  right  to  the  use  of  water  for  irriga- 
tion in  such  water  district,  a  statement  of  claim  under 
oath." 

Section  1768,  General  Statutes,  page  573,  provides  that 
the  clerk  of  the  court  having  jurisdiction  shall  cause  a  notice 
to  be  published  four  consecutive  weeks  in  a  newspaper 
which  "shall  notify  all  persons  *  ♦  ♦  interested  as 
owners  in  any  ditch,  canal  or  reservoir  in  such  water  dis- 
trict, to  appear  at  said  court  at  the  time  so  appointed  and 
file  a  statement  of  claim  under  oath,  in  case  no  statement 
has  been  before  filed  by  him." 

Section  1772  provides  for  the  appointment  of  a  referee  to 
take  the  testimony.  Section  1773  prescribes  the  notice  to  be 
given  by  the  referee.  Section  1774  requires  proof  of  said 
notice  to  be  made  by  affidavit  of  referee.  The  statute  also 
provides  that,  unless  suit  be  brought  to  modify  such  decree 
within  two  years,  the  party  shall  be  barred. 

Nothing  having  been  shown  by  evidence  to  the  contrary, 
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it  is  a  legal  presumption  that  proper  proceedings  were  had 
by  notice  to  give  the  court  jurisdiction  under  the  statute; 
hence  the  allegation  in  the  petition  that  appellee  never  bad 
any  actual  notice,  etc.,  can  be  of  no  avail ;  and  appellee, 
having  filed  no  claim  or  asserted  any  right  whatever  to 
water,  and  having  allowed  the  matter  to  go  by  default, 
might  be  held  concluded  by  the  decree  as  res  adjudicald.^ 
in  other  cases,  unless  the  decree  could  be  successfully  at- 
tacked for  fraud  or  irregularity,  were  it  not  for  the  lan- 
guage of  the  subsequent  section  (1796):  "Nothing  in  this 
act,  or  in  any  decree  rendered  under  the  provisions  thereof, 
shall  prevent  any  person,  etc.,  *  *  *  from  bringing 
and  maintaining  any  suit  or  action  at  law  whatever,  hith- 
erto allowed  in  any  court  having  jurisdiction  to  determine 
any  claim  of  priority  of  right  to  water  by  appropriation 
thereof,  for  irrigation  or  other  purposes,  at  any  time  within 
four  years."  This  would  seem  to  take  cases  like  the  one  at 
bar  out  of  the  general  rule,  and  allow  the  prosecution 
thereof  within  the  statutory  limit  of  time.  This  being  the 
case,  failure  to  file  claim  for  water,  as  required  by  the  stat- 
ute, would  not  raise  the  legal  presumption  that  the  party 
failing  to  file  had  no  rights,  or  that  he  intended  to  waive 
any  rights  he  may  have  had. 

We  do  not  think  the  decree  entered  in  this  case  can  be 
sustained. 

1.  There  is  a  fatal  variance  between  the  allegations  and 
the  proof,  and  the  decree  follows  neither. 

2.  There  is  no  sufficient  proof  of  material  allegations  or 
of  material  facts  to  support  the  decree.  The  allegation  in 
the  petition  in  regard  to  the  ditch  is :  "  Said  ditch  has  its 
head  on  said  Cherry  creek,  on  the  southeast  quarter  of  the 
southeast  quarter  of  section  33,  township  9,"  etc.  It  is 
shown  by  the  proof  that  in  either  1874  or  1875  appellee  con- 
structed a  dam  across  the  stream  at  the  point  designated 
in  the  petition.  The  allegation  in  the  complaint  is  that  the 
same  was  done  in  1875.  The  decree  of  priority  fixes  it 
April  30,  1874.    At  such  dam,  the  evidence  shows,  water 
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was  taken  out  on  both  sides  of  the  stream.  A  short  ditch, 
some  forty  rods  in  length,  on  the  west  side,  was  constructed 
by  plowing  three  furrows,  two  of  which  were  turned  out 
by  the  plow,  and  the  third  removed  in  some  other  manner. 
This  ditch  discharged  into  and  ended  at  a  gulch  through 
which  the  water  returned  to  the  stream.  In  regard  to 
the  ditch  on  the  east  side,  the  testimony  is  very  indefinite 
and  unsatisfactory,  but  it  seems  to  establish  the  fact  that 
there  was  a  small  ditch  or  single  furrow  that  carried  water. 
This  is  the  most  liberal  extent  to  which  the  testimony  of  ap- 
pellee can  be  carried,  while  testimony  of  the  appellant  would 
show  no  application  of  water,  or  of  hardly  any.  The  testi- 
niony  of  Mr.  McCracken,  a  witness  for  appellee,  shows 
great  familiarity  with  the  subject,  and  great  fairness.  He 
says:  "  Heiser's ditch,  before  I  built  my  ditch,  would  prob- 
ably cover  fifteen  or  twenty  acres."  This  estimate  is  the 
only  one  we  have  of  the  extent  of  land  under  the  ditch, 
and  must  be  held  to  include  all  the  land  that  could  be  irri- 
gated from  it.  He  is  the  only  witness  who  testifies  to  the 
existence  of  a  ditch  on  the  east  side  of  the  stream  capable 
of  carrying  water.  He  says :  "  I  do  not  remember  defi- 
nitely ;  I  know  that  it  was  a  ditch  that  carried  water."  This 
was  the  condition  of  affairs  prior  to  and  at  the  time  of  the 
construction  of  the  McCracken  ditch  in  1876.  The  fact 
that  upon  an  allegation  of  priority  attaching  April,  1875,  a 
decree  was  entered  establishing  a  priority  dating  April  30, 
1874,  is  one  of  such  importance  that  it  should  not  be  over- 
looked in  discussing  the  variance  between  the  allegations, 
proof  and  decree,  but  is  unimportant  on  the  merits  of  the 
controversy,  as  either  date  is  prior  to  the  appropriation  by 
the  McCracken  ditch. 

It  is  shown  by  the  testimony,  and  not  disputed,  that 
after  the  construction  of  the  McCracken  ditch  by  a  parol 
agreement  with  McCracken,  the  owner,  appellee  took  his 
water  from  that  ditch,  and  was  entitled  to  the  use  of  the 
water  of  that  ditch  two  days  in  each  week ;  that  at  some 
date,  not  definitely  fixed,  by  a  freshet,  the  dam  of  appellee 
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was  carried  away,  and  "  a  large  bole  washed  out,"  so  that 
water  could  not  be  discharged  into  the  ditches;  from  that 
time,  or  the  time  of  the  construction  of  the  McCr^cD 
ditch,  no  water  was  carried  or  used  on  the  east  side  aatil 
the  year  1SS7,  and  the  testimony  of  witnesses  shows  that 
no  water  was  taken  from  the  creek  by  the  ditches  of  ap- 
pellee and  used  on  the  land  for  ten  or  twelve  years  pre- 
vious to  the  trial  until  the  year  1887.  The  short  ditch  on 
the  west  side  was  only  available  by  discharging  the  water 
into  it  from  the  McCracken  ditch.  The  use  by  appellee  of 
water  from  the  McCracken  ditch  continued  until  the  year 
1882,  when  appellant  became  the  owner  and  refused  to 
recognize  the  pre-existing  arrangement  between  McCracken 
and  appellee.  In  1887  apgiellce  constructed  an  entirely  new 
ditch,  starting  from  near  the  head  of  the  McCracken  ditch 
on  the  northeast  quarter  of  the  northeast  quarter  of  section 
4,  in  township  10,  running  below  the  McCracken  ditch  some 
forty  rods,  then  by  a  flume  crossing  the  creek  to  the  east 
side  to  cover  and  irrigate  land  on  that  side,  the  a^regate 
area  covered  by  the  ditch  being,  as  testified,  thirty  or  thirty- 
five  acres. 

There  is  no  proof  or  pretense  that  the  ditch  described  inthe 

petition,  forty-nine  rods  long  on  the  west  side  and  forty  rods 

long  on  the  east  side,  fifteen  inches  in  width  on  the  bottom, 

two  feet  wide  on  the  top  and  eight  inches  deep,  had  aay 

existence  prior  to  the  year  1887,  nor  that  the  construction 

of  any  such  ditch  was  commenced  in  either  1874  or  ISA 

"and  continued  with  diligence  and  without  intermisaoD 

until  the  same  was  accomf>lished."    Kor  was  there  in  the 

nfitition  any  allegation  in  regard  to  a  ditch  commencing  on 

oa  4,  to^tnship  10,  yet  the  decree  established  a  ditch 

ing  at  that  point  and  awards  it  priority,  dating  April 

874,  while  the  proof  establishes  a  different  appropria- 

in  extent  at  another  place,  of  water  carried  in  other 

les,  and  covering  only  fifteen  or  twenty  acres  of  land. 

le  allegations  of  the  petition  were  denied  in  the  answer. 

issues  thus  formed  were  the  questions  of  fact  to  be 
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tried.  !Not  a  material  allegation  was  established  by  the  evi- 
dence, and  the  decree  is  at  variance  with  both  the  evidence 
and  the  allegations  of  the  petition.  In  MiHer  v.  Hallock^ 
9  Colo.  551,  it  was*  said:  "There  was  a  fatal  variance  be- 
tween the  allegation  of  the  complaint  and  the  proofs.  In 
such  a  case  it  is  not  enough  that  the  evidence  of  the  plaint- 
iff show  a  case  that  calls  for  some  relief;  to  entitle  him  to 
judgment  he  must  show  himself  entitled  to  the  relief  called 
for  by  the  facts  stated  in  his  complaint."  "  The  allegations 
of  the  complamt,  the  evidence  and  the  findings  should  cor- 
respond in  legal  intent."  Tucker  v.  ParkSy  7  Colo.  62; 
Chregory  v.  Haworth^  25  Cal.  656 ;  Mendran  v.  Gaux^  51  Cal. 
151. 

The  pleadings  should  have  been  reformed  or  the  proceed- 
ing dismissed.  We  do  not  deem  the  fact  material  that  ap- 
pellee changed  the  head  of  the  ditch  to  a  point  higher  up 
the  stream,  nor  that  he  built  a  new  ditch  in  which  to  carry 
the  water  of  a  former  appropriation,  if  such  appropriation 
had  been  properly  niiade.  The  questions  to  be  determined 
were: 

Ist.  The  appropriation  of  water  and  the  date  of  such  ap- 
propriation. 

2d.  The  extent  of  such  appropriation. 

The  allegations  of  the  petition  were  in  regard  to  the 
rights  claimed  and  asserted  based  upon  an  appropriation  of 
water,  and  construction  of  a  ditch  shown  to  have  been  in 
1887.  The  evidence  given  was  in  regard  to  both  the  condi- 
tion of  affairs  as  they  existed  at  the  time  of  the  original 
appropriation,  and  the  condition  of  affairs  after  the  con- 
struction of  the  ditch  in  1887,  while  the  decree  was  based, 
not  apon  the  original  appropriation,  but  the  claim  and 
appropriation  of  1887,  and  in  one  notable  particular  fol- 
lowed the  allegations  in  the  complaint  and  entirely  disre- 
garded the  evidence. 

It  is  said  in  the  decree  in  describing  the  ditch, "  The  said 
ditch  being  eighty-seven  rods  long  (instead  of  eighty-nine, 
as  testified),  and  having  a  width  of  one  and  one-fourth  feet 
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on  the  bottom  and  two  feet  on  the  top,  and  a  depth  of  eight 
inches."  The  only  testimony  given  in  regard  to  the  size  of 
the  ditch  was  that  given  by  appellee  in  which  he  says,  ^I 
believe  it  ia  about  two  feet  deep  and  afoot  and  a  half  wide  an 
the  hottom.^^ 

It  is  evident  from  the  facts  established  that  the  petitioner 
would  have  been,  upon  proper  allegations  and  issues,  en- 
titled to  some  decree  establishing  his  prior  right  to  some 
water  from  the  stream.  It  is  contended  that  by  reason 
of  his  abandonment  of  the  ditches  by  him  constructed, 
prior  to  the  construction  of  the  McCracken  ditch,  he  aban- 
doned his  rights  of  priority.  This  contention  cannot  pre- 
vail. The  change  in  the  method  of  carrying  the  water  could 
not  affect  his  right  to  a  priority.  It  appears  that  by  parol 
agreement  made  with  McCracken,  his  prior  right  to  an  un- 
defined quantity  of  water  was  conceded  by  that  agreement, 
and  it  was  agreed  to  be  two-sevenths  of  the  water  carried 
in  the  McCracken  ditch,  or  the  use  of  all  the  wat^r  car- 
ried by  the  ditch  two  days  in  each  week.  The  failure  of 
appellant  to  recognize  the  McCracken  agreement  to  carry 
the  water  could  not  affect  the  right  of  appellee,  but  at 
most  could  only  compel  him  to  find  some  other  method  of 
conveying  it.  See  Thomas  v.  Guiravd^  6  Colo.  533.  In 
section  6  of  article  16  of  the  state  constitution  it  is  de- 
clared: "  The  right  to  divert  unappropriated  waters  of  any 
natural  stream  for  beneficial  uses  shall  never  be  denied. 
Priority  of  appropriation  shall  give  the  better  right  as  be- 
tween those  using  the  water  for  the  same  purpose." 

"  To  constitute  a  legal  appropriation,  the  water  must  be 
applied  within  a  reasonable  time  to  some  beneficial  use. 
*  *  *  The  diversion  ripens  into  a  valid  appropriation 
only  when  the  water  is  utilized  by  the  consumer."  Wheder 
i;.  Irrigation  Co.y  10  Colo.  582;  Seiber  v.  Frinky  7  Colo.  154; 
Platte  Water  Co.  v.  N.  Colo.  Irrigation  Co.^  12  Colo.  531; 
Farmer8\  etc.  Co.  -u.  Southworth^  13  Colo.  115. 

From  April,  1874,  until  1876  must  be  deemed  ample  time 
in  which  to  have  constructed  the  cheap  and  limited  ditches 


•i 
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of  appellee.  And  the  water  then  applied,  viz.,  sufficient  for 
fifteen  or  twenty  acres,  must  be  taken  as  the  extent  of  the 
appropriation ;  consequently  the  extent  of  appellee's  prior- 
ity should  have  been  deemed  to  be  water  sufficient  for  fif- 
teen or  twenty  acres,  or  the  equivalent  of  two-sevenths  of 
the  water  carried  by  the  McCracken  ditch.  No  testimony 
was  introduced  to  establish  the  quantity  of  either. 

The  arbitrary  decree  allowing  appellee  at  all  times  suffi- 
cient water  to  fill  a  ditch  of  the  capacity  named  in  the  de- 
cree, regardless  of  the  amount  of  the  appropriation,  was 
erroneous.  The  amount  actually  appropriated  in  1874  or 
1875,  and  not  the  capacity  of  the  ditch  in  1887,  should  have 
been  the  basis  of  the  decree  on  proper  issues.  A  ditch  of 
the  size  and  with  the  fall  as  described  in  the  decree  is  capa- 
ble of  carrying  nearly  water  enough  for  one  hundred  and 
sixty  acres,  certainly  enough  for  one  hundred  acres.  Its 
capacity  may  be  greater  than  that  of  the  McCracken  ditch, 
and  may  be  greater  than  the  amount  of  water  ordinarily 
carried  in  the  stream  at  that  point. 

The  prior  right  of  appellee  should  have  been  limited  in 
the  decree  to  either  the  proved  quantity  requisite  for  fif- 
teen or  twenty  acres  or  the  quantity  agreed  upon  with 
McCracken. 

We  advise  that  the  decree  be  reversed  and  cause  re- 
manded for  a  new  trial  in  conformity  with  the  views  here 
expressed. 

KicHMOND  and  Bissell,  CC,  concur. 

Pek  Cubiam.    For  the  reasons  stated  in  the  foregoing 

opinion  the  judgment  is  reversed. 

Beoersed. 
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,  ^ji         First  National  Bauk  of  Colorado  Sprinos  v.  Wilbtb. 

1.  Chattsl  HoKTOAas  —  Eights  of  Parties  on  FObeclosubi.— Ih 

common-law  rule  tliat  trorer  will  not  lie  in  favor  of  the  mortgigot 
■gaioat  the  mortgegee  who  has  taken  posBeaaion  of  the  gooda  for 
cundiCioD  broken  is  not  changed  by  the  Code  of  CJTit  ProcoliiK 
which  aboliebea  tlie  fonna  of  action,  and  hence,  in  the  abacnoe  ol 
fraud,  the  mortgagor  cannot  recover  of  the  mortgagee  the  diflei- 
ence  between  the  value  of  the  goods  taken  pooacDnion  of  bj  him  tnil 
the  price  for  which  he  Bold  them. 

2.  RlOBTS  OF  Prios  Mortoaqbe. —  Where  a  sale  of  mortgBKC  chitldi 

ip  made  subject  to  a  prior  mortgage,  the  right  of  action  for  the  nuffi^ 
due  thereon  is  in  the  prior  mortgagee. 
8.  RiauTS  and  Liabilities  of  MoBraAOEE  in  Possksbioh  Aftkb  Cox- 
DmoN  Broken.— The  mortgagee  in  poeseesion  after  ccnditiou  broka 
has  a  title  which  falls  short  of  being  absolute,  to  tiw  extent  Ihit  be 
is  bound  to  exercise  reasonable  care  and  diligence  in  disposing  o( 
the  goods,  and  to  account  for  any  surplus  after  pajment  of  bii  debt 

Appeal  from  District  Court  of  Arapahoe  County. 

In  October,  1SS2,  Matthew  C.  Wilbur  brought  this  suit 
against  the  First  Kational  Bank  of  Colorado  Springs  to  re- 
cover the  difference  between  the  price  at  which  certain  per 
sonal  property  was  sold  under  mortgage  by  the  bank,  and 
its  value  in  the  market  at  the  date  of  sale ;  and  also  to  re- 
cover the  difference  between  the  actual  value  of  certain 
assigned  book  accounts  and  the  price  at  which  the  same 
were  sold. 

The  complaint  in  form  is  analogous  to  one  in  the  old  ac- 
tion of  trover,  and  contains  all  its  essential  elements.  It  set 
up  the  ownership  of  the  plaintiff  in  the  goods,  the  posses- 
sion and  conversion  by  the  bank  and  its  co-defemiant,  Hall- 
busen,  and  prayed  a  money  judgment.  The  value  of  the 
chattels  is  stated  to  be  |12,600  in  this  pleading,  and  the 
"^   ok  accounts  at  $1,300. 

The  answer  admits  the  indebtedness  of  plaintiff  in  the 
n  of  $4,000  on  the  Ist  of  August,  1882,  and  alleges  that 
d  indebtedness  was  secured  by  three  several  mortgages 
on  the  livery  stock  of  plaintiff,  and  by  an  assignment  to 
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it  of  certain  book  accounts.  It  admits  that  the  property 
described  in  the  complaint  was  a  correct  list  of  the  prop- 
erty taken  possession  of  by  plaintiff  on  August  1,  1882, 
under  the  several  mortgages ;  it  denies  that  the  property 
was  of  the  value  of  $12,675,  as  alleged  in  the  complaint; 
states  its  true  value  to  have  been  no  greater  than  $7,400, 
and  the  book  accounts  transferred,  of  no  greater  value  than 
$400. 

It  is  alleged  also  in  the  answer  that  said  mortgages 
"given  to  secure  said  indebtedness  as  aforesaid  were  given 
subject  to  a  prior  chattel  mortgage  held  by  Euth  A.  New- 
ton upon  the  same  property  to  secure  her  in  the  payment 
of  $4,000  and  interest  thereon  at  ten  per  cent,  per  annum 
from  April  20, 1881,  no  part  of  which  has  been  paid."  And 
this  is  not  denied  in  the  replication.  The  sales  to  the  de- 
fendant Halthnsen  upon  the  8th  day  of  August,  1882,  are 
admitted  in  the  answer,  but  all  collusion  and  bad  faith  is 
denied.  It  is  expressly  alleged  that  said  transfers  were 
made  subject  to  said  prior  mortgage  to  Ruth  Ann  Newton 
aforesaid,  and  this  also  is  not  denied.  It  alleges  violations 
by  appellee  of  the  provisions  of  the  chattel  mortgages  and 
justifies  the  taking  possession  of  the  property.  Without 
objection  the  cause  was  tried  to  a  jury,  and  under  oral  in- 
structions, resulting  in  a  verdict  for  the  plaintiff,  Wilbur,  of 
$8,138.82,  with  interest  amounting  to  $2,708.41.  The  in- 
terest was  subsequently  remitted.  No  specific  objection 
was  taken  to  the  charge ;  one  in  the  general  form  of  an 
"exception  in  favor  of  the  defendant"  was  saved. 

At  the  trial  it  appeared  that  in  the  spring  of  1881,  plaint- 
iff Wilbur  and  one  J.  E.  Newton  formed  a  copartnership 
for  the  carrying  on  of  the  livery  business  at  Colorado 
Springs. 

On  the  12th  day  of  October,  1881,  the  firm  was  indebted 
to  the  defendant  bank  in  about  the  sum  of  $3,300.  It  ap- 
peared that  at  this  date  one  Humphrey,  who  was  connected 
with  the  institution,  had  signed  an  appeal  bond  for  the 
benefit  of  the  firm.    To  secure  both  the  indebtedness  and 
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le  contingent  liability,  the  firm  on  the  day  naiiitMl  at- 
ited  a  chattel  mortgage  upon  alt  the  livery  stock  owned  by 
,  which  is  specifically  set  out  both  in  the  instrument  and 
I  the  complaint.  Later,  the  liability  apon  the  bond  waa 
jparently  extinguished,  and  the  mortgage  stood  as  secaritj 
ir  the  loan.  By  its  terms  and  the  tenor  of  the  note,  it  ivss 
le  one  year  after  its  date.  It  contained  all  the  usual  grind- 
g  provisions  of  that  class  of  securities  as  taken  by  financial 
stitutions,  but  was  expressly  made  subject  to  the  prior 
ortgnge  of  Mrs.  Newton.  In  case  of  default  in  payment 
'  the  principal,  or  of  the  interest,  which  was  to  be  paid 
onthly,  or  in  the  event  of  an  attachment  against  the  firm, 
•  in  case  the  mortgagee  should  feel  "insecure  or  unsafein 
3  security,"  the  mortgagee  was  authorized  to  take  "im- 
ediate  and  full  possesdion."  and  to  "  proceed  to  sell  the 
id  property  at  public  or  private  sale,  on  such  terras  and 
r  such  price  or  prices,  in  such  manner,  and  to  such  persoiu 
;  he  might  see  fit."  The  debt  was  not  diminished  by  the 
tyment  of  any  part  of  the  principal,  and  was  increased  by 
failure  to  pay  the  accrued  and  accruing  interest.  Later, 
id  in  May  and  July,  18S2,  the  security  was  somewhat  in- 
eased  by  mortgages  on  other  property  which  had  ken 
Ided  by  purchase  to  the  stock.  These  later  mortgages 
ere  given  to  secure  the  identical  paper  and  indebtedness 
'otected  by  the  original  instrument. 
The  course  of  dealing  had  resulted  in  the  creation  of 
her  debts  between  the  parties  which  appeared  to  exist  in 
e  shape  of  overdrafts,  and  a  general  bank  balance  against 
le  firm.  In  July,  18S2,  as  a  further  security  to  cover  all 
listing  debts,  the  firm,  by  assignment,  transferred  to  the 
i,nk  all  its  bills  receivable  and  book  accounts,  amounting 
value  to  something  like  Sl,00i>. 

"Wilbur  was  left  in  charge  of  the  collections,  and  con- 
lued  to  run  the  business  until  about  the  1st  of  August, 
hen  he  voluntarily  turned  over  all  the  property  covered 
'  the  mortgages  to  the  bank  which  held  the  securities. 
t  the  time  of  the  formation  of  the  copartnership  hetweeo 
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Wilbur  and  Newton,  the  firm  executed  a  mortgage  to  New- 
ton's mother,  Ruth  Newton,  to  secure  her  for  the  $4,000 
which  she  had  loaned  her  son  to  put  into  the  business.  The 
defendants  offered  this  mortgage  in  evidence,  as  also  the  in- 
dorsement on  its  margin  showing  its  satisfaction  on  the 
day  following  the  sale  to  Halthusen.  Neither  the  instru- 
ment nor  the  indorsement  was  admitted  in  evidence,  and 
defendants  saved  an  exception  to  the  ruling  of  the  court 
upon  that  question.  The  bank  took  possession,  as  the 
record  shows,  under  the  several  mortgages  executed  by 
the  firm  covering  the  property  described  in  the  instru^ 
ments. 

It  was  conceded  on  the  trial,  and  for  all  its  purposes,  that 
the  bank  had  a  right  by  the  terms  of  the  securities  to  take 
possession  as  and  when  it  did.  On  the  9th  of  August,  1S82, 
after  the  bank  had  gotten  the  property  under  its  control, 
it  sold  the  entire  stock  at  private  sale,  in  a  lump,  together 
with  the  assigned  book  accounts,  to  Halthusen,  and  put  him 
in  possession.  The  price  for  which  both  the  stock  and  ac- 
counts were  sold  was  $3,500.  With  the  proceeds  the  bank 
canceled  the  original  note  of  $3,221.17  and  surrendered  it 
to  Mr.  Newton,  formerly  one  of  the  concern.  The  balance 
was  credited  to  the  unsecured  account,  which  amounted  to 
about  $470 ;  this  left  a  balance  unpaid,  which  was  charged 
to  profit  and  loss,  but  it  still  stood  as  a  claim  against  the 
concern.  It  was  clearly  established  on  the  trial  that  the 
price  which  Halthusen  paid  was  far  below  the  actual  value 
of  the  property,  unless  he  took  subject  to,  and  was  com- 
pelled to  pay,  the  Newton  mortgage. 

After  the  verdict  a  motion  for  a  new  trial  was  filed  and 
overruled.  From  the  judgment  entered  upon  the  verdict 
in  favor  of  the  plaintiff  Wilbur,  the  bank  appeals. 

Mr.  L.  S.  Dixon  and  Mr.  A.  E.  Pattison,  for  appellant. 

Mr.  M.  B.  Cabpbihvb,  for  appellee. 
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Mr.  Justice  Hayt  delivered  the  opinion  of  the  court. 

To  hold  that  an  action  in  the  nature  of  trover  can  be 
maintained  under  the  circumstances  of  this  case  would  be 
contrary  to  the  uniform  current  of  both  American  and 
English  authority.  To  support  such  an  action  the  plaintiff 
must  allege  and  prove  a  right  of  possession  in  himself,  and 
a  conversion  of  the  property  by  the  defendant.  The  right 
of  possession  being  in  the  mortgagee,  the  mortgagor  can- 
not, after  default,  maintain  trover  against  him  for  a  re- 
fusal to  surrender  the  property  or  for  selling  it.  It  is  no 
answer  to  say  that  the  forms  of  action  have  been  abolished 
by  our  Civil  Code.  The  legal  and  equitable  rights  of  the 
parties  must  still  be  determined  by  the  same  principles  that 
measured  the  rights  and  liabilities  under  the  former  prac- 
tice. Jones  on  Chattel  Mortgages,  sees.  435,  436 ;  Laiidon 
V.  Emmons,  97  Mass.  37;  Ilorn  v.  Reitler^  12  Colo.  315; 
Exchange  Bank  v.  JFord,  7  Colo.  314. 

"  A  mortgagor,  after  condition  broken,  vrhile  the  chattels 
remain  in  the  hands  of  the  mortgagee,  may,  under  proper 
circumstances,  maintain  a  bill  in  equity  to  redeem  or  a  bill 
for  an  accounting  after  they  are  disposed  of,  and  perhaps 
an  action  for  damages  when  the  conduct  of  the  mortgagee 
has  been  negligent  or  oppressive;  but  these  actions  pro- 
ceed upon  principles  quite  diflferent  from  an  action  of  re- 
plevin."    Ifam  V.  Reitlevy  supra. 

The  complaint  proceeds  upon  the  theory  that  the  prop- 
erty was  unlawfully  converted  by  the  defendants,  while 
admitting  that  the  mortgagee  took  possession  of  the  prop- 
erty after  condition  was  broken.  No  facts  are  alleged  going 
to  show  that  the  defendants  were  properly  charged  with 
fraud,  negligence  or  oppression.  From  this  brief  statement 
it  will  be  seen  that  the  pleading  is  so  radically  defective 
that  it  could  not  have  been  sustained  if  a  proper  demurrer 
had  been  directed  against  it.  Instead  of  demurring,  how- 
ever, appellant  answered,  taking  issue  upon  the  allegations 
of  the  complaint,  and  alleging  a  bona  fide  sale  of  the  prop* 
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erty  to  Halthusen,  and  the  due  application  of  the  proceeds 
of  such  sale  to  the  extinguishment  of  the  secured  indebted- 
ness. ^ 

Should  it  be  conceded  that  the  issues  were  by  the  answer 
and  replication  broadened  suf9ciently  to  admit  proof  of 
fraud  had  such  evidence  been  tendered,  none  was  offered 
except  as  the  inadequacy  of  price  may  have  tended  to  es- 
tablish such  fraud.  The  cause  seems  to  have  been  tried 
upon  a  mistaken  theory  throughout.  The  scope  and  nature 
of  the  issues,  as  understood  by  counsel  at  the  trial,  are  made 
plain  by  the  charge  of  the  court  to  the  jury.  They  were 
told  that  the  principal  things  to  be  determined  were  the 
amount  of  plaintiff's  indebtedness  to  the  bank,  and  the 
value  of  the  property  taken  by  it.  If  the  value  of  the 
property  exceeded  the  indebtedness,  the  jury  were  plainly 
told  that  the  plaintiff  was  entitled  to  recover  the  balance. 
These  were  the  only  questions  left  by  the  charge  for  the 
jury  to  determine.  No  question  was  submitted  to  the  jury 
as  to  the  hona  fides  of  the  sale  of  the  mortgaged  property. 
This  should  not  be  considered  a  matter  of  surprise  in  view 
of  the  entire  omission  of  evidence  specially  directed  to  this 
point.  The  proof  is  not  suflBcient  to  support  any  cause  of 
action  that  can  be  maintained  by  a  mortgagor  against  a 
mortgagee  in  possession  after  condition  broken. 

Appellee  seeks  to  charge  the  defendant  bank  upon  the 
assumption  that  it  had  taken  property  to  which  the  plaint- 
iff had  a  legal  title,  and  having  disposed  of  it  by  sale,  it  was 
responsible  to  him  for  the  difference  between  the  price 
realized  and  the  market  value  of  the  property  at  the  time. 
It  is  clear,,  upon  the  authorities,  that  the  bank  was  not  re- 
sponsible upon  any  such  hypothesis,  and  that  the  sale  as 
disclosed  by  the  record  was  not  a  conversion  for  which  it 
could  be  held  liable.  Laaidon  v.  Emmons^  supra^  Atchi- 
son V.  Oraham^  14  Colo.  217;  Meizler  v,  James^  12  Colo. 
322 ;  Heylcmd  v.  Badger ^  35  Cal.  404 ;  Stamps  v.  Gilmaii^ 
43  Miss.  456 ;  Bragehnan  v.  Bane,  69  N.  T,  69. 

Aside  from  this,  the  judgment  rendered  is  excessive  and 
Vol.  16— 21 
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cannot  for  this  reason  be  allowed  to  stand.  The  chattels 
at  the  date  of  the  sale  to  Halthusen  are  alleged  in  the  com- 
plaint to  have  been  of  the  vahie  of  $12,600  and  the  book 
accounts  $1,300,  making  a  total  of  $13,900  as  the  greatest 
possible  value  of  the  property.  As  against  this,  the  record 
discloses  that  Mrs.  Newton  held  a  mortgage  upon  the  prop- 
erty for  $4,000  and  accrued  interest,  amounting  at  the  time 
of  the  trial  to  the  sum  of  $400.  To  this  total  of  $4,400 
should  be  added  the  sum  of  $3,500  received  from  Halthusen, 
and  we  have  a  total  of  $7,900  as  the  consideration  for  the 
sale  by  the  bank  to  Halthusen. 

If  the  proof  had  supported  the  allegations  of  the  com- 
plaint as  to  the  value  of  the  property,  and  had  it  been 
otherwise  suflBcient,  appellee  would  have  been  entitled 
only  to  a  judgment  for  the  difference  between  these  two 
amounts,  or  $6,000,  while  the  judgment  rendered  is  for 
$8,138.33.  The  proof,  however,  fell  short  of  sustaining  the 
allegations  of  the  complaint  in  reference  to  value. 

As  we  have  seen,  it  is  admitted  by  the  pleadings  that  tiie 
sale  was  made  subject  to  the  Newton  mortgage  for  $4,400. 
And  although  it  does  not  appear  that  the  attention  of  the 
court  below  was  called  to  this  state  of  the  pleadings  at  the 
trial,  nevertheless  the  parties  to  the  litigation  and  their  at- 
torneys must  be  held  to  have  understood  that  such  title  as 
Halthusen  acquired  was  subject  to  the  Newton  mortgage. 
This  money  was  due  Mrs.  Newton.  It  was  never  paid  to 
the  bank,  and  it  was  neither  liable  to  Mrs.  Newton  nor  to 
the  plaintiff  for  it.  Such  rights  as  she  may  have  had  by 
reason  of  the  mortgage  upon  the  property, were  neither  ex- 
tinguished nor  in  any  way  impaired  by  the  sale  to  Halt- 
husen. If  any  person  was  entitled  to  recover  this  amount, 
it  was  Mrs.  Newton  and  not  the  plaintiff,  and  she  is  not  a 
party  to  this  action. 

In  view  of  a  retrial  of  the  case,  we  deem  it  necessary  to 
notice  briefly  the  contention  of  appellants  that  the  title  of 
a  mortgagee  in  possession  after  condition  broken  is  absolute. 
While  his  title  is  sometimes  stated  to  be  absolute,  this  is 
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only  true  at  law,  and  the  use  of  the  word,  even  in  this  con- 
nection, is  misleading,  in  view  of  the  reserved  rights  of  the 
mortgagor  as  defined  by  the  modern  decisions.  It  is  now 
well  established  that  he  will  be  held  to  the  exercise  of  rea- 
sonable care  and  diligence  in  the  disposition  of  the  prop- 
erty, and  also  to  account  for  any  surplus  remaining  after 
his  debt  is  fully  discharged.  Bird  v,  Davis^  14  N.  J.  Eq. 
474;  Strorriberg  v.  Zindbergj  26  Minn.  513;  Webber  v.  JEm- 
mersony  3  Colo.  248;  Metzler  v.  JameSy  supra;  Wygal  v. 
Bigdaw,  42  Kan.  479;  Zeach  v.  KirrhbaU,  34  N.  H.  568; 
McOonneU  v.  ITie  People^  84  Dl.  583;  Hungate  «.  Reynoldsy 
72  HI.  425. 

The  judgment  will  be  reversed  and  the  cause  remanded 
with  directions  to  the  district  court  to  allow  the  parties  to 

amend  the  pleadings  as  they  may  be  advised. 

Refoer^. 

Mb.  Justice  Elliott,  having  presided  at  the  trial  below, 
did  not  participate  in  this  decision. 


Ebybb  v.  Bbeeze  bt  al. 

1  Bill  of  Fabticulabs  Not  Pabt  of  Recobd  Pbopkr.— A  biU  of 
particulars  is  not  a  part  of  the  record  proper.  This  court  cannot 
take  notice  that  a  paper  certified  in  the  transcript  as  a  bill  of  partic- 
ulars was  the  biU  in  controversy  at  the  trial,  nor  that  some  other  or 
further  biU  was  not  furnished  in  due  tima  Such  matters  cannot 
be  effectually  reviewed  on  error  unless  they  are  definitely  preserved 
by  bill  of  exceptions  together  with  the  rulings  of  the  trial  court 
thereon. 

2l  Copabtnesship  a  Fact  to  Be  Fleaded. —  Correct  pleading  requires 
that  parties  intending  to  sue  as  partners  should  allege  the  fact  of 
their  copartnership  in  the  body  of  the  pleading.  But  the  general 
rule  is  that  a  failure  so  to  do  should  be  taken  advantage  of,  if  at  all, 
in  apt  time  and  before  final  judgment. 

3l  Ekbob  Without  Fbejudice  Not  Gbound  fob  Reversal.—  A  mere 
technical  variance  between  the  pleadings  and  proofs,  not  noticed  at 
the  trial,  which  does  not  prejudice  the  opposite  party,  will  not  be  con- 
sidered in  the  appellate  court  for  the  first  time  as  a  ground  for 
reversal. 
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Ettot  to  District  Court  of  Garfidd  County. 

Defendants  in  error,  plaintiffs  below,  brought  this  action, 
alleging  in  their  complaint  that  defendant  was  indebted  to 
them  on  an  account  in  the  sum  of  $1,000  for  services  as 
the  attorneys  of  defendant,  rendered  at  his  instance  and 
request  and  upon  his  retainer,  between  the  1st  day  of  Febru- 
ary, A.  D.  1883,  and  the  1st  day  of  June,  A.  D.  1884,  in 
prosecuting  and  defending  suits,  drawing  and  preparing 
instruments  in  writing,  taking  depositions,  preparing  mo- 
tions and  notices  and  serving  the  same,  and  advising  defend- 
ant in  and  about  his  business,  and  at  his  request,  which  serv- 
ices so  rendered  were  and  are  reasonably  worth  the  said 
sum  of  $1,000.  That  defendant  has  not  paid  the  same  ex- 
cept the  sum  of  $106.80. 

The  defendant  answered  to  the  effect  that  the  payment 
of  the  sum  of  $106.80  was  payment  in  full  for  plaintiffs' 
services,  and  that  he  was  not  indebted  to  the  plaintiff,  or 
either  of  them,  in  any  further  sum.  The  cause  was  tried 
by  jury.  Verdict  and  judgment  were  rendered  in  favor  of 
plaintiffs  for  the  snm  of  $777.66.  The  defendant  below 
brings  the  case  to  this  court  by  writ  of  error. 

Mr.  M.  B.  Carpentbb,  for  plaintiff  in  error. 

Mr.  H.  B.  Johnson,  for  defendant  in  error. 

Mb.  Justice  Elliott  delivered  the  opinion  of  the  conrt. 

It  is  assigned  for  error  that  the  court  erred  "  in  permit- 
ting testimony  of  plaintiff  to  be  given  upon  any  account,  as 
the  bill  of  particulars  was  not  filed  within  the  time  required 
by  law,  and  amounted  to  nothing  as  a  bill  of  particulars." 
A  single  extract  from  the  bill  of  exceptions  is  relied  on  as 
the  basis  for  this  assignment.  One  of  the  plaintiffs  being 
examined  as  a  witness,  plaintiffs'  counsel,  Mr.  Bartley, 
asked  him*  *'  What,  if  any,  services  did  you  perform  for  Mr. 
Fryer  in  the  month  of  February,  1883?  Objected  to  by 
Mr.  Ashton,  attorney  for  defendant,  for  the  reason  that 
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they  have  not  complied  with  the  notice  served  upon  them 
to  furnish  an  itemized  statement  of  the  things  done,  the 
dates  when  done,  and  the  cases  in  which  the  services  were 
rendered.  Mr.  Bartley  replies :  An  itemized  statement  and 
an  amended  statement  was  served  on  October  13,  1885. 
Objection  overruled.    Exception  taken." 

It  is  scarcely  necessary  to  say  that  the  question,  objec- 
tion, ruling  and  exception  thus  preserved  do  not  sustain  the 
assignment.  The  record  does  not  affirmatively  show  that 
any  bill  of  particulars  had  been  demanded  of  plaintiffs  in 
pursuance  of  section  63  of  the  code.  But  conceding  that 
snch  demand  was  duly  made,  it  does  not  appear  whether 
plaintiffs  failed  to  furnish  any  copy  of  the  account  at  all,  or 
whether  defendant  intended  to  question  the  sufficiency  of 
the  one  alleged  to  have  been  furnished.  A  bill  of  particu- 
lars is  not  a  part  of  the  record  proper.  This  court  cannot 
take  notice  that  the  paper  certified  in  the  transcript  as  a 
bill  of  particulars  was  the  bill  in  controversy  between  the 
attorneys  at  the  trial ;  nor  does  it  appear  that  some  other 
or  further  bill  of  particulars  was  not  furnished  in  due  time 
before  the  trial.  Such  n^atters  cannot  be  effectually  re- 
viewed on  error  unless  they  are  definitely  preserved  by  bill 
of  exceptions,  together  with  the  rulings  of  the  trial  court 
thereon.  Cooh  v.  Hughes^  1  Colo.  51 ;  Freas  v.  Tmitt^  2 
Colo.  495 ;  Hobhins  v.  JBuiler,  13  Colo.  496 ;  Butter  v.  Shum- 
wayy  cmtey  95. 

It  is  further  assigned  for  error  that :  "  The  evidence,  ver- 
dict and  judgment  are  given  plaintiffs  as  partners,  and  there 
is  no  allegation  of  partnership  in  the  complaint."  The 
names  of  the  parties  as  specified  in  the  title  to  this  action 
are  as  follows :  "  John  M.  Breeze  and  Lemuel  L.  Breeze, 
partners  doing  business  under  firm  name  of  Breeze  <fe 
Breeze,  plaintiffs,  v.  James  Fryer,  defendant."  The  words 
"partners  doing  business  under  firm  name  of  Breeze  & 
Breeze ''  in  this  title  are,  in  legal  effect,  regarded  as  de- 
8crvptio  jpersona/r-um^  and  not  as  indicating  that  plaintiffs 
sue  as  partners.    2  Wait's  Practice,  373.    Strictly  speaking. 
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therefore,  the  parties  did  not  sae  as  copartners,  bat  as  joint 
plaintiffs.  The  summons  followed  the  complaint  as  to  the 
names  and  capacity  in  which  plaintiffs  sued ;  no  question 
was  raised  by  demurrer  or  answer  as  to  such  names  or  ca- 
pacity ;  the  verdict  and  judgment  correspond  to  the  com- 
plaint and  summons,  indicating  the  plaintiffs  as  joint 
plaintiffs  and  not  as  copartners ;  so  there  was  not  even  a 
technical  variance  in  the  record  proper. 

Correct  pleading  undoubtedly  requires  that  parties  in- 
tending to  sue  as  partners  should  allege  the  fact  of  their 
copartnership  in  the  body  of  the  pleading.    But  the  general 
rule  is  that  a  failure  so  to  do  should  be  taken  advantage  of, 
if  at  all,  in  apt  time  and  before  final  judgment.    'So  objec- 
tion to  the  supposed  defect  in  this  case  was  interposed  in 
the  court  below  at  any  stage  of  the  proceeding;  and  no  at- 
tempt is  now  made  to  show  that  defendant  has  been  or  can 
in  any  way  be  prejudiced  by  the  omission  of  such  averment. 
The  complaint  is  unquestionably  sufficient  in  substance. 
The  objection  now  sought  to  be  raised  by  the  assignment 
of  error  is  at  most  a  mere  technical  variance  between  the 
pleadings  and  proofs  not  noticed  at  the  trial.    Under  the 
circumstances,  it  would  be  manifestly  unjust  and  contrary 
to  established  practice  to  allow  such  question  to  be  raised 
in  this  court  for  the  first  time.    If  the  objection  had  been 
made  at  the  trial,  the  plaintiffs  would  have  been  entitled  to 
amend  the  complaint  to  conform  to  the  proofs.    3  Cbitty^s 
Gen.  Practice,  480,  923;  Code  of  Civil  Procedure,  sea  78; 
Bliss  on  Code  Pleadings,  sec.  435  et  seq, ;    Wall  v.  To&megi 
52  Conn.  38. 

This  disposes  of  the  assignments  of  error  so  far  as  the 

same  have  been  presented  by  counsel  for  plaintiff  in  error 

in  their  brief  and  argument.    It  is  not  incumbent  upon  the 

court  to  go  farther.    The  judgment  of  the  district  coart  is 

affirmed. 

Affirmd. 
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gether  with  the  date  of  its  passage,  is  sufficient  under  the  statute,  the 
proceeding  not  being  a  criminal  prosecution. 
3.  Obdinance  to  Be  Valid  Must  Bb  Authobized.—  A  municipal  cor- 
poration can  exercise  only  such  powers  as  are  granted  to  it  by  its 
charter  or  by  the  general  law  of  the  state,  either  in  express  words 
or  by  necessary  or  reasonable  implication,  or  such  as  are  incidental 
to  the  powers  expressly  granted,  or  such  as  are  essential  to  the  ob> 
jects  and  puri)ose8  of  the  corporation.  A  municipal  corporation, 
under  a  general  grant  of  authority,  cannot  adopt  ordinances  which 
infringe  the  spirit  or  are  repugnant  to  the  policy  of  the  state  aa 
-declared  in  its  legislation. 

Error  to  La  Plata  County.  Court. 

This  action  was  originaUy  commenced  before  the  police 
magistrate  of  the  city  of  Durango.  The  complaint  upon 
ivhich  the  action  was  based  contains  the  following  charge : 
"  That  one  E.  Eeinsberg,  on  or  about  the  22d  day  of  June, 
1890,  said  day  being  then  and  there  a  Sabbath  day,  at,  to- wit, 
the  said  city  of  Durango,  county  of  La  Plata,  state  of 
Colorado,  then  and  there  being,  did  then  and  there  violate 
section  number  1  of  ordinance  number  229  of  the  city  of 
I>urango,  being  an  ordinance  entitled  an  ordinance  requir- 
ing the  observance  of  the  Sabbath,  by  keeping  open  his 
place  of  business  on  the  said  Sabbath  day,  and  the  display 
and  sale  of  goods,  after  9  o'clock  of  said  day, —  the  above 
ordinance  having  been  adopted  and  approved  May  20, 
1890." 

The  ordinance  under  which  the  prosecution  was  insti- 
tuted forbids  in  general  terms  all  labor  and  business  on 
Sunday  except  certain  specified  kinds.    Upon  appeal  to  the 


Cmr  OF  Durango  v.  Ebunsbeeo.  }J  gjj 

I  16    327 

1.  PBOSECunoN  Ukder  Ordinance,  W^hen  a  CnriL  Action.— A  prose-         ig  iss 

Gution  under  a  municipal  ordinance  for  an  offense  not  punishable  by  j   sa  311^ 

general  statute  is  not  a  criminal  proceeding,  but  a  civil  action,  and  [  on  ^ 

a  judgment  in  such  action  against  the  municipality  may  be  reviewed  '— — - 
on  error. 

2.  Complaint  for  Violation  of  Ordinance,  When  Sufficient.— A  i7»|mi 

complaint  for  the  violation  of  a  municipal  ordinance  which  states        1  le  327 
the  number  of  the  section  and  title  of  the  ordinance  violated,  to-        ^^kjoo 
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coanty  court  on  defendant's  motion  the  complaint  was 
quashed,  and  the  defendant  was  discharged  ^^  on  thegronnd," 
as  set  forth  in  the  record,  '^  that  the  city  council  had  no 
authority  to  pass  ordinance  number  229  so  far  as  relates  to 
the  charge  against  the  defendant  herein."  The  city  brings 
the  case  to  this  court  by  writ  of  error. 

Mr.  O.  S.  Galbbeath  and  Mr.  W.  R  Beck,  for  plaintiff 
in  error. 

Messrs.  Baeeb  &  McHollaio),  for  defendant  in  error. 

Mb.  Justice  Elliott  delivered  the  opinion  of  the  coort 

It  has  been  expressly  held  by  this  court  that  a  prosecu- 
tion under  a  municipal  ordinance  for  an  offense  not  ponish- 
able  by  general  statute  is  not  a  criminal  proceeding,  bat  a 
civil  action;  and  that  a  judgment  in  such  an  action  again^ 
the  municipality  may  be  reviewed  by  this  court  upon  writ 
of  error.     City  of  Greeley  v.  Hamma/a^  12  Colo.  94. 

Neither  the  complaint  nor  any  part  of  the  record  in  this 
case  discloses  the  kind  of  business  which  the  defendant  was 
accused  of  carrying  on  upon  the  Sabbath  day.  The  com- 
plaint charges  in  substance  that  he  kept  his  place  of  busi- 
ness open  and  displayed  and  sold  his  goods  on  a  certain 
Sabbath  day  in  the  city  of  Durango,  contrary  to  the  pro- 
visions of  a  certain  ordinance,  stating  the  section,  namber 
and  title  of  said  ordinance,  together  with  the  date  of  its 
passage. 

The  brief  and  argument  of  counsel  for  plaintiff  in  error 
are  devoted  to  the  question  of  the  validity  of  the  ordinance. 
But  our  decision  must  be  controlled  by  a  statutory  provision 
not  noticed  by  counsel  in  this  court,  and,  so  far  as  we  can 
discover  from  the  record,  not  presented  to  the  consideration 
of  the  county  court.  The  statute  relates  to  the  matter  of 
pleading  in  cases  of  this  kind.  Under  ordinary  rules  of 
pleading,  the  complaint  might  have  been  quashed  for  insuffi- 
ciency as  not  stating  a  cause  of  action,  that  is,  for  not 
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specifying  a  kind  of  business  against  the  carrying  on  of 
which  upon  Sunday  the  sanction  of  the  ordinance  might 
properly  be  invoked.  But  section  114  of  the  towns  and 
cities  act,  chapter  109,  General  Statutes  1883,  provides  as 
follows : 

"  In  all  suits  brought  for  the  recovery  of  any  fines  or 
penalties  for  violation  of  any  ordinance,  it  shall  be  sufficient 
to  state  in  the  complaint  or  affidavit  the  number  of  the  sec- 
tion and  title  of  the  ordinance  violated,  together  with  the 
date  of  its  passage,  without  stating  said  section  or  ordinance 
in  full  or  the  substance  thereof." 

It  must  be  remembered  that  this  is  a  civil  proceeding 
originally  Instituted  in  a  court  not  of  record.  Hence,  the 
statute  is  not  obnoxious  to  the  constitutional  requirement 
that  the  accused  in  criminal  prosecutions  steiU  have  the 
right  to  demand  the  nature  and  cause  of  the  accusation. 
Const.,  art.  2,  sec.  16.  Hence,  giving  effect  to  the  statutory 
provision,  the  complaint  must  be  held  sufficient  on  its  face 
both  in  form  and  substance.  The  defendant,  therefore, 
should  not  have  been  discharged  upon  motion.  The  kind 
of  business  which  he  was  accused  of  carrying  on  upon  Sun- 
day should  have  been  ascertained  by  evidence  or  otherwise 
as  a  matter  of  fact ;  if  found  guilty  of  violating  the  ordi- 
nance by  the  commission  of  some  act  which  the  city  coun- 
cil had  the  power  thus  to  prohibit,  he  should  have  been 
fined  as  the  ordinance  requires ;  otherwise,  he  should  have 
been  discharged. 

The  complaint  having  been  quashed  on  the  ground  that 
the  city  council  had  no  authority  to  pass  the  ordinance  ^'  so 
far  as  relates  to  the  charge  against  the  defendant,"  we  are 
asked  to  review  this  conclusion  of  the  lower  court.  This 
cannot  well  be  done,  since  the  specific  charge  against  the 
defendant  does  not  appear  in  the  record.  An  ordinance, 
like  a  statute,  may  be  valid  in  part  and  void  in  part.  Cooley, 
Const.  Lim.,  sees.  177, 178.  For  example,  it  must  be  con- 
ceded  that  such  business  as  may  by  municipal  authority  be 
prohibited  altogether  may  by  such  authority  be  prohibited 
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on  Sunday,  on  the  ground  that  the  greater  includes  the 
less  (Gen.  Stats.,  ch.  109,  sec.  14),  even  though  there  may 
be  other  kinds  of  business  with  which  town  and  city  gov- 
ernments are  not  intrusted  with  any  supervision  or  control 

A  municipal  corporation  can  exercise  only  such  powers 
as  are  granted  to  it  by  its  charter  or  by  the  general  law  of 
the  state,  either  in  express  words  or  by  necessary  or  reawn- 
able  implicationy  or  stick  as  are  incidental  to  the  powers  ex- 
pressly granted^  or  such  as  are  essential  to  the  objects  and 
purposes  of  the  oorporaMon.    Besides,  there  are  certain 
well-recognized  principles  by  which  the  powers  of  munici- 
pal corporations  to  pass  ordinances  in  the  nature  of  legis- 
lative enactments  are  limited  or  qualified.    For  example, 
municipal  ordinances  must  not  be  "  repugnant  to  the  con- 
stitution and  general  laws  of  the  state,"  nor  can  a  manici- 
pal  corporation,  "under  a  general  grant  of  authority,  adopt 
by-laws  (ordinances)  which  infringe  the  spirit  or  are  repng- 
nant  to  the  policy  of  the  state  as  declared  in  its  legislar 
tion."    1  Dillon  on  Mun.  Corp.  (3d  ed.)  sees.  89,  316, 329. 
The  ordinance  in  question  may  be  tested  by  these  and  other 
legal  principles  for  the  purpose  of  determining  its  validity 
as  to  "  the  charge  against  the  defendant "  when  the  specific 
act  of  which  defendant  is  accused  shall  become  judicially 
known.    But  it  is  not  incumbent  upon  this  court  to  antici- 
pate, discuss  or  settle  supposed  legal  controversies  upon 
writs  of  error.    We  cannot  undertake  to  determine  the 
validity  of  the  ordinance  in  question,  '^  so  far  as  relates  to 
the  charge  against  the  defendant,"  until  we  are  properly 
informed  of  the  specific  nature  of  such  charge. 

The  complaint  having  been  prepared  in  statutory  form, 

it  was  error  to  quash  it  upon  motion  before  the  particular 

act  of  which  defendant  was  accused  was  ascertained.    The 

judgment  of  the  county  court  is  reversed  and  the  canse 

remanded  for  further  proceedings. 

Heversei, 
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1.  Fraudulkmt  Intent  in  Jxtbt  Triaia— QuestioDB  of  frauduleot  intent 

are  generally  questions  for  tlie  jury. 

2.  Fraud — How  Ebtablishbd. —  Fraud  must  be  proved,  and  is  never 

to  be  presumed ;  but  a  resort  to  presumptive  evidence  may  be  had 
to  establish  it  Lest  however,  juries  should  indulge  in  presumptions 
of  fraud  from  insufficient  facts  or  circumstances,  appropriate  instruc- 
tions, if  requested,  should  be  given  by  the  court 

3.  Instructions  to  JuRiBa-~The  trial  court  may  exercise  a  sound  dis- 

cretion as  to  the  form  and  style  in  which  instructions  shall  be  given 
to  the  jury ;  and  such  discretion  should  be  exercised  with  a  view  to 
promote  substantial  justice  between  the  parties.  It  is  error  to  re- 
fuse a  request  to  charge,  correct  in  legal  effect  &nd  clearly  applicable 
to  a  material  question  of  fact  in  controversy,  unless  the  same  be 
otherwise  given  in  substance.  Instructions  to  juries  should,  as  far 
as  practicable,  be  given  in  plain  language ;  in  concrete,  rather  than 
abstract  terms ;  in  direct  form,  rather  than  by  way  of  inference^ 

Error  to  Superior  Court  of  Denver. 

From  the  record  it  appears  that  one  Brasher  was  engaged 
in  business  as  a  liquor  merchant  in  the  city  of  Denver  prior 
to  the  commencement  of  this  action  in  the  court  below, 
and  that  certain  of  his  goods  were  stored  with  Graham, 
Weber  &  Hill,  warehouseman.  Brasher  assigned  the  ware- 
hoase  receipts  to  Marsh,  plaintiff  in  error,  to  secure  certain 
alleged  indebtedness  in  favor  of  one  Mrs.  Howard  and  one 
Mrs.  Smith,  respectively.  The  trustee  accepted  the  secu- 
rity ;  and  the  warehousemen,  having  notice  of  the  assign- 
ment, consented  to  hold  the  goods  accordingly. 

While  Brasher's  affairs  were  in  this  condition,  the  Ken- 
tucky Distilling  Company,  claiming  an  indebtedness  against 
Brasher,  commenced  suit  against  him,  and  attached  the 
goods  thus  stored.  Thereupon  Marsh,  as  trustee,  com- 
Inenced  this  action  against  Cramer,  the  sheriff  making  the 
levy,  to  recover  the  value  of  the  goods  thus  attached.  The 
sheriff  defended  the  action,  justifying  the  seizure  under 
legal  process  in  favor  of  the  distilling  company  on  the 
ground  that  the  assignment  by  Brasher  to  Marsh  of  the 
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warehouse  receipts  was  fraudulent,  etc.  The  cause  was 
tried  to  a  jury,  and  verdict  and  judgment  were  rendered  for 
defendant.  The  plaintiff  brings  the  case  to  this  court  by 
writ  of  error. 

Mr.  Oblajndo  C.  Mabsh,  for  plaintiff  in  error. 
Messrs.  Woloott  &  Yaile,  for  defendant  in  error. 
Mb.  Justicb  Eluott  delivered  the  opinion  of  the  court. 

In  one  of  the  defenses  the  fraud  specially  pleaded  was  to 
the  effect  that  the  assignment  was  not  accompanied  by  an 
immediate  delivery  of  the  goods  and  chattels  attached,  and 
that  said  assignment  was  not  followed  by  an  actual  and 
continued  change  of  possession  of  said  goods,  but  that 
Brasher  continued  in  control  of  the  goods,  making  sales  of 
the  same,  etc.  This  defense  was  traversed  by  the  replicar 
tion. 

On  the  trial  it  was  shown  by  the  evidence  that  Brasher 
had  something  to  do  with  making  certain  sales  from  the 
goods  stored  in  the  warehouse.  It  thus  became  a  material 
question  for  the  jury  to  determine  whether  Brasher,  in  the 
making  of  such  sales,  was  acting  in  his  own  behalf  and  for 
his  own  interest,  or  whether  he  was  acting  solely  as  the 
agent  of  Marsh  for  the  purpose  of  having  the  proceeds  of 
the  goods  applied  upon  the  indebtedness  against  him  held 
by  Marsh  as  trustee  for  Mrs.  Howard  and  Mrs.  Smith. 

The  court,  in  its  charge  to  the  jury,  specified  certain  cir- 
cumstances under  which  the  assignment  might  be  upheld, 
as  well  as  certain  other  circumstances  under  which  the  as- 
signment should  be  deemed  fraudulent.  Plaintiff's  counsel 
thereupon  requested  the  court  to  charge  the  jury  to  the 
effect  that  if  they  should  find,  as  matter  of  fact,  that  the 
assignment  of  the  warehouse  receipts  to  Marsh  was  made 
in  good  faith,  as  explained  in  the  charge,  then  the  fact  that 
Marsh  may  have  employed  Brasher  thereafter  to  procure 
purchasers  of  this  property,  or  any  part  of  it,  would  not 
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defeat  a  recovery  by  plaintiff  in  this  case,  if  the  proceeds  of 
such  sales  were  for  the  benefit  of  Mrs.  Smith  or  Mrs.  How- 
ard. 

The  instraction  thus  requested  was  clearly  pertinent  to 
a  material  matter  in  controversy  under  the  issues  and  evi- 
dence, and  stated  the  law  applicable  thereto  with  substantial 
accuracy.  There  was  an  additional  clause  to  such  instruc- 
tion, not  stated  above,  which,  considered  alone,  might  per- 
haps be  understood  as  indicating  a  coqclusion  by  the  court 
upon  a  controverted  question  of  fact ;  but  such  clause,  taken 
in  connection  with  the  language  of  the  instruction  immedi- 
ately preceding  it,  could  not  have  mbled  the  jury.  The 
instruction,  as  a  whole,  was  not  subject  to  fair  legal  criti- 
cism. Cook  "0,  ManUy  6  Colo.  23 ;  WUcox  v.  Jctcksoriy  7  Colo. 
524. 

The  verdict  of  the  jury  may  have  been  controlled  by  the 
circumstance  that  Brasher  did  negotiate  certain  sales  of  the 
stored  goods  after  the  assignment  of  the  warehouse  receipts 
to  Marsh.  Hence  the  plaintiff  was  entitled  to  have  the  jury 
instructed  as  to  the  circumstances  and  conditions  under 
which  Brasher  might  properly  negotiate  such  sales  without 
invalidating  the  assignment.  Without  such  instruction  the 
jury  might  draw  a  conclusive  inference  of  fraud  from  the 
mere  fact  of  his  being  permitted  to  take  any  part  whatever 
in  the  sale  of  said  goods. 

Other  requests  to  charge  as  prayed  by  plaintiff,  and  re- 
fused, need  not  be  discussed.  The  foregoing  instruction  re- 
lating to  sales  negotiated  by  Brasher  was  not  embraced  in 
the  charge' of  the  court,  either  in  form  or  substance.  The 
refusal  to  give  the  same  was  duly  excepted  to,  and  error  is 
assigned  thereon  in  this  proceeding. 

It  is  the  province  of  the  trial  court  to  exercise  a  sound 
discretion  as  to  the  form  and  style  in  which  any  proposi- 
tion of  law  applicable  to  the  issues  under  the  evidence  shall 
be  stated  to  the  jury,  and  such  discretion  should  be  exer- 
cised with  a  view  to  promote  substantial  justice  between 
the  parties ;  but  it  is  error  to  refuse  a  request  to  charge 
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which  is  correct  in  legal  effect,  and  clearly  applicable  to  a 
material  question  of  fact  in  controversy,  nnless  the  same  be 
otherwise  given  in  snbstance.  When  a  proper  iDBtniction 
is  daly  requested  in  reference  to  a  material  controverted 
matter,  the  jury  should  not  be  left  without  judicial  guid- 
ance as  to  the  law  governing  such  subject  InstnictioDS  to 
juries  should,  as  far  as  practicable,  be  given  in  plain  lan- 
guage; in  concrete,  rather  than  abstract,  terms;  and  in 
direct  form,  rather  than  by  way  of  inference.  SutUm  v- 
Dana,  15  Colo.  98;  Pa/yne  v.  Oreen,  10  Smedes  &  M.  513; 
State  V.  Dunl»p,  65  N.  C.  288 ;  Improvement  Co.  v.  SUad,  9S 
U.  S.  166;  Thomp.  Trials,  §  2351. 

It  is  claimed  by  counsel  for  defendant  in  error  that  the 
judgment  of  the  lower  court  shoold  be  affirmed  for  the  res- 
son  that  the  assignment  included  all  of  Brasher's  property, 
and  that  such  an  assignment  in  favor  of  certain  creditors  to 
the  exclusion  of  others  was  in  violation  of  the  act  of  1&S5. 
Sess.  Laws,  p.  43.  It  is  a  sufficient  answer  to  sncbclaimto 
say  that  defendant  did  not  in  his  answer  plead  aoy  Bocb 
fraud  or  illegality  in  the  assignment,  nor  was  any  sQch 
qaestion  in  any  manner  raised  in  the  court  below;  so  it 
need  not  now  be  determined  whether  such  a  defense  can 
or  cannot  be  successfully  interposed  in  an  action  of  tbis 
character. 

It  is  assigned  for  error  that  there  is  no  evidence  that 
plaintiff  or  Mrs.  Howard  and  Mrs.  Smith  participated  in  or 
had  any  knowledge  of  Brasher's  fraudulent  intent,  even 
conceding  that  he  was  insolvent,  and  intended  by  the  as- 
signment to  defraud  his  creditors.     It  has  been  well  said 
that  fraud  must  be  proved,  and  is  never  to  be  presumed; 
but,  as  it  can.  rarely  be  proved  by  direct  evidence,  a  resort 
presumptive  evidence  often  becomes  necessary.    See  re- 
arks  of  Chief  Justice  Black,  in  Kaine  v.  WeigUy,  23  Pa- 
,.  183;  also.  Grimes  v.  HVl,  1«  Colo.  359.  Lest,  however, 
ries  should  indulge  in  presumptions  of  fraud  from  insnf- 
!ient  circumstances,  or  from  circumstanoes  which  may  be 
■nsistent  with  an  honest  and  lawful  purpose  when  prop- 
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erly  nnderstood,  a  party  charged  with  fraud,  as  well  as  his 
antagonist,  if  he  will  take  the  pains  to  prepare  and  request 
correct  and  appropriate  instructions,  is  entitled  to  have  the 
sam^  given  in  substance  by  the  court  in  its  charge,  for  the 
better  protection  of  his  rights  and  interests. 

It  is  well  settled  that  the  question  of  fraudulent  intent 
is  generally  a  question  for  the  jury.  Counsel  for  defendant 
in  error,  in  his  brief,  pertinently  says :  "  The  evidence  in 
such  cases  cannot  be  properly  presented  to  an  appellate 
court."  Nevertheless,  counsel  for  both  sides  have  under- 
taken to  discuss  the  merits  of  such  question  upon  the  evi- 
dence presented  in  this  record.  It  is  unnecessary  to  follow 
them  in  such  discussion.  The  question  should  be  left  for 
the  consideration  of  the  jury,  under  proper  instructions 
from  the  court,  upon  a  further  trial  of  the  action.  The 
judgment  of  the  superior  court  is  reversed  and  the  cause 

remanded. 

Reversed. 


16    835 
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1.  Bill  of  Exceptions,  when  Jxtdgment  Etttered  at  Term  Subse- 
quent to  Trial. — When  the  trial  is  had  at  one  term,  and  the  final 
judgment  is  not  entered  until  a  subsequent  term,  an  order  fixing  the 
time  within  which  a  bill  of  exceptions  may  be  filed,  made  at  the  time 
of  the  entry  of  judgment,  is  sufficient  authority  for  including  in  the 
record  the  prior  proceedings. 

a  Exceptions  Necessary  for  Review  op  Ruonqs  on  Testimony.— 
The  rulings  upon  the  admission  and  rejection  of  testimony  made  at 
the  trial,  if  excepted  to  at  the  time,  may  be  reviewed  upon  appeal, 
although  no  formal  exception  to  the  overruling  of  the  motion  for  a 
new  trial  was  taken. 

3.  Admissions  of  Pleadings.—  It  is  not  error  to  refuse  to  admit  evidence 

upon  matters  expressly  admitted  by  the  pleadings. 

4.  Depositions  —  Objections  Thereto  Must  Be  Made  Before  Trial. 

Under  our  practice,  only  such  objections,  exception  and  motions  in 
respect  to  depositions  wiU  be  considered  as  are  made  before  trial 

5.  Proof  of  Reputation  of  One  Neither  a  Party  Nor  Witness 

Improper.  —  When  adultery  is  charged,  it  is  not  error  to  refuse 
evidence  of  the  good  reputation  for  chastity  of  the  person  with  whom 
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the  adultery  is  alleged  to  have  been  oommittod,  when  the  general 
reputation  of  such  person  has  not  been  put  in  issue,  she  being  neither 
a  party  to  nor  a  witness  in  the  case. 
(L  DiTORCB  -—  Allowance  to  Wife  for  Attorney's  Fees  when  She 
IS  Plaintiff. —  A  wife  suing  for  divorce,  if  without  sufficient  sepa- 
rate estate,  may  properly  be  allowed  reasonable  attorney's  fees  to 
be  paid  from  the  husband's  estate,  varying  in  amount  with  reference 
to  the  value  of  the  services  and  the  financial  condition  of  the  parties ; 
but  where  the  husband^s  estate  is  small,  this  fact  must  be  given  due 
weight  in  fixing  the  amount  that  may  properly  be  allowed  for  such 
purpose  out  of  his  estate. 

Appeal  fT(ym  Superior  Cowrt  of  Denver. 

Action  for  divorce,  alimony  and  custody  of  minor  chil- 
dren. Appellee,  Laura  Cowan,  as  plaintiff  below,  rested 
her  application  for  divorce,  etc.,  upon  two  distinct  charges 
against  the  defendant  Edwin  E.  Cowan,  viz.,  adultery  and 
extreme  cruelty. 

The  trial  of  these  issues  resulted  in  a  general  verdict  in 
favor  of  appellee.  This  verdict  was  rendered  upon  the  2d 
day  of  January,  1889.  A  motion  for  a  new  trial  was  filed 
and  denied  upon  January  21, 1889.  An  appeal  to  this  court 
prayed  and  allowed  the  same  day.  No  further  action  ap- 
pears to  have  been  taken  in  the  case  at  that  term  of  court. 
At  the  next  term,  on  March  14, 1889,  the  cause  was  called 
for  hearing  upon  the  question  of  alimony  and  custody  of  the 
children,  and,  upon  the  15th  day  of  the  month  of  April  fol- 
lowing, the  final  decree  was  rendered.  By  this  decree  the 
bonds  of  matrimony  between  the  parties  were  dissolved. 
Appellee  was  given  the  custody  of  the  children,  the  issue 
of  said  marriage,  the  same  being  Cora  H.,  Ethel  M.,  and 
Augusta,  aged,  respectively,  about  thirteen,  nine  and  six 
years  at  the  time  of  the  trial.  Permanent  alimony  was 
awarded  the  plaintiff  in  the  sum  of  $15,000,  and  counsel 
fees  in  the  sum  of  $1,800,  and  said  amounts  were  made  a 
lien  upon  certain  property  belonging  to  appellant. 

Mr.  H.  E.  LuTHE  and  Messrs.  Wblls,  MoNeal  &  Tatjjob, 
for  appellant. 
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Messrs.  Benedict  &  Phelps,  for  appellee. 

Mb,  JusnoB  Hatt  delivered  the  opinion  of  the  court. 

Objection  is  made  to  any  consideration  of  the  matters 
brought  here  by  the  bill  of  exceptions  upon  our  review  of 
the  trial  of  the  divorce  issues.  This  objection  is  based  upon 
the  fact  that  the  bill  was  neither  presented  at  the  term  at 
which  these  issues  were  tried,  nor  was  any  order  extend- 
ing the  time  within  which  the  same  might  be  presented 
made  at  that  term.  Neither  was  necessary.  An  order 
fixing  the  time  within  which  a  bill  of  exceptions  might  be 
presented  was  made  at  the  time  the  final  decree  was  en- 
tered, and  this  is  all  the  statute  requires.  StocJcing  v.  Morey^ 
14  Colo.  317.  And  it  is  not  necessary,  under  the  present 
provisions  of  the  Civil  Code,  to  preserve  a  formal  exception 
to  the  overruling  of  a  motion  for  a  new  trial,  in  order  that 
this  court  may  consider  the  exceptions  reserved  to  the  rul- 
ings of  the  court  upon  the  admission  and  rejection  of  testi- 
mony at  the  trial.    Civil  Code  1887,  §  387. 

A  number  of  assignments  of  error  are  based  upon  the  ad- 
mission and  rejection  of  evidence  at  the  trial.  These  in 
most  instances  relate  to  matters  that  could  have  had  but 
slight  effect  upon  the  substantial  merits  of  the  controversy 
between  the  parties.  They  will,  however,  be  briefly  no- 
ticed. 

1.  When  plaintiff  was  upon  the  stand,  she  was  asked, 
upon  cross-examination,  as  to  how  the  house  occupied  by 
her  was  furnished,  etc.  This  question  is  claimed  to  be  ma- 
terial, under  the  allegation  of  the  plaintiff  that  the  defend- 
ant at  one  time  deserted  plaintiff,  leaving  her  with  three 
children  to  provide  for,  without  making  adequate  provision 
for  their  support.  It  is  said  that,  if  the  house  was  well  fur- 
nished, it  might  perhaps  have  been  shown  that  the  plaintiff 
could  have  in  part  supported  herself  and  children  from  the 
rent  of  rooms.    It  is  sufficient  answer  to  this  contention  to 

say  that,  when  she  attempted  so  to  do,  her  husband  objected, 
Vol.  16  —  22 
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and  turned  the  roomers  awav.  Further  than  this,  it  is  ex- 
pressly admitted  by  the  pleadings  that  the  house  was  well 
furnished  at  the  time  to  which  this  inouiry  was  directed; 
hence  the  evidence  was  unnecessary.  When  the  question 
of  alimony  was  under  consideration  at  a  subsequent  term, 
the  witness  answered  fully  in  regard  to  the  value  and  char- 
acter of  such  furnishmgs,  and  we  do  not  think  the  previous 
rejection  of  the  testimony  was  error. 

2.  The  next  objection  urged  is  based  upon  the  rulings  of 
the  court  at  the  trial  in  reference  to  a  portion  of  the  depo- 
sition of  the  witness  Mrs.  Ennis.  This  objection  was  made 
too  late,  and  must  be  deemed  to  have  been  waived  under 
section  353  of  the  Civil  Code,  which  provides  that  '*  all  ob- 
jections, exceptions  and  motions  in  respect  to  depositions 
shall  be  made  and  disposed  of  before  the  trial ;  provided, 
that  objections  to  the  competency,  relevancy  or  materiality 
of  the  testimony  therein  may  be  reserved  and  ruled  on  dar- 
ing the  trial."     Sec.  353,  Code  1887. 

3,  4.  The  third  exception  argued  here  relates  to  the  rul- 
ing of  the  court  sustaining  an  objection  to  the  following 
question  propounded  to  the  defendant  while  upon  the  stand: 
"Why  did  you  think  the  children  were  in  danger?"  It  is 
claimed  that  this  question  was  pertinent  and  proper,  as  ex- 
plaining plaintiffs  conduct  towards  his  wife  u|X)n  an  occa- 
sion, when  she  swears  she  was  forcibly  thrust  down-stairs 
by  him.  Both  parties  were  fully  examined  upon  all  the 
facts  and  circumstances,  in  connection  with  that  episode, 
and  each  allowed  to  detail  at  length,  before  the  jury,  his  or 
her  version  of  the  matter;  and,  although  an  objection  was 
sustained  to  this  particular  question,  the  witness  answered 
the  same  in  connection  with  his  answer  to  the  next  inter 
rogatory,  thus  curing  the  harm,  if  any,  that  might  have 
otherwise  resulted  from  sustaining  the  objection.  The  tes- 
timony of  the  defendant,  as  to  his  motive  for  calling  upon 
the  servant  upon  a  certain  occasion,  which  is  the  fourth 
point  urged  against  the  conduct  of  the  trial  below,  was 
properly  excluded. 
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5.  The  fifth  relates  to  the  motive  of  the  plaintiflP  in  bring- 
ing this  suit.  We  think  this  was  also  properly  excluded.  The 
attempt  being  to  prove  by  the  witness  Fond  that  the  plaint- 
iff had  made  statements  showing  that  she  had  a  bitter 
hatred  towards  the  defendant,  it  is  sufficient  to  say  that 
such  evidence  was  entirely  unnecessary.  During  the  plaint- 
iff's long  examination  in  chief,  as  well  as  upon  cross-exam- 
ination, she  made  no  attempt  to  conceal  the  fact  that  she 
entertained  the  feelings  towards  the  defendant  attributed 
to  her.  Almost  every  answer  is  an  admission  that  she  did 
entertain  such  hatred.  Further  evidence  upon  this  point 
was  entirely  unnecessary. 

The  defendant  was  charged  with  having  committed  adul- 
tery with  one ,  and  counsel  for  appellant  complained 

because  the  court  refused  to  allow  them  to  inquire  into  the 
general  reputation  of  said  person  for  chastity.  The  argu- 
ment is  that,  when  the  general  reputation  for  chastity  of  one 
is  in  evidence,  it  is  competent  to  show  such  person's  good 
reputation.  This  rule  has  no  application,  underthe  circum- 
stances of  this  case.  The  general  reputation  of  the  party 
with  whom  the  adultery  is  alleged  to  have  been  committed 
was  not  in  issue.  She  was  neither  a  party  to  nor  a  witness 
in  this  case.    The  testimony  was  properly  refused. 

The  case  appears  to  have  been  fairly  submitted  to  the 
jury,  under  proper  instructions.  Thd  evidence,  although 
quite  conflicting,  is  sufficient  to  sustain  the  verdict,  and  we 
see  no  reason  for  disturbing  the  decree  of  the  trial  court 
dissolving  the  bonds  of  matrimony  between  the  parties. 
No  ferror  is  urged  to  that  part  of  the  decree  relating  to  the 
custody  of  the  children. 

Appellant  claims  the  amount  decreed  appellee  as  per- 
manent alimony,  and  for  counsel  fees,  etc.,  to  be  grossly 
excessive.  In  view  of  his  financial  condition,  we  think 
there  is  some  merit  in  this  claim.  The  only  property  be- 
longing to  the  defendant,  as  shown  by  the  evidence,  con- 
sists of  four  lots  on  the  corner  of  Twenty-first  and  Stout 
streets,  in  the  city  of  Denver,  with  a  dwelling-house  thereon. 
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The  market  value  of  this  property  at  the  time  of  the  trial 
was  variously  estimated  by  the  witnesses  at  from  twenty 
to  thirty  thousand  dollars.  Taking  the  testimony  alto- 
gether, and  it  may  be  said  to  fix  the  value  of  the  property 
at  $25,000,  less  the  sum  of  $1,200,  due  for  tax^  thereon. 

It  is  in  evidence  that  the  defendant  had  received  several 
thousand  dollars  from  the  sale  of  property  during  the 
former  years  immediately  preceding  the  trial.  Such  prop- 
erty was  incumbered,  however,  and  the  amounts  received 
therefrom  by  defendant  were  not  more  than  suflRcient  to 
pay  his  living  expenses  up  to  the  time  of  the  trial  and  the 
amounts  awarded  the  plaintiflf  for  temporary  alimony. 

It  is  also  shown  that,  five  or  six  years  previous  to  the 
trial,  while  he  was  a  member  of  the  firm  of  Cowan  &  Co., 
the  firm  had  deposits  in  bank  at  difi^erent  times  to  their 
credit  in  amounts  ranging  from  ten  to  thirteen  thousand 
dollars.  The  latter  testimonv,  in  view  of  the  remoteness 
of  the  time  and  uncertainty  of  the  liabilities,  etc.,  is  of  no 
weight. 

The  defendant  upon  the  trial  testified  that  the  Stont- 
street  property  constituted  his  sole  and  only  asset,  and 
that  he  was  then  indebted  to  various  parties  in  amonnts 
aggregating  something  over  $6,000.  That  he  is  aflSicted 
with  spinal  sohlerotis,  a  malady  that  in  a  great  measure  in- 
capacitates him  for  business,  is  established.  Under  these 
circumstances,  we  are  of  the  opinion  that  the  plaintiff 
should  not  have  been  allowed  out  of  the  defendant's  estate 
for  counsel  fees  and  permanent  alimony  more  than  the 
sum  of  $14,000.  As  fixed  by  the  decree,  the  aggregaite  of 
these  items  is  $16,800.  A  wife  suing  for  divorce,  if  with- 
out  suflBcient  separate  estate,  may  properly  be  allowed  rea- 
sonable  attorney's  fees  to  be  paid  from  the  husband's  estate, 
varying  in  amount  with  reference  to  the  value  of  the  serv- 
ices and  the  ability  of  the  defendant  to  pay ;  but  where 
the  estate,  as  here,  is  not  large,  this  fact  must  be  given  due 
weight  in  fixing  the  amount  that  may  properly  be  allowed 
her,  for  this  and  other  purposes,  out  of  his  estata    If 
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divorce  applicants  desire  an  array  of  eminent  counsel,  it  is 
their  privilege  to  provide  themselves  therewith  at  their  own 
expense ;  but  the  amount  to  be  allowed  the  wife  for  counsel 
fees  from  the  husband's  estate  must  be  governed  to  some 
extent  by  the  situation  in  life  of  the  parties  and  the  hus- 
band's ability  to  pay.  We  shall  not  disturb  the  allowance 
in  this  case  as  an  independent  item,  as  appellee  seems  to  de- 
sire same  should  not  be  interfered  with ;  but,  in  the  opin- 
ion of  the  court,  $14,000  is  the  limit  that  should  have  been 
allowed  for  all  purposes.  Leaving  the  attorney's  fees  un- 
changed, this  would  leave  the  wife  as  permanent  alimpny 
the  sum  of  $12,200.  This  is  all  we  think  she  is  entitled  to, 
under  the  circumstances  of  this  case,  and  the  decree  should 
be  modified  accordingly.  The  decree  is  reversed  as  to  the 
amount  allowed  for  permanent  alimony,  with  direction  to 
the  court  below  to  modify  the  same  in  this  respect  in 
accordance  with  the  views  herein  expressed. 

Decree  modified. 

Mb.  Justtcb  Elliott  did  not  participate  in  this  decision. 


Eannaugh  v.  Quartette  Mining  Co. 

1.  Pl^EADINO  — WmSN  to  TaKB  ADVANTAGE  OP  A  DEPARTURE.— Where 

the  facts  relied  upon  in  the  replication  constitute  a  departure  from 
the  cause  of  action  stated  in  the  complaint  the  defendant  waives  his 
right  to  take  advantage  of  the  same  by  voluntarily  going  to  trial 
without  objection.    Both  at  common  law  and  under  the  code  a  de-  '  20b,  281 
parture  in  pleading  can  only  be  taken  advantage  of  before  trial  by  L^^^il 
demurrer  or  otherwisa 
2l  Adverse  Claims  to  Minino  Lands— Statutory  Limitations.— It 
is  the  policy  of  the  law  to  require  the  claims  of  all  parties  to  mining 
claims  to  be  adjusted  prior  to  the  issuance  of  a  patent    The  proceed- 
ings before  the  land  department  to  procure  patents  are  judicial  in 
character,  and  the  publication  of  notice,  as  provided  by  the  statute, 
brings  all  parties  into  court ;  and  if  they  stand  by  and  allow  the 
statutory  time  for  filing  adverse  claims,  or  for  bringing  suit  in  sup- 
port thereof,  to  elapse,  their  rights,  so  far  as  the  same  might  have 
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been  determined  in  such  proceedings,  in  tlie  absence  of  frand  or  du»- 
take,  are  forever  loat 

S.  DiuoENCE  Required  m  the  PBOSECunoir  or  Adversk  Cuna— 
A  partf  who  files  his  adverse  claim  in  due  time,  but  ftfierwanb 
allows  the  same  to  be  diEmiased  for  failure  to  prosecute,  etanda  id  do 
more  favorable  position  than  if  he  had  failed  entirely  to  file  advene 
proceedings. 

4  Consequences  op  Failure  of  Adverse  Pbocesmnor— The  defend- 
ant m  thia  case,  having  failed  in  hie  adverse  proceedings,  taanot  be 
permitted  to  show  in  the  courts  that  the  parly  applying  for  a  paCenl 
bad  not  fully  coiuphed  with  the  law. 

Appeal  from  District  Court  of  Lake  County. 

AcmoiT  for  possession  ot  and  damages  to  real  propert?. 

Appellee,  as  plaintiff  below,  filed  its  complaint  against 

the  appellant,  in  which,  after  alleging  its  own  corporate 

existence,  it  is  declared  in  substance  that  it  was,  and  since 

August  15,  1886,  had  been,  the  owner  and  entitled  to  the 

possession  of  the  Little  Winnie  lode  mining  claim,  gitnated 

in  said  county,  basing  its  ownership  upon  a  full  compliaoce 

with  the  local  laws  and  rules  of  miners,  the  laws  of  the 

United  States  and  of  the  state  of  Colorado,  and  actual  prior 

possession;  that  about  December  5,  1SS6,  the  defendant 

obtained  possession  of  a  shaft  on  the  Treasure  Vault  claim, 

near  the  side  line  of  the  Little  Winnie,  from  which  it  ran  a 

certain  drift  into  the  latter  claim,  and  at  once  proceeded 

to   extract,  remove  and  sell  ore  belonging  to   plaintiff's 

claim,  converting  the  proceeds  to  its  own  ose ;  and  that  the 

defendant  also  since  said  time  ha^  withheld  the  possession 

remises  in  dispute,  to  the  plaintiff's  damage,  eta 

iamages  are  also  claimed,  based  upon  the  valae  of 

alleged  to  have  been  extracted. 

nswer,  after  denying  the  trespasses  complained  of, 

hat  the  plaintiff  ever  had  been,  or  then  was,  the 

r  entitled  to  the  possession  of  the  so-called  "  Little 

'  claim,  either  by  virtue  of  compliance  with  any 

rs  or  statutes,  or  otherwise.    Defendant  also  denies 

said  claim  was  ever  located  as  required  by  law,  or 

ver  had  any  existence  as  a  lode  mining  chtim.    He 
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admits  that  he  was  in  possession  of  the  Treasure  Yault 
claim,  but  denies  that  he  wrongfully  or  otherwise  com- 
mitted the  trespass  or  ouster,  or  made  the  entry  com- 
plained of. 

The  defendant  also  filed  a  cross-complaint,  setting  forth 
the  location,  discovery  and  ownership  of  the  Treasure  Vault 
lode  mining  claim,  and  alleging  that  the  owners  of  the 
same  had,  prior  to  the  said  trespass,  made  a  lease  to  him  of 
the  same,  from  a  portion  of  which  he  had  been  ousted  by 
the  appellee.  A  replication  was  afterwards  filed,  in  which, 
after  denying  all  the  allegations  of  the  cross-complaint,  the 
following  is  pleaded : 

**•  Plaintiff,  further  answering  said  cross-complaint,  says 
that  on  the  19th  day  of  February,  A.  D.  188i',  the  United 
States  Gold  &  Silver  Mining  Company,  the  owner  of  the 
Little  Winnie  lode  mining  claim  *  mentioned  in  the  com- 
plaint herein,  filed  its  application  in  the  district  land-office 
of  the  United  States  for  patent  for  said  Little  Winnie  claim ; 
that  notice  of  such  application  was  duly  published  for  the 
period  of  sixty  days  required  by  law.  That  during  said 
period  of  publication,  to  wit,  on  the  3d  day  of  April,  A.  D. 
1880,  the  claimants  of  the  said  Treasure  Vault  mining  claim 
filed  in  said  land-office  a  protest  and  adverse  claim  against 
said  application  for  patent,  and  that  other  adverse  claims  in 
behalf  of  other  mining  locations  were  also  filed  in  said  land- 
office  against  said  application ;  that  within  thirty  days  after 
the  filing  of  their  said  adverse  claim  the  said  claimants,  be- 
ing  the  parties  mentioned  in  the  said  cross-complaint,  com- 
menced their  action  in  the  district  court  of  Lake  county  to 
try  and  determine  the  title  to  that  portion  of  said  Little 
Winnie  claim  claimed  by  them  as  a  part  of  said  Treasure 
Vault  claim,  which  said  action  was  afterwards  removed  to 
the  circuit  court  of  the  United  States  for  the  district  of  Colo- 
rado, sitting  at  Denver,  and  that  said  action  was,  in  said 
circuit  court,  afterwards,  on  the  20th  day  of  July,  A.  D. 
1886,  by  said  court  dismissed  at  the  costs  of  the  plaintiffs 
therein,  the  said  claimants  of  the  Treasure  Vault  claim ; 
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that  the  said  adverse  claims  of  said  parties  were  thereby 
waived,  and  the  adverse  claims  of  all  other  parties  were 
also  waived,  and  on  the  5th  day  of  November,  A.  D-.  1886, 
there  were  no  suits  pending  or  determined  in  any  court 
against  the  United  States  Gold  &  Silver  Mining  Company, 
involving  the  title  to  the  said  Little  Winnie  lode  mining 
claim,  and  this  plaintitf,  the  grantee  of  the  said  United 
States  Gold  &  Silver  Mining  Company  and  its  grantees, 
was  and  is  entitled  to  pay  to  the  receiver  of  said  land-office 
for  said  Little  Winnie  mining  claim,  and  receive  a  United 
States  patent  therefor;  that  by  reason  of  the  premises  the 
defendant  or  any  other  person  or  persons  under  whom  he 
claims  is  estopped  and  barred  from  denying  that  the  plaint- 
iff is  the  owner  of  said  Little  Winnie  claim,  or  from  assert- 
ing title  to  any  portion  of  the  land  included  within  its 
boundaries.'^ 

The  cause  was  tried  to  the  court  without  a  jury.  Judg- 
ment for  plaintiff  for  possession  and  costs.  The  remaining 
facts  suflSciently  appear  in  the  opinion. 

Messrs.  Pattebson  &  Thomas,  for  appellant. 

Messrs.  C.  I.  Thompson,  Ruckeb  &  Ewmo,  and  Messrs. 
Sayeb  &  Blake,  for  appellee. 

Mr.  Justice  Hayt  delivered  the  opinion  of  the  court. 

Although  there  is  a  large  number  of  errors  assigned, 
the  determination  of  two  questions  will,  we  think,  dispose 
of  all  of  them. 

1.  Could  plaintiff  under  the  pleadings  show  title  by  pur- 
chase? In  actions  of  this  character  it  is  provided  by  the 
code  that  when  "  plaintiff  claims  the  legal  right  to  occupy 
and  possess  the  premises  under  the  local  laws  and  rules  of 
any  mining  district,  or  of  the  United  States,  the  state  of 
Colorado,  or  otherwise,  the  complaint  shall  contain  a  brief 
statement  of  such  possessory  claim,  and  whether  the  ri^t 
claimed  is  by  pre-emption  or  purchase,  or  by  right  of  actual 
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prior  possession  on  the  public  domain  of  the  United  States." 
Code  1887,  §  267. 

Plaintiff  in  his  complaint  in  this  case  bases  his  claim  upon 
his  prior  possession  and  location  of  the  property  under  the 
mining  laws  of  the  state  and  of  the  United  States,  etc.,  the 
claim  by  purchase  first  appearing  in  the  replication.  If  it 
be  conceded  that  the  claim  of  title  by  purchase  as  set  up  in 
the  replication  is  a  departure  from  the  cause  of  action  as 
pleaded  in  the  complaint,  this  could  only  have  been  taken 
advantage  of  by  demurrer,  motion,  or  otherwise  before 
trial.  If  this  had  been  done,  the  complaint  might  have 
been  amended,  and  the  omission  supplied.  It  was  not  done. 
By  voluntarily  going  to  trial  with  the  pleadings  as  they 
were,  the  defendant  must  be  held  to  have  waived  such  ob- 
jections. This  is  true  at  common  law  as  well  as  under  the 
code.  Bliss,  Code  PL,  §  396;  2  Chit.  PL  (16th  ed.)  p.  678; 
Keay  v,  Goodwin^  16  Mass.  1 ;  Andrus  v.  Waring^  20  Johns. 
1&2 ;  New  v.  Wamhach,  42  Ind.  456. 

2.  By  the  answer  and  cross-complaint  they  claim  the  right 
of  possession  to  the  property  in  controversy  by  virtue  of  a 
lease  of  the  Treasure  Vault  lode;  hence  it  becomes  im- 
portant to  determine  the  effect  of  the  patent  proceedings 
upon  the  title  to  said  claim.  This  raises  the  second  ques- 
tion, which  may  bo  stated  thus : 

May  the  owners  of  the  Treasure  Vault  mining  claim,  not- 
withstanding their  failure  to  adverse,  present  in  this  action 
claims  which  they  or  their  grantors  then  had  to  the  ground 
included  in  the  application  for  a  patent  to  the  Little  Winnie 
lode  mining  claim? 

The  facts  in  reference  to  the  patent  proceedings  and  ad- 
verse suit  were  admitted  or  conceded  upon  the  trial  prac- 
tically as  set  forth  in  the  replication.  It  thus  appears  that 
the  owners  of  the  Treasure  Vault  lode  filed  within  the  time 
given  by  statute  its  protest  and  adverse  against  the  issu- 
ance of  a  patent  to  plaintiff's  grantor,  the  then  owner  of 
the  Little  Winnie  claim ;  and  that  in  due  time  said  parties 
commenced  an  action  in  support  of  said  adverse  claim, 
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which  action  was  pending  for  a  number  of  years,  and  then 
dismissed  at  appellant's  cost  for  failure  to  prosecute.  Ap- 
pellant, after  permitting  the  suit  instituted  by  him  to  be 
dismissed  for  want  of  prosecution,  certainly  stands  in  no 
more  favorable  position  here  than  if  he  had  failed  entirely 
to  file  adverse  proceedings. 

The  act  of  congress  declares  that,  if  no  adverse  claim  be 
filed  within  sixty  days,  ^^  it  shall  be  assumed  that  no  ad- 
verse claim  exists."  The  object  of  the  law  is  to  require  the 
claims  of  all  parties  to  be  adjusted  prior  to  the  issuance  of 
a  patent.  The  proceedings  before  the  land  department  are 
judicial  in  character,  and  the  publication  of  notice  as  re- 
quired brings  all  parties  into  court ;  and,  if  they  stand  by 
and  allow  the  statutory  time  for  filing  adverse  claims,  or 
for  bringing  suit  in  support  thereof,  to  elapse,  their  rights, 
so  far  as  the  same  might  have  been  determined  in  such  pro- 
ceedings, in  the  absence  of  fraud  or  mistake  (neither  of 
which  are  here  pleaded),  are  forever  lost.  Lee  v.  StaU^  9 
Colo.  208 ;  Hunt  v.  Mining  Co.y  14  Colo.  451 ;  Seymour  v. 
Fisher,  ante,  p.  188;  Wight  v.  Dubois,  21  Fed.  Kep.  693. 
The  case  last  cited  is  directly  in  point.  It  received  the 
sanction  of  this  court  in  Hunt  v.  Milling  Co.^  supra.  It  is 
not  necessary  to  repeat  the  reasoning  or  give  in  detail  the 
conclusions  there  announced.  It  is  absolutely  decisive  of 
this  case. 

The  defendant,  having  failed  in  his  adverse  proceeding, 
cannot  in  this  action  be  permitted  to  show  that  the  discov- 
ery shaft  of  the  Little  Winnie  claim  was  not  within  the 
boundaries  of  such  claim,  or  to  take  advantage  of  any  fail- 
ure on  the  part  of  said  United  States  Gold  &  Silver  Min- 
ing Company  to  file  its  articles  of  incorporation,  together 
with  the  laws  of  the  state  of  Illinois,  in  the  office  of  the 
secretary  of  state,  before  the  purchase  of  the  jwoperty  in 
controversy.  It  is  only  necessary  in  conclusion  to  say  that 
the  trial  below  seems  to  have  been  conducted  in  accord- 
ance with  the  foregoing  views.    The  evidence  justifies  the 

judgment,  and  it  must  be  afSrmed. 

Affirmed. 
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1.  JuDOMSNT— Conditions  fob  Entry  Illegal.— A  court  has  no  right 

to  require  as  a  condition  precedent  to  the  entry  of  final  judgment 
that  a  part  of  said  judgment  be  first  paid. 

2.  SCandamub  to  Judicial  Tribxtnalb. —  The  writ  of  mandamus  can- 

not be  used  to  control  judicial  discretion,  but  it  may  properly  be 
invoked  to  command  a  subordinate  court  to  proceed  to  judgment 

Petition  for  MandomhUB. 
Messrs.  Wells,  McNeal  &  Taylob,  for  petitioner. 
Mb.  Justice  Hayt  delivered  the  opinion  of  the  court. 

This  is  an  original  application  for  a  writ  of  mandamus  to 
be  directed  to  the  respondent,  commanding  him  as  one  of 
the  judges  of  the  second  judicial  district  to  enter  a  decree 
in  a  case  pending  in  said  court.  It  is  not  necessary  to  de- 
termine any  question  of  fact  upon  this  application.  It  ap- 
pears that  some  time  in  the  month  of  August,  1889,  an 
action  was  commenced  in  the  district  court  of  Arapahoe 
coanty  by  petitioner  as  plaintiff,  against  Katie  J.  Eosenfeld, 
as  defendant.  The  action  was  for  the  purpose  of  dissolv- 
ing the  bonds  of  matrimony  existing  between  plaintiff  and 
defendant.  The  defendant,  Katie  J.,  appeared  in  said  cause 
and  answered  the  complaint,  denying  all  the  material  aver- 
ments thereof.  Shortly  after  the  institution  of  the  action 
an  order  was  made  by  the  district  court  requiring  the 
plaintiff  to  pay  defendant  a  certain  sum  per  month  as  tern- 
pK>rary  alimony,  and  an  allowance  for  counsel  fee  was  also 
made. 

Afterwards  the  case  was  called  for  trial  before  respond- 
ent and  a  jury.  Both  parties  to  that  suit  were  present  in 
person  and  by  attorney,  and  a  trial  was  regularly  had,  re- 
sulting in  the  jury  finding  the  issues  for  the  plaintiff. 
Thereafter  a  motion  was  made  to  set  aside  said  verdict  and 
for  a  new  trial,  which  motion  was  by  said  judge  overruled, 
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and  the  case  coming  on  further  to  be  heard,' the  jadge 
rendered  a  decision  to  the  effect  that  the  plaintiff  in  said 
suit  was  entitled  to  a  decree  dissolving  the  bonds  of  matri- 
mony between  the  plaintiff  and  defendant,  and  ^^  that  the 
defendant  should  be  awarded  the  sum  of  $5,000  as  perma-. 
nent  alimony."  Plaintiff  had  previously  been  required  to 
pay  for  the  use  of  the  defendant  the  sum  of  $500  as  conn, 
sel  fees,  and  also  alimony  pendente  lite^  first  at  $75,  and 
Uien  at  $100  per  month.  It  affirmatively  appears  that  all 
these  sums  had  been  paid  prior  to  the  time  the  case  was 
reached  for  judgment.  Ilespondent,  after  outlining  his  de- 
cree, refused  to  enter  the  same  unless  $1,000  of  the  $5,000 
awarded  the  defendant  should  be  first  paid,  and  afterwards 
prepared  a  written  decree,  inserting  said  condition  therein, 
but  refusing  to  sign  the  same  until  the  condition  should  be 
complied  with. 

The  sole  question  raised  upon  this  application  relates  to 
the  right  of  the  district  court  to  require,  as  a  condition  pre- 
cedent to  the  entry  of  any  judgment,  the  payment  of  the 
said  sum  of  $1,000.  From  the  written  opinion  of  the  jadge 
filed  at  the  time,  it  appears  that  said  condition  was  at- 
tached for  the  reason  that  the  judge  was  of  the  opinion 
that  the  money  would  not  be  otherwise  paid.  We  do  not 
think  the  court  had  any  authority  to  attach  such  condition. 
The  case  haid  already  proceeded  to  a  stage  at  which  it  be- 
came the  duty  of  the  court  to  enter  a  final  decree  from 
Avhich  an  appeal  could  be  taken.  An  appeal  can  be  taken 
only  from  a  final  judgment,  and  courts  cannot  be  permitted 
to  withhold  such  judgment  and  refuse  to  pronounce  the 
same  unless  a  part  of  the  proposed  judgment  be  first  paid, 
for  this,  in  effect,  would  be  to  make  the  .right  of  an  appeal 
depend  upon  a  compliance  with  conditions  not  authorized. 

The  conditions  upon  which  an  appeal  may  be  taken  are 
prescribed  by  statute,  and  additional  burdens  cannot  be 
imposed  by  a  court  as  conditions  precedent  to  its  exercise. 
People  ex  rel.  v.  Quinn^  County  Judge^  12  Colo.  473. 

At  an  earlier  period  in  the  case  the  court  refused  to  pro- 
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ceed  until  its  order  in  reference  to  alimony  pendente  lite 
had  been  fully  complied  with.  Its  right  to  impose  such 
condition  is  undisputed,  the  plaintiff  being  able  to  comply. 
But  as  we  have  seen,  at  that  time  the  case  was  ripe  for  a 
final  decree;  all  former  orders  of  the  court  had  been  fully 
complied  with.  It  will  be  time  enough  to  enforce  the  pro- 
visions of  the  proposed  final  decree  when  in  fact  it  becomes 
the  decree  of  the  court.  The  district  court,  by  its  conduct, 
is  placed  in  the  attitude  of  refusing  to  proceed  to  judgment 
in  the  cause.  While  the  writ  of  mandamrie  cannot  be  used 
to  control  judicial  discretion,  it  may  properly  be  invoked 
to  command  a  subordinate  court  to  proceed  to  judgment  as 
is  prayed  in  this  case. 

Let  the  peremptory  writ  issue. 

Writ  awarded. 


Hutchinson  v.  Hutchinson.  'fjg    ^? 


1.  Deed— Record  Not  Essential  to  VAUDrrr.— The  recording  of  a 
deed  is  not  essential  to  its  validity.  A  deed  duly  executed  and  deliv- 
ered, although  unrecorded,  can  be  enforced  against  a  subsequent 
purchaser  for  value  who  buys  w  ^  actual  notice  of  its  existence. 

2l  Conveyance  by  Husband  to  Wife  —  Wipe  a  CJompetent  Witness 
to  Fbove  Delivery  of  Deed. —  In  an  action  between  a  married 
-woman  and  a  third  party  involving  the  title  to  re&l  estate,  she  may, 
under  our  statute,  testify  to  the  delivery  of  a  deed  to  her  by  her  hus- 
band, although  such  delivery  took  place  during  the  existence  of  the 
marital  relation. 

Appeal  from  District  Court  of  Lake  County. 

The  record  in  this  case  shows  that  on  and  prior  to  March 
6,  1884,  Asa  B.  Hutchinson  was  the  owner  in  fee  of  a 
certain  lot  in  the  city  of  Leadville,  at  which  date  he  exe- 
cuted and  delivered  a  deed  for  the  same  to  his  wife,  the 
plaintiff  and  appellee  herein.  After  the  execution  and  de- 
livery of  this  deed,  and  upon  the  day  of  the  execution 
thereof,  the  plaintiff  and  her  husband  left  Leadville  for  the 
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city  of  Denver,  and  while  in  Denver,  and  on  the  6th  day 
of  March,  1884,  the  plaintiff  gave  to  her  husband  a  receipt 
which  reads  as  follows : 

"  Denvkb,  Colobado,  March  5, 1884. 
'^Eeceived  of  Asa  B.  Hutchinson  a  certain  deed  made  at 
5th  of  March,  1884,  in  the  city  of  Leadville,  Colorado,  deed 
of  lot  10,  block  D,  and  mortgaged  description  of  lot  11, 
block  D,  both  of  said  lots  in  Stevens  &  Leiter's  subdivision 
of  United  States  survey  No.  271,  situated  on  south  side  of 
East  Fourth  street,  between  Harrison  avenue  and  Poplar 
street,  in  the  city  of  Leadville,  Colorado,  said  deed  to  be 
delivered  to  Jervis  Joslin,  of  Leadville,  Colorado,  for  safe- 
keeping, subject  to  said  Asa  B.  Hutchinson's  order,  and  to 
be  unrecorded  during  Asa  B.  Hutchinson's  life. 

"  J.  C.  Hutchinson. 

"  Witness :  E.  L.  Bbtts." 

That  in  pursuance  of  the  terms  of  said  receipt,  the  plaint- 
iff, on  her  return  from  Denver  to  the  city  of  Leadville, 
deposited  said  deed  with  Joslin  &  Park,  jewelers  in  said 
city,  for  safe-keeping,  and  took  from  said  Joslin  &  Park  a 
receipt  therefor. 

Subsequent  thereto,  and  on  the  10th  day  of  June,  1S84, 
said  Asa  B.  Hutchinson  executed  and  delivered  a  warranty 
deed  for  said  premises  to  O.  D.  Hutchinson,  his  son  by  a 
former  marriage,  which  deed  was  duly  recorded  on  the  21st 
of  June,  1884.  On  the  10th  day  of  July,  1884,  the  plaint- 
iff withdrew  the  deed  first  above  mentioned  from  the  ens- 
tody  of  Joslin  &  Park,  and  placed  the  same  upon  record. 
Thereupon  this  suit  was  commenced;  plaintiff  alleging  that 
she  was  the  owner  in  fee  of  said  premises  by  virtue  of  the 
deed  executed  and  acknowledged  by  her  husband,  and  de- 
livered to  her,  and  charging  the  conveyance  by  the  same 
grantor  to  his  son  to  have  been  in  fraud  of  her  rights  and 
a  cloud  upon  her  title  to  the  property.  Trial  was  had  and 
a  decree  entered  in  favor  of  the  plaintiff,  to  reverse  which 
decree  this  appeal  is  brought  to  this  court. 

The  evidence  establishes  the  due  execution  and  delivery 
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of  the  deed  to  Mrs.  Hutchinson  upon  the  5th  day  of  March, 
1884.  It  also  appears  from  the  evidence  that  at  the  time 
of  the  execution  and  delivery  of  the  deed  from  her  husband 
there  was  a  house  upon  the  deeded  property,  but  as  to 
whether  this  house  was  erected  thereon  by  the  husband  or 
by  the  wife  is  not  definitely  shown.  It  does  appear,  how- 
ever, that  the  house  was  held  &.nd  occupied  by  Mrs.  Hutch- 
inson, and  that  she  put  many  improvements  upon  the  lot 
with  the  understanding  and  promise  on  the  part  of  her 
husband  that  it  should  be  her  property. 

Upon  receiving  notice  that  the  deed  to  appellant  had 
been  placed  upon  record,  appellee  procured  the  deed  to  her, 
which  up  to  this  time  had  remained  in  the  custody  of  Jos- 
lin  &  Park,  and  filled  the  same  for  record.  Thereupon  she 
brought  this  suit  to  remove  the  cloud  upon  her  title  created 
by  the  deed  to  appellant.    Judgment  for  plaintiff. 

Mr.  C.  C.  Parsons  and  Mr.  D.  C.  Lyles,  for  appellant. 

Mr.  Clinton  Eeed  and  Mr.  T.  A.  Green,  for  appellee. 
Mr.  Justice  Hayt  delivered  the  opinion  of  the  court. 

Under  our  laws  a  husband  may  convey  title  to  real  estate 
direct  to  his  wife  with  the  same  freedom  as  to  a  third  per- 
son^ It  is  not  essential  that  a  deed  be  recorded  in  order  to 
pass  title.  By  the  execution  and  delivery  of  the  deed  to  ap- 
pellee upon  March  5th  the  title  vested  immediately  in  her. 
The  recording  of  the  deed  was  not  essential  to  its  validity. 
A  deed  duly  executed  and  delivered,  although  unrecorded, 
can  be  enforced  against  a  subsequent  purchaser  for  value 
who  buys  with  actual  notice  of  its  existence.  The  subse- 
quent deposit  of  the  deed  with  Joslin  &  Park  by  Mrs. 
Hutchinson,  without  consideration,  and  the  written  receipt 
given  by  her,  did  not  divest  her  previously  acquired  title  to 
the  premises.  Gen.  Stat.,  sec.  215;  Am.  &  £ng.  £nc.  of 
Law,  vol.  5,  p.  451. 

Appellant  admitted  while  upon  the  witness  stand  that  he 
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had  actual  notice  of  the  contents  of  the  receipt  of  March  6th, 
and  therefore  he  mast  be  held  to  have  had  ample  notice  of 
the  title  under  which  Mrs.  Hutchinson  held  the  property. 
In  addition  to  this,  she  was  then  in  the  actutal  and  exclu- 
sive possession  of  the  premises,  and  so  remained  in  posses- 
sion up  to  the  time  of  trial. 

Asa  B.  Hutchinson,  the  grantor  in  both  deeds,  died  prior 
to  the  trial.  We  are  unable  to  ascertain  from  the  record 
the  exact  date  of  his  death.  We  infer  from  the  testimony, 
however,  that  it  occurred  shortly  after  the  execution  of  the 
deed  to  his  son,  bearing  date  June  10, 1884.  Upon  the  trial 
Mrs.  Hutchinson  was  allowed  in  rebuttal,  against  objection, 
to  testify  in  reference  to  certain  transactions  with  her  hus- 
band during  his  life-time  in  relation  to  the  property,  and  this, 
in  the  opinion  of  counsel  for  appellant,  raises  the  most  im- 
portant question  appearing  upon  the  record.  As  to  whether 
the  testimony  was  oflfered  as  a  part  cf  the  main  case  or  in 
lebuttal  is  quite  immaterial.  The  conduct  of  the  trial  and 
the  time  and  manner  of  the  examination  of  witnesses  is 
largely  a  matter  within  the  discretion  of  the  trial  court.  In 
this  case  we  cannot  say  that  such  discretion  was  abused. 

By  our  modern  statutes  the  rights  and  privileges  of  mar- 
ried women  in  reference  to  property  have  been  very  much 
enlarged.  She  may  now,  with  us,  own,  buy,  sell  and  hold 
property,  both  real  and  personal,  in  her  own  right,  the  same 
as  if  she  were  not  married.  These  rights  necessarily  re- 
quired a  modification  of  the  common-law  rule  in  reference 
to  evidence.  And  such  modification  has  been  made  by 
statute.  Mrs.  Hutchinson  was  not  permitted  against  objec- 
tion to  testify  to  communications  between  herself  and  hus- 
band ;  the  testimony  objected  to  was  in  reference  to  the 
delivery  of  the  deed  to  her  by  her  husband.  Tnis  being  the 
nature  of  the  evidence,  we  think  it  was  properly  admitted. 

The  testimony  of  O.  D.  Hutchinson,  the  grantee  in  the 
second  deed,  in  reference  to  statements  made  to  him  by 
counsel  and  others  as  to  the  legal  effect  and  purport  of  the 
receipt  signed  by  Mrs.  Hutchinson,  were  properly  excluded. 
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We  discover  no  substantial  error  upon  the  record.  The 
evidence  fully  justifies  the  findings  of  the  court  below,  and 
the  judgment  must  be  affirmed. 


)  16  asjfe 

O'CONNEl^L  V.   TaNBT.  /.?_&%/ 

L  EzBCunoN  Sale  of  Judgment  Debtor's  Intebbst  in  Real  Es- 
tate.—  While  under  the  statute  every  interest  in  land,  whether  legal 
or  equitable,  is  subject  to  levy  and  sale  on  execution,  and  the  pur- 
chaser of  such  interest  may  maintain  an  action  to  determine  the  ex- 
tent thereof,  yet  the  judgment  creditor  may  resort  to  an  action  prior 
to  the  sale,  for  the  purpose  of  having  the  debtor^s  interest  deter- 
mined, and  the  question  of  title  settled  in  advance  of  the  saia 

%  Husband  and  Wipe  May  Oontractt  wrra  Each  Other  Concern- 
ing  Real  Estate. —  In  the  absence  of  fraud  the  contracts  of  husband 
and  wife  in  relation  to  real  estate  are  as  valid  as  if  no  marital  rela- 
tion existed  between  them.  EUther  one  may  convey  good  title  to  the 
other  by  deed  direct,  and  when  they  are  jointly  interested  in  land, 
.  the  title  of  which  is  held  in  the  name  of  one  only,  such  one  may 
be  adjudged  to  hold  the  interest  of  the  other  in  trust 

3.  Complaint  Against  Wife  as  Trustee  of  Husband —  Allega- 
tion OF  Insolvency  Unnecessary. —  In  an  action  by  a  creditor  of 
the  husband  against  the  wife,  as  trustee  of  the  latter's  interest  in 
land  held  in  her  name,  to  compel  a  conveyance  to  the  husband  of 
his  interest  therein,  in  order  that  it  may  be  subjected  to  the  pay- 
ment of  his  debts  to  the  plaintiff,  an  allegation  of  the  husband's  in- 
solvency is  unnecessary. 

Appeal  from  Superior  Court  of  the  City  of  Denver. 

Messrs.  Steele  &  Malonb,  for  appellant. 

Mr.  L.  C.  EooKWELL,  for  appellee. 

Mb.  JusnoB  Hayt  delivered  the  opinion  of  the  court. 

As  the  amended  complaint  was  filled  by  leave  of  court,  it 

superseded  the  original,  and  need  only  be  considered. 

In  this  pleading  Patrick  Taney^  appellee,  as  plaintiff^ 

made  John  O'Gonnell,  Katharine  O'Connell,  Jno.  Sheeban^ 
Vol.16— 28 
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Wm.  C.  Qraves  and  J.  F.  Conroy  defendants.  It  alleges 
that  on  the  30th  day  of  June,  1885,  plaintiff  recovered  a 
judgment  in  the  superior  court  of  the  city  of  Denver 
against  said  defendant  John  O'Connell  for  the  sum  of 
$2,262.30  and  costs  of  suit ;  that  afterwards  a  transcript  of 
said  judgment  was  filed  in  the  office  of  the  clerk  and  recorder 
of  Arapahoe  county.  That  in  March,  A.  D.  1885,  execu- 
tion was  duly  issued  by  the  clerk  of  the  court  rendering 
said  judgment,  and  delivered  to  the  sheriff  of  Arapahoe 
county  for  execution ;  that  said  sheriff  returned  the  same  in 
April,  1886,  nulla  bona. 

It  is  also  averred  that  the  said  John  O'Connell  has  no 
property  interests,  either  real  or  personal,  in  the  state  of 
Colorado  out  of  which  said  judgment  or  any  portion  of  it 
could  be  made.    That  the  action  w^herein  said  judgment 
was  rendered  in  favor  of  the  plaintiff  was  based  upon  a  cer- 
tain appeal  bond  signed  by  said  John  O'Connell  as  surety  for 
one  Michael  Green.    Under  date  of  June  27,  A.  D.  1881, 
and  immediately  prior  to  said  day  and  date,  said  John 
O'Connell  had  been  working  upon  the  Denver  &  Rio  Grande 
Kailroad  in  various  capacities.    While  so  engaged  in  said 
business  he  had  made  a  large  sum  of  money,  to  wit,  not 
less  than  $8,000.     That  in  October,  1881,  he  bought  certain 
lots  in  the  city  of  Denver  with  the  money  so  earned,  but 
had  the  deed  for  said  property  made  to  his  wife;  that  in 
November  he  bought  certain  other  lots,  taking  the  deed  in 
the  same  way ;  that  in  February,  1882,  he  purchased  certain 
additional  lots,  causing  these  lots  to  be  transferred  to  his 
wife.    Plaintiff  avers  that  Katharine  O'Connell  gare  no 
consideration  whatsoever  for  any  part  or  portion  of  said 
premises  so  purchased,  but  that  the  whole  consideration 
paid  therefor  was  paid  by  her  husband  out  of  his  own  money 
and  property. 

The  remaining  portion  of  the  complaint  is  taken  up  with 
reference  to  certain  real  estate  situated  in  the  state  of  Kan- 
sas, for  which  certain  Denver  property,  not  enumerated 
above,  had  been  traded.    There  are  allegations  in  this  plead- 
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ing  charging  the  defendants,  Sheehan,  Graves  and  Conroy, 
with  conspiracy  with  the  O'Connells  to  cover  up  the  prop- 
erty in  Kansas  so  as  to  hinder  and  delay  the  plaintiff  in  col- 
lecting his  judgment,  but  as  the  court  below  held  that  it 
had  no  jurisdiction  over  the  property  in  Kansas,  it  is  un- 
necessary to  farther  consider  the  allegations  in  this  respect. 
Plaintiff  demands  judgment,  ^7*^,  that  the  said  Katharine 
O'Connell  be  declared  to  be  a  trustee  for  said  John  O'Con- 
nell  as  to  the  lands  described  in  the  complaint ;  second^  that 
she  be  required  to  convey  said  lands  to  her  said  husband, 
and  that  the  same  be  sold  to  pay  plaintiff's  said  judgment. 
The  defendants  Katharine  O'Connell  and  John  O'Connell 
each  filed  separate  answers  to  this  amended  complaint. 
These  answers  contained,  inter  alia,  specific  denials  of  each 
allegation  of  the  complaint.  A  replication  was  thereafter 
filed.  The  cause  was  tried  to  the  court  on  December  10, 
1885,  without  a  jury.  Upon  the  conclusion  of  the  trial  the 
cause  was  taken  under  advisement. 

On  March  5, 1885,  certain  findings  of  fact  were  made  and 
a  decree  entered  thereon.  By  the  first  of  such  findings  all 
the  equities  were  determined  in  favor  of  plaintiff,  also  that 
the  judgment  was  duly  entered  in  favor  of  plaintiff  as  al- 
leged in  the  complaint.  The  court  further  finds  that  the 
said  defendant  John  O'Connell  was  jointly  interested  with 
his  wifo,  Katharine  O'Connell,  in  boarding  men  working  on 
the  Sio  Grande  EaUroad,  and  that  they  accumulated  the 
sum  of  $8,000  in  the  enterprise,  which  went  into  the  pur- 
chase of  the  property,  the  deed  to  which  was  taken  in  the 
name  of  the  wife.  That  said  John  O'Connell  had  a  certain 
interest  in  said  property,  which  interest  stood  in  the  name 
of  Katharine  O'Connell,  who  was  decreed  to  be  a  trustee 
holding  said  property  for  John  O'Connell  to  the  extent  of 
his  interest  therein.  The  court  being  unable  to  find  the  ex- 
tent of  the  interest  of  the  said  John  O'Connell  and  Katha- 
rine O'Connell,  respectively,  in  the  premises,  there  being 
no  evidence  as  to  the  amount  of  money  earned  and  received 
by  the  said  John  O'Connell  and  Katharine  O'Connell,  re- 
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spectively,  while  they  were  in  the  employ  of  the  said  rail- 
road company  as  aforesaid,  ordered  an  accoanting  of  these 
matters,  and  also  of  the  moneys  received  by  the  parties  as 
rents,  issues  and  profits  of  the  above  described  premises, 
situated  in  the  said  city  of  Denver,  Arapahoe  county,  afore- 
said. 

As  a  result  of  such  accounting  the  court,  upon  the  2d 
day  of  the  following  month  of  July,  found  that  John  O'Con- 
nell  and  Katharine  O'Connell  were  equal  owners  in  the 
property,  and  ordered  appellant  to  pay  appellee's  claim 
within  twenty  days  from  the  date  of  said  decree.  In  d^ 
fault  of  such  payment  the  said  Katharine  O'Connell  was 
ordered  to  deed  an  undivided  one-half  of  said  property  to 
John  O'Connell  in  order  that  the  same  might  be  sold  under 
execution  to  satisfy  appellee's  claim  as  aforesaid. 

By  section  83  of  the  General  Statutes,  every  interest  in 
land,  whether  legal  or  equitable,  is  made  subject  to  levy 
and  sale  under  execution.  Under  this  provision  appeUee 
might  have  caused  the  execution  issued  upon  the  judgment 
in  the  case  of  Taney  v.  CfConneU  to  have  been  levied  upon 
the  latter's  interest  in  the  very  property  here  in  controversy, 
and  had  the  same  sold  in  satisfaction  thereof.  Had  this 
course  been  pursued,  the  purchaser  thereafter  could  have 
maintained  an  action  for  the  purpose  of  having  his  interest 
in  the  premises  determined. 

The  judgment  creditor  was  not,  however,  compelled  to 
resort  to  this  mode  of  procedure.  The  action  which  he  did 
institute  might  be  pursued  with  at  least  equal  propriety. 
Many  reasons  might  be  suggested  in  favor  of  the  latter 
course.  Until  the  interests  of  the  judgment  debtor  in  the 
property  should  be  established  by  a  court  of  competent  jn- 
risdiction,  a  sale  of  the  undetermined  interest  would  not  be 
likely  to  result  in  any  substantial  diminution  of  the  credit- 
or's claim.  Purchasers  can  rarely  be  induced  to  pay  more 
than  a  nominal  sum  for  an  interest  in  property  dependent 
upon  a  successful  determination  of  a  law-suit,  with  its  usual 
uncertainties.    In  order  that  the  best  results  may  be  at- 
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tained  and  the  interest  not  sacrificed,  prudence  will  usually 
dictate  the  settling  of  the  title  in  advance  of  sale,  as  was 
attempted  in  this  case. 

It  is  claimed,  however,  that  the  decree  of  the  court  be- 
low cannot  be  maintained,  for  the  reason  that  it  is  not  al- 
leged in  the  complaint  that  John  O'Connell  was  insolvent 
at  the  time  the  legal  title  to  this  property  was  placed  in  his 
wife.  If  this  were  a  suit  to  set  aside  the  conveyances  on  the 
ground  of  fraud,  in  the  interest  of  creditors,  such  an  allega- 
tion would  be  necessarv.  But  it  is  not  such  a  suit;  on  the 
contrary,  this  action  proceeds  upon  the  theory  that  such 
conveyances  were  legal  and  valid.  To  defeat  them  for  any 
reason  would  be  to  defeat  the  present  action.  It  proceeds, 
and  can  only  be  successfully  maintained,  upon  the  ground 
that  the  husband  has  a  resulting  trust  in  the  property,  the 
legal  title  to  which  is  in  the  wife.  Under  our  law,  husband 
and  wife  may  deal  in  reference  to  property  the  same  as 
though  no  marital  relation  existedbetween  them.  The  hu^ 
band  may  deed  direct  to  the  wife  or  the  wife  to  the  husband, 
and,  in  the  absence  of  fraud,  a  good  title  may  be  conveyed. 

As,  in  the  absence  of  the  marital  relation,  it  is  well  estab- 
lished that  where  one  has  acquired  title  to  property  which 
in  equity  belongs  to  another,  the  party  holding  the  legal 
title  will  in  equity  be  declared  a  trustee  and  decreed  to  con- 
vey to  the  party  equitably  entitled  thereto,  so  in  this  case 
the  husband  might  have  maintained  an  action  for  his  inter- 
est in  the  very  property  in  controversy.  It  is  this  interest 
that  plaintiff  is  seeking  to  subject  to  the  payment  of  his 
debts. 

It  is  not  claimed  that  this  property  was  settled  upon  the 
wife  in  pursuance  of  any  agreement,  ante-nuptial  or  post- 
nuptial ;  or  that  it  was  conveyed  as  a  gift  from  the  husband, 
as  in  Thomas  v.  Mackej/,  3  Colo.  390.  And  no  allegation  of 
insolvency  at  the  time  of  the  conveyance  is  necessary  in 
order  that  the  husband's  interest  may  be  subjected  to  the 
payment  of  his  debts.  Gardner  Bank  v.  Wheaton  et  aZ.y  8 
Me.  373. 
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As  the  judgment  of  the  court  below  most  be  affinned 
upon  the  merits,  it  is  not  necessary  to  determine  whether 
or  not  the  judgment  was  properly  excepted  to. 

AffiffMd, 

Mb.  JusnoE  Elliott  did  not  participate  in  this  decision. 
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Morton  v.  Morton. 


1.  MAnJNa    of    COFT    of    SUMUOMB   to    NON-RBSmENT  DEFSNDAirr — 

Prbsumftion. — Where  it  is  shown  that  a  oopy  of  the  sommoiui  in  a 
cause  brought  against  a  non-resident  defendant  was  property  ad- 
dreesed  and  mailed  to  the  defendant^  whose  place  of  residenoe  was 
well  known,  where  she  had  resided  for  years,  and  was  accustomed 
to  receive  her  mail-matter  regularly,  but  that  the  same  was  not  re- 
ceived by  her.  it  will  be  presumed,  in  the  absence  of  proof  to  tiie 
contrary,  that  the  sender  omitted  to  prepay  the  postaga 

%  Servicb  bt  Publication -t-Tdce  fob  Answeb.-— A  non-reddent  de- 
fendant upon  wh(»n  service  of  summons  is  made  by  puUicatkn 
cannot  be  considered  in  default  of  an  answer  untQ  the  lapse  of  fifty 
days  after  the  last  publication  of  the  summons  required  by  law. 

S.  DivoBCE  —  A  Dbcbeb  Fbaudulbntly  Pbocubed  Will  Bi  S0 
AsmE. —  When  it  is  made  to  appear  that  fraud  has  been  pnctioed 
on  both  the  defendant  and  the  court  in  procuring  a  decree  of  divorce^ 
it  will  be  promptly  set  asida 


Error  to  Bent  County  Cov/rt, 

In  the  year  1886  Henry  T.  Morton,  defendant  in  error, 
obtained  in  the  county  court  of  Bent  county  a  decree  of 
divorce  from  Bridget  E.  Morton,  his  wife.  Ifo  personal 
service  was  had  upon  the  defendant  in  that  suit ;  the  serv- 
ice was  by  publication.  The  present  action  is  a  direct  pro- 
ceeding on  the  part  of  Bridget  E.  Morton,  the  plaintiff  in 
error,  who  was  plaintiff  below,  to  set  aside  said  decree  of 
divorce,  for  the  following  reasons:  The  want  of  jurisdiction 
in  the  court  to  enter  any  decree  against  her;  second,  fraad 
of  the  plaintiff  in  procuring  the  decree.  The  trial  belovr 
resulted  in  a  judgment  for  the  defendant. 
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Mr.  J.  C.  Elwsll  and  Messrs.  Tellbb  &  Obahood,  for 
plaintiff  in  error. 

Mr.  T.  F.  BosTWioK  and  Mr.  Clakencb  Wat,  Mr.  C.  S. 
Thomas  and  Messrs.  Bbyant  &  Lee,  for  defendant  in  error. 

Peb  Cubiam.    The  decree  of  divorce  was  obtained  with- 

• 

out  service  of  process  upon  the  defendant  either  actual  or 
constructive.  At  the  time  of  the  action  and  for  many 
years  prior  thereto,  she  had  resided  in  the  same  house  in 
Scranton,  Pennsylvania;  and  although  she  received  her 
mail  with  uniform  regularity,  no  copy  of  the  summons  in 
this  case  ever  reached  her.  Although  her  residence  was 
well  known  to  plaintiff,  no  notice  of  the  action  was  re- 
ceived by  her  until  long  after  the  entry  of  final  judgment 
in  the  cause.  It  is  true,  it  appears  by  an  affidavit  that  a 
copy  of  the  summons  was  mailed  to  her,  properly  addressed, 
but  in  the  absence  of  proof  that  postage  thereon  had  been 
duly  prepaid,  it  is  fairly  to  be  implied,  under  the  circum- 
stances, that  this  important  item  was  overlooked. 

The  affidavit  upon  which  an  order  of  publication  was 
obtained  was  made  by  plaintiff's  attorney  instead  of  plaint- 
iff himself,  although  no  sufficient  reason  for  the  plaintiff's 
neglect  to  make  it  is  given.  It  is  made  upon  information 
and  belief  only ;  while  it  is  apparent  from  the  record  that 
the  only  information  upon  which  the  attorney  could  have 
acted  was  such  as  plaintiff  saw  fit  to  communicate  to  him, 
plaintiff,  perhaps,  hoping  to  escape  the  risk  of  a  prosecu- 
tion for  perjury  incident  to  .  making  the  affidavit  himself. 
The  evidence  further  shows  that  he  never  had  acquired  the 
residence  in  this  state  necessary  to  maintain  an  action  of 
this  character,  that  the  evidence  upon  which  the  court 
granted  the  decree  was  false,  and  that  there  is  a  good  de- 
fense to  the  action  upon  the  merits.  The  undue  haste  ex- 
hibited in  the  divorce  proceeding  is  of  itself  a  suspicious 
circuTastance,  which  naturally  suggests  that  the  whole  rec- 
ord should  be  closely  scrutinized.    The  default  and  decree 


1 


860  MoETON  V.  MoBTON.  [April  T., 

were  both  entered  before  the  time  for  answering  had  ex- 
pired.   The  complaint  was  filed  on  the  11th  day  of  March, 
A.  D.  1886.    Summons  was  issued  and  application  for  the 
publication  of  the  same  made  and  filed,  and  an  order  for 
publication  obtained  the  same  day.    The  default  of  the  de- 
fendant for  failure  to  answer  was  entered  May  4th,  and 
judgment  the  following  day.    The  affidavit  of  the  pub- 
lisher made  and  filed  in  that  case  shows  that  the  summons 
was  published  for  four  successive  weeks  in  the  Las  Animas 
Leader,  a  public  newspaper,  printed  and  published  weekly 
at  West  Las  Animas,  in  the  county  of  Bent  and  state  of 
Colorado,  the  first  publication  of  the  summons  having  been 
on  the  12th  day  of  March.    This  would  bring  the  last  pub- 
lication on  the  second  day  of  the  following  month  of  April. 
Under  the  code,  service  was  not  complete  until  ten  days 
thereafter,  to  wit,  upon  April  12th.    After  this  the  defend- 
ant had  forty  days  in  which  to  answer,  so  that  default  and 
judgment  could  not  properly  have  been  had  until  the  23d 
day  of  May.    It  is  therefore  apparent  that  there  was  no 
authority  for  the  entry  of  either  default  or  judgment  at 
the  time  the  same  were  entered.    The  code  provision  in 
reference  thereto  is  plain  and  unambiguous.    Whenever  the 
question  has  been  presented  it  has  been  uniformly  held, 
that,  where  the  service  is  by  publication,  fifty  days  must 
elapse  after  the  last  publication  required  by  law  before  the 
defendant  can  properly  be  considered  in  default.     Coviy  <?. 
MorrUy  6  Colo.  212;  SkUes  et  dl.  v.  Baker  et  al.y  6  Colo. 
296 ;  O^Iiear  v.  Lasarus^  8  Colo.  608. 

As  to  whether  the  decree  should  be  set  aside  in  this  pro- 
ceeding for  this  reason,  it  is  quite  unnecessary  to  determine. 
In  view  of  the  failure  on  the  part  of  the  appellee  to  show, 
when  called  upon,  that  the  postage  was  prepaid  upon  the 
copy  of  the  summons  mailed,  and  of  the  fraud  shown  to 
have  been  practiced  upon  both  the  defendant  and  the  oonrt 
in  procuring  the  decree  of  divorce,  it  cannot  be  allowed  t-o 
stand.  It  is  apparent  from  the  record  that  but  one  result 
can  be  obtained  upon  a  retrial  of  the  case.    The  judgment 
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is  therefore  reversed  and  the  cause  remanded  with  direc- 
tions to  the  county  court  to  enter  a  judgment  annulling 
the  decree  of  divorce 

^Reversed. 


Union  Depot  &  Railroad  Co.  v.  Smith. 

1.  Police  Officers— Power  of  City  Government  to  Appoint  Spe- 
cial.—  The  authority  of  a  city  govemmeDt  to  appoint  police  officers, 
authorized  to  arrest  individuals  for  the  supposed  violation  of  city 
ordinances,  must  be  conferred  by  statute ;  and  where  such  authority 
is  conferred  by  the  city  charter  solely  upon  the  mayor,  it  can  neither 
be  restricted  nor  extended  by  ordinance.  So  where  the  charter  pro- 
vides that  "the  mayor  may,  upon  any  emergency  or  riot,  pestilence 
or  invasion,  or  at  any  time  when  he  shall  deem  it  necessary  for  the 
peace,  good  order  and  health  of  the  city,  appoint  special  policemen 
for  a  specified  time,  not  exceeding  two  days,  without  the  approval  of 
the  city  council,"  such  approval  is  essential  to  the  continued  duration 
of  the  appointment  beyond  the  time  limited. 

2.  False  Imprisonment— Action  for  Damaoe&— Where  a  special 
policeman  for  a  railroad  depot  within  the  municipality  is  appointed 
for  an  indefinite  time  by  the  mayor  thereof,  the  appointee  to  receive 
no  pay  from  the  city,  he  being  employed  and  paid  by  the  depot  com- 
pany, and  acting  generally,  in  his  official  capacity,  under  the  orders 
and  directions  of  the  depot  superintendent,  his  official  authority  ceases 
on  the  expiration  of  the  charter  limitation,  unless  the  appointment 
be  approved  by  the  council  In  the  absence  of  proof  of  such  ratifi- 
cation, the  mayor*s  commission  will  not  protect  the  depot  company 
in  an  action  for  damages  for  false  imprisonment  brought  against  it 
by  one  arrested  by  the  officer  for  a  supposed  violation  of  a  city  ordi- 
nance. 

a.  The  Mayor's  Commission  Not  Conclusive.— -The  authority  of  the 
alleged  officer  being  in  issue,  it  was  the  province  of  the  court  to  in- 
vestigate the  existence  and  extent  of  the  power  of  appointment^  and 
it  appearing  that  the  executive  who  issued  the  commission  was  not 
clothed  with  the  power  he  assumed  to  exercise,  the  commission  was 
not  conclusive,  either  of  the  legality  of  the  appointment  or  of  its 
duration.  In  the  absence  of  proof  to  show  the  municipal  action  nee- ' 
eflsary  to  the  continuance  of  the  officer's  authority,  he  is  to  be  re- 
garded merely  as  the  agent  of  his  employer,  and  as  acting  in  its 
behalf,  and  without  official  authority. 
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4  Verdict  fob  Damaobp  Alleged  to  Bb  Excessive.— In  case  of  an 
unwarranted  interference  with  the  personal  liberty  of  a  citizen,  nnder 
circumstances  indicating  an  oppressive  use  of  a  bupposed  aathority, 
a  court  of  last  resort  cannot  say  that  a  verdict  for  $3,000  damages, 
though  unusually  large,  is  excessive,  it  being  the  result  of  the  tiiiid 
trial  of  the  action  to  a  jury. 

Appeal  from  the  Superior  Court  of  Denver. 

In  December,  1883,  while  assuming  to  exercise  police  an- 
thority  within  the  depot  grounds  of  the  appellants  in  the 
city  of  Denver,  one  E.  H.  Rust  arrested  the  plaintiff  Smith 
and  placed  him  in  confinement.    At  this  time  Smith  was  in 
the  employ  of  Marrs  &  Middleton,  baggage  and  transfer 
men  doing  business  in  that  city.     Smith's  duties  required 
him  to  meet  the  incoming  trains  of  the  various  roads  enter- 
ing the  city  and  solicit  from  the  passengers  the  transfer 
both  of  the  people  and  their  baggage-  to  their  various  d^ 
tinations  in  the  city.     Whatever  work  was  done  by  Smith 
under  those  circumstances  seems  to  have  been  done  on  the 
trains  before  their  actual  arrival  at  the  depot.   At  this  time 
there  was  an  ordinance  prohibiting  persons  from  soliciting 
the  carriage  of  passengers  in  hacks  and  busses  unless  the 
solicitor  was  possessed   of  a  license  issued  by  the  city. 
There  seems  to  have  been  a  controversy  between  Marrs  & 
Middleton,  their  employees,  and  the  depot  officers  in  re- 
gard to  their  rights  in  this  particular.    Apparently  it  had 
been  tho  custom  of  the  agents  of  the  transfer  company  to 
show  the  passengers  which  they  had  solicited  upon  the 
trains  to  the  various  carriages  and  busses  under  their  direc- 
tion.   This  seems  to  have  been  assumed  by  the  hackmen, 
who  might  be  termed  the  contending  parties,  a  violation  of 
the  ordinance  concerning  solicitation.    A  good  deal  of  feel- 
ing had  arisen  in  the  matter  between  the  transfer  company 
and  its  employees  and  other  persons  engaged  in  the  same 
business.    The  employees  of  the  transfer  company  were  on 
several  occasions  arrested  for  doing  this  same  thing;  but 
they  were  always  discharged  on  the  hearing.     On  the  day 
in  question  Smith  met  the  incoming  train  at  Petersburg 
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and  sold  to  Miss  Warren,  of  Colorado  Springs,  a  carriage 
ticket.  When  the  train  arrived  in  Denver,  Miss  Warren 
was  accompanied  by  a  gentleman  who  carried  her  baggage, 
and  was  escorted  toward  the  place  where  the  carriages 
were  standing.  It  does  not  appear  that  Smith  solicited 
Miss  Warren  to  become  his  passenger  within  the  depot 
groands  subsequent  to  the  time  of  the  sale  of  the  ticket  on 
the  train.  As  the  parties  approached  the  outside  of  the 
depot  Smith  held  up  his  finger  and  walked  towards  the 
carriage.     The  parties  followed  him  to  the  conveyance, 

•  

were  shown  in  and  driven  off.  Bust  stood  in  the  archway 
of  the  depot  and  saw  the  parties  approach  the  carriage,  and 
may  possibly  have  seen  Smith  indicate  its  locality.  The 
circumstances  occasioned  a  good  deal  of  disturbance  among 
the  hackmen,  whereupon  Bust  interfered  and  took  Smith 
into  custody.  The  appellants  contend  that  Bust  was  acting 
in  the  matter  as  a  policeman,  by  virtue  of  a  commission 
from  John  L.  Boutt,  then  mayor  of  Denver,  which  in  form 
is  as  follows : 
^'^  To  aUto  whoni  theae  presents  shM  comej  Oreetmg: 

"  That  having  great  confidence  in  the  ability  and  integ- 
rity of  E.  H.  Bust,  I,  John  L.  Boutt,  mayor  of  Denver,  have 
and  do  by  these  presents  constitute  and  appoint  him,  the 
said  £.  H.  Bust,  of  the  city  of  Denver,  to  the  office  of  spe- 
cial police  at  the  depot,  without  pay  from  the  city.  To 
have  and  to  hold  said  office  with  its  emoluments  during 


*'  In  witness  whereof,  etc. 

"  Done  at  Denver  this  26th  day  of  April,  1883. 

"  John  L.  Boutt,  Mayor." 

In  1883  the  legislature  issued  a  special  charter  for  the 
city  of  Denver  which  provided  for  the  creation  of  a  police 
department  and  conferred  upon  the  mayor  authority  to  ap- 
point the  general  police  of  the  city  with  the  concurrence  of 
the  common  council,  and  authority  to  appoint  special  police 
under  certain  circumstances.  This  authority  is  found  in 
section  8,  article  5,  and  is  as  follows :  *'  The  mayor  may,  upon 
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any  emergency  or  riot,  pestilenoe  or  invasion,  or  at  sn; 
time  when  he  shall  deem  it  necessary  for  the  peace,  good 
order  and  health  of  the  city,  appoint  special  policemeD  for 
a  specified  time,  not  exceeding  two  days,  without  Uie  ap- 
proval of  the  city  eonncil."  This  was  the  only  prorisioo 
contained  in  the  charter  giving  to  the  mayor  aatbority  to 
appoint  police  except  with  the  concurrence  of  the  common 
council,  and  the  only  provision  under  which  special  police 
could  be  appointed.  Some  ordinances  of  the  city  were  in- 
troduced in  evidence  from  which  a  more  enlarged  authority 
might  be  deduced,  but  there  was  nothing  in  the  charter 
which  warranted  the  ordinances.  Before  Kust  received  his 
commission  or  attempted  to  act  as  a  depot  policeman,  he  had 
been  hired  by  the  depot  company;  he  was  afterwards  paid 
by  them,  and  was,  in  general,  subject  to  their  orders  Bape^ 
intendence  and  direction.  He  wore  the  uniform  of  an  offi- 
cer, and,  perhaps,  occasionally  received  orders  from  the 
chief  of  police  of  the  city,  and,  in  accordance  with  a  direc- 
tion which  he  received  from  the  chief,  turned  over  whom- 
soever he  might  arrest  to  the  general  police  of  the  city, 
who  afterwards  conQned  them,  if  need  be,  in  the  city  jail- 
But,  notwithstanding  these  ^ts,  it  may  be  said  that  he 
was  under  the  control  and  direction  of  the  depot  company 
and  its  superintendent,  who  hired  and  discharged  men  who 
acted  in  this  capacity. 

When  the  depot  was  built,  a  cell  had  been  constructed  in 
the  basement  about  eight  by  ten  feet  in  size.     It  had  no 
outer  window  and  was  entered  from  the  engine  room,  in 
which  there  was  a  small  gas  jet ;  this  furnished  the  only 
ht,  and  it  reached  the  cell  through  a  small  hole  cut  in 
t  door.    The  cell  was  empty  save  for  some  old  blanket*, 
thout  permitting  Smith  to  turn  over  the  checks  which 
had  collected  on  the  train  to  any  of  his  co-employees, 
St  took  him  down  to  this  cell,  incarcerated  him,  and  did 
;hing  further  concerning  it  except  to  notify  the  man  re- 
zing  him  that  he  wanted  Smith  turned  over  to  the  city 
iceman  when  he  should  come  round.    Smith  remained  in 


1891.]  Union  D.  &  R  Co.  v.  Smith.  865 

the  cell  for  about  an  hour,  and  was  then  by  Bust's  successor 
turned  over  to  Price,  one  of  the  regular  police  oflBcers,  taken 
up  to  the  city  jail,  and  put  into  what  is  termed  a  '^  bull 
pen/'  which  is  an  unfurnished  cell  about  six  feet  wide  and 
fifteen  feet  long  with  a  row  of  cells  on  either  side.  The 
other  occupants  were  negroes  and  drunken  men,  and  the 
place  was  dirty  and  noisome.  Here  Smith  stayed  until 
midnight,  when  he  was  released  on  bail  In  the  morning. 
Rust  filed  a  complaint  before  the  police  magistrate,  charg- 
ing Smith  with  a  violation  of  the  ordinance  prohibiting  the 
soliciting  of  passengers  for  carriages  without  a  license. 
Smith  was  tried  and  acquitted,  and  thereupon  brought  this 
suit  against  the  company  to  recover  for  the  false  imprison- 
ment. 

The  case  has  been  tried  three  times.  The  jury  disagreed 
on  the  first  trial,  and  on  the  second  rendered  a  verdict  for 
Smith  of  $5,000,  which  was  set  aside  by  the  court  as  excess- 
ive. The  judgment  appealed  from  is  for  $3,000,  which 
was  the  amount  of  the  last  verdict. 

Messrs.  Telleb  &  Obahood,  for  appellants. 

Messrs.  Pattebson  &  Thomas,  for  appellee. 

BissELL,  C.  The  offense  for  which  the  arrest  was  made 
was  committed,  if  at  all,  by  the  violation  of  a  municipal 
ordinance.  To  settle  the  rights  of  the  plaintiff  and  deter- 
mine the  responsibilities  of  the  defendant,  the  stahts  of  the 
individual  who  made  the  arrest  must  first  be  ascertained. 
The  radical  difference  between  the  powers  and  duties  of  a 
regularly  constituted  police  officer  and  thoise  of  a  private 
person  in  respect  of  these  matters  make  the  inquiry  fun- 
damental and  primary.  A  private  individual  could  never 
take  a  person  into  custody  or  restrain  him  of  his  liberty 
because  of  the  commission  of  such  an  offense.  It  was  only 
in  emergencies  and  because  of  the  right  of  society  to  de- 
fend itself  against  sudden  assaults  that  the  private  person 
might  act.    It  is  otherwise  with  an  officer;  he  may  arrest 
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when  he  has  reasonable  grounds  to  suspect  that  a  felony 
has  been  committed,  and  justify  by  proof  of  a  ground 
which  the  law  deems  reasonable.  The  defense  of  an  indi- 
vidual, however,  must  rest  upon  proof  both  of  a  reason- 
able ground  and  of  the  actual  commission  of  the  felony. 
This  has  been  the  law  from  the  very  earliest  times.  1  Hale, 
P.  C.  587;  Beckwith  v.  Philhy  et  al,,  6  Barn.  &  Cress.  635; 
^eal  V.  Joyner^  89  K  C.  287;  Rohcm  v.  Sawin,  5  Cush.  281; 
Bums  V.  Frben,  40  N.  Y.  463. 

This  rule  has  never  been  extended  so  as  to  protect  the 
tifficer  in  case  of  an  arrest  for  misdemeanor  except  it  be 
committed,  or  his  information  concerning  it  be  acquired 
under  particular  circumstances.  Cooley  on  Torts,  p.  174,  and 
notes. 

jWherever  the  right  of  a  police  oflBcer  to  arrest  for  a  misde- 
meanor has  been  conceded,  it  has  not  been  held  to  inclnde 
an  authority  broad  enough  to  embrace  arrests  for  viola- 
tions of  municipal  ordinances.  To  justify  the  arrest  by  an 
officer  for  an  offense  of  this  description,  a  statute  most  be 
found  clothing  the  officer  with  the  right,  which  must  be 
exercised  under  the  circumstances  designated  by  the  enact- 
ment. Doubts  have  been  expressed  as  to  the  constitution- 
ality of  the  legislation  upon  this  subject ;  but  it  may  now 
be  said  to  be  fairly  well  settled  that  an  ordinance  of  this 
sort  will  be  taken  as  a  ground  of  authority  to  the  police- 
man, where  jurisdiction  on  this  matter  is  expressly  con- 
ferred by  the  general  law  of  the  state.  White  v.  KetU^  H 
Ohio  St.  550 ;  Pesterfidd^  etc.  v.  Viekers^  3  Coldw.  205. 

A  statute  upon  this  subject  has  been  enacted  in  this  state, 
and  doubtless  a  policeman  would  be  authorized  to  make  an 
arrest  for  a  violation  of  a  municipal  ordinance  where  the 
offense  was  committed  in  his  presence. 

Such  being  the  law,  the  importance  of  the  preliminary  in- 
quiry as  to  Mr.  Eust's  position  becomes  evident?!  The  ques- 
tion is  disposed  of  in  two  ways.  In  the  first  place  it  is 
practically  settled  by  the  verdict  of  the  jury,  to  whom  was 
submitted  the  question,  whether  or  not  at  the  time  of  the 
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arrest  Kast  was  acting  as  a  special  policeman  nnder  and 
by  virtae  of  the  commission  and  appointment,  or  whether 
he  was  acting  as  a  representative  and  agent  of  the  depot 
company.  Upon  this  issue  the  jury  found  directly  against 
the  appellants,  and  their  verdict  upon  this  subject  may  well 
be  accepted  as  conclusive  upon  this  appeal. 

The  evidence  clearly  tended  to  show  that  at  this  time 
Bust  was  in  the  employ  of  the  depot  company,  which  hired 
him  and  paid  him  his  wages,  and  that  practically  he  was 
under  their  orders,  direction  and  control.    While  it  may  be 
true  that  in  some  minor  particulars  he  took  orders  from 
the  chief  of  police  with  reference  to  the  disposition  of  the 
prisoners,  and  the  time  and  way  in  which  they  should  be 
turned  over  to  the  regular  officers,  in  general  he  was  under 
the  direction  and  control  of  the  superintendent  of  the  depot 
company,  to  whom  alone  he  looked  for  instructions,  and 
whose  orders  he  chiefly  obeyed.     As  the  evidence  fully  jus- 
tifies the  verdict,  the  court  would  not  feel  at  liberty  to  dis- 
turb the  finding  regardless  of  the  question  of  law  involved 
in  the  matter.    It  is  equally  true  that,  as  a  matter  of  law, 
it  cannot  be  held  that  Eust  was  a  policeman  acting  as  such 
at  the  time  of  the  making  of  the  arrest.    Whatever  power  as 
a  police  officer  Eust  had  must  be  taken  to  be  conferred  by 
the  commission  which  was  issued  to  him  by  the  mayor. 
This  warrant  would  not  clothe  him  with  the  authority  of 
a  police  officer  in  the  absence  of  power  in  the  mayor  to 
make  the  appointment ;  nor  in  the  absence  of  this  appointive 
power  can  the  commission  be  taken  as  conclusive  evidence 
of  his  right  to  assume  the  functions  with  which  it  appar- 
ently  invests  him.    In  1883  the  legislature  granted  a  new 
charter  to  the  city  of  Denver,  which  was  in  full  force  in 
April,  at  the  time  of  Eust's  appointment.     The  charter  pro- 
vided for  the  establishment  of  a  police  department  and  de- 
fined the  rights  of  the  mayor  in  this  respect.    Article  5 
contains  whatever  there  is  in  the  charter  upon  this  subject. 
Its  various  sections  contain  a  full  statement  of  the  requi- 
sites for  the  creation  and  organization  of  the  police  force  of 
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the  city.  It  delegates  to  the  mayor  whatever  of  authority 
he  had  to  create  or  appoint  a  policeman,  special  or  general 
A  casaal  examination  of  the  charter  will  demonstrate  that 
at  the  time  the  mayor  issued  the  commission  to  Mr.  Rost 
he  had  no  power  to  appoint  a  special  policeman,  except 
under  certain  emergencies  and  for  certain  designated  par- 
poses  and  for  a  certain  period  of  time. 

It  is  idle  to  contend  that  a  power  of  appointment  maj 
be  looked  for  in  the  ordinances  adopted  by  the  city,  for  a 
municipal  government  would  be  powerless  to  confer  npon 
the  mayor  an  authority  greater  than  that  expressed  in  the 
charter.  The  authority  of  a  municipal  government  over 
matters  of  this  description  is  always  defined  by  the  statute 
and  circumscribed  by  its  limitations.  In  this  case  the  char- 
ter confers  authority  solely  upon  the  mayor  in  respect  of 
this  matter,  and  it  must  be  taken  that  as  to  it  the  munici- 
pal government  is  without  the  power  of  restriction  or  ex- 
tension, for  nowhere  in  the  statute  is  this  power  expre^Iy 
granted  to  it.  The  power  thus  conferred  upon  the  mayor 
is  evidently  not  broad  enough  to  include  the  right  to  ap- 
point a  special  policeman  for  an  indefinite  period  without 
confirmatory  action  on  the  part  of  the  council,  whidi  must 
be  held  essential  to  the  continued  duration  of  a  commission. 
Under  these  circumstances  the  defendant  company  failed  to 
make  the  proof  necessary  to  this  defense. 

When  they  undertook  to  defend  that  which  was  plainly 
established  to  be  a  wrong  committed  with  their  assent  and 
by  their  direction,  and  by  one  of  their  duly  constituted 
agents,  the  burden  was  upon  them  to  show  that  the  indi- 
vidual thus  acting  was  protected  by  the  authority  produced 
in  his  behalf.  It  is  evident  that  this  defense  was  not  estab- 
lished because  the  mayor  who  issued  the  commission  was 
without  power  to  thus  commission  a  special  police  ofScer, 
and  that  Eust's  authority  under  the  commission  could  not 
continue  up  to  the  time  of  the  arrest.  It  is  further  evident 
that  there  was  a  failure  of  proof  in  this  respect,  because 
wherever  there  is  a  limitation  upon  the  power  of  an  official 
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who  attempts  to  act,  tha  evidence  of  his  action  must  be  pre- 
samed  to  be  only  of  an  act  done  subject  to  the  limitation ; 
and  where  parties  contend  that  the  appointment  was  con- 
firmed by  the  common  council,  whereby  their  agent  became 
a  general  police  officer,  with  full  powers  as  such,  it  is  in- 
cumbent upon  them  to  make  proof  of  that  municipal  action 
which  is  essential  to  the  creation  of  the  authority. 

It  is  contended  upon  argument  that  the  commission  was 
conclusive  upon  the  question  of  the  existence  of  the  author- 
ity which  it  apparently  delegated,  and  that  it  must  be  pre- 
sumed to  have  been  issued  under  those  circumstances  which 
are  essential  to  the  exercise  of  the  power  of  appointment. 
However  true  this  may  be,  and  however  applicable  it  may 
be  under  certain  circumstances,  it  cannot  be  conceded  that 
the  courts  are  without  the  right  to  investigate  the  existence 
^and  extent  of  the  power  of  appointment  in  the  executive 
who  undertakes  to  exercise  it.  The  authprities  which  hold 
that  the  commission  presupposes  the  regularity  of  all  pro- 
ceedings antedating  it  proceeds  upon  the  hypothesis  that 
the  executive  issuing  the  commission  is  clothed  with  the 
power  which  he  has  attempted  to  exercise. 

Wherever  the  statute  contains  an  express  limitation  upon 
the  power,  and  the  appointment  is  shown  to  be  within  the 
prohibition  expressed,  or  wherever  an  appointment  may  be 
made  with  or  without  a  limitation  of  time  for  its  duration, 
the  commission  cannot  be  taken  as  conclusive  evidence, 
either  of  the  legality  of  the  appointment  or  its  duration. 
The  contention,  in  this  particular,  might  easily  be  conceded, 
and  yet  it  be  held  that  it  is  incumbent  upon  the  defendant, 
when  he  makes  a  defense  by  commission  under  these  cir- 
cumstances, to  make  proof  which  shall  show  it  to  be  a  con- 
tinuing and  existing  authority. 

Bust  was  in  the  simple  position  of  an  agent  of  the  depot 

company,  acting  in  their  behalf  and  by  their  direction,  and 

without  such  police  authority  or  right  as  is  essential  to  a 

successful  defense  in  an  action  for  the  unauthorized  arrest. 

That  a  corporation  is  responsible  for  a  wrong  committed 
vouie— 24 
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by  their  agent  acting  in  their  behalf  and  under  their  aa- 
thority  is  well  established,  and  the  reasons  supporting  the 
doctrine  need  not  be  expressed.    Staie  v.  Morris  i&  Emi 
R.  R.  Co.,  23  N.  J.  L.  369;  D.  d  R.  G.  R.  R.  v.  Harm, 
122  U.  S.  697;  Krvleoitz  v.  Eastern  R.  Co.,  143  Mass.  288. 
It  is  insisted  that  the  verdict  is  excessive,  and  that  for 
this  reason  the  judgment  should  not  be  permitted  to  stand. 
A  very  strong  argument  in  favor  of  this  contention  is  based 
upon  the  necessity  which  exists  in  all  large  cities  to  con- 
trol and  regulate  the  traffic  carried  on  at  its  railroad  ter- 
minals.   The  right  of  corporations  in  control  of  depots  and 
railroad  terminals  to  make  rules  and  regulations  for  the  due 
restraint  and  control  of  the  business  within  those  limits 
must  be  conceded.    The  immense  number  of  passengers 
and  the  enormous  amount  of  baggage  which  must  be  dis- 
posed of,  the  outside  aids  absolutely  essential  to  the  due 
transaction  and  proper  handling  of  this  traffic,  necessitate 
the  concession  that  the  company  must  have  the  right  to 
make  such  rules  and  regulations  as  may,  by  experience,  be 
found  essential  to  its  control,  regulation  and '  safety.    The 
absence  of  any  necessity  for  the  course  pursued  in  this  case 
is  an  answer  to  the  contention  that  the  affirmance  of  this 
judgment  will  result  in  the  abrogation  of  all  authority  to 
control  and  regulate  railroad  traffic  at  such  points.    At  the 
time  that  the  arrest  was  made  there  was  no  attempted 
interference  with  either  the  property  of  the  corporation, 
the  privileges  of  its  officers  or  agents,  or  the  rights  of  any 
passengers.     So  far  as  the  case  discloses,  if  the  carriage  of 
passengers  was  solicited  by  the  plaintiff,  under  the  direction 
of  the  Denver  transfer  company,  it  was  not  done  at  the 
depot,  but  upon  the  train,  and  not  within  the  limits  of  the 
municipality.     The  right  to  do  this  identical  thing  had  been 
continually  asserted  by  the  transfer  company  and  its  agents 
whenever  it  was  denied  by  those  who  represented  the  depot 
corporation.     The  difference  of  opinion  on  this  subject  had 
resulted  in  numerous  arrests,  and  the  complaints  filed 
against  the  persons  arrested  had  been  dismissed  as  often  as 
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they  were  brought  to  a  hearing.  There  was  nothing,  then, 
in  the  circumstances  which  required  immediate  action  on 
the  part  of  the  depot  authorities,  either  to  save  the  passen- 
gers from  annoyance  or  to  protect  the  company  in  its 
rights.  The  argument  ab  inconvenienti  falls  to  the  ground, 
and  it  remains  to  determine  whether,  under  the  general 
rules  covering  this  class  of  cases,  the  verdict  should  be  taken 
as  excessive.  The  situation  of  the  controversy  seems  to 
furnish  an  answer  to  the  argument.  The  case  has  been 
thrice  tried.  The  first  trial  resulted  in  a  disagreement ;  the 
other  two  trials  resulted  in  a  verdict  for  the  plaintiff.  The 
first  verdict  was  for  $5,000,  which  was  set  aside  and  the  case 
again  submitted  to  the  jury,  which  assessed  the  damages  at 
$3,000.  Whatever  may  be  the  personal  judgment  of  this 
tribunal  as  to  the  extent  of  the  injury,  these  successive 
verdicts  ought  to  control  the  determination.  IrUereat  rev- 
pvMicm  ut  sit  finis  litium.  It  is  a  case  peculiarly  within 
the  province  of  a  jury.  Their  right  to  assess  the  damages 
within  any  apparently  reasonable  limit  ought  not  to  be  in- 
terfered with.  An  examination  of  all  the  cases  upon  both 
sides  of  this  question  clearly  demonstrates  that  there  is  no 
uniform  rule  by  which  the  amount  of  damages  can  be  meas- 
ured. There  is  the  widest  diversity  of  opinion  among  the 
courts  as  to  the  judgments  which  shall  be  allowed  to  stand. 
The  range  is  wider,  probably,  in  such  cases  than  in  any 
other.  Richmond  i;.  Roberts^  98  111.  472 ;  Draper  v,  Baker^ 
61  Wis.  450 ;  Ga,  Southern  R,  R,  Co.  v.  Biglow,  68  Ga.  219 ; 
/.  it  G,  N.  Ry  Co.  V.  Gilbert,  64  Tex.  536. 

The  current  of  authority  will  not  support  the  contention 
that  the  verdict  is  excessive. 

It  was  a  most  unwarrantable  interference  with  the  personal 
liberty  of  a  citizen  under  circumstances  indicating  an  op- 
pressive use  even  of  a  supposed  authority.  The  law  would 
have  been  as  well  vindicated,  the  rights  of  the  public  con- 
served, and  the  corporation  protected  in  the  transaction  of 
its  business  by  a  prosecution  in  the  regular  courts.  Under 
tbe»e  circumstances,  and  in  view  of  the  large  discretion 
left  with  juries  as  to  the  damage  which  shall  be  allowed  in 
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cases  of  this  description,  the  verdict  cannot  be  distarbed. 
These  considerations  dispose  of  all  the  questions  that  re- 
quire discussion. 

Exceptions  were  taken  to  rulings  upon  the  admission  and 
exclusion  of  testimony,  and  to  some  of  the  instructions 
which  were  given  to  the  jury.  Under  the  principles  ex- 
pressed in  this  opinion  these  objections  were  not  well  taken, 
nor  are  they  deemed  of  sufficient  general  importance  to 
necessitate  a  discussion  to  sustain  the  action  of  the  trial 
court  in  these  particulars. 

There  are  no  errors  apparent  which  wiU  necessitate  a 
reversal,  and  it  is  recommended  that  the  judgment  be 
affirmed. 

BioHHOKD,  0.,  concurs. 

Reed,  C,  dissents. 

Feb  Curiam.  We  have  decided  to  adopt  the  conclnsions 
reached  by  the  honorable  commissioner  in  the  foregoing 
opinion  upon  such  matters  as  are  essential  to  sustain  tbe 
judgment  of  the  court  below.  While  the  damages  are  un- 
usually large  for  such  a  case,  we  do  not  feel  warranted 
under  the  circumstances  in  disturbing  the  judgment  of  the 
court  below  on  this  account.  Three  different  juries  tried 
the  case,  two  returning  verdicts,  the  first  verdict  being 
almost  double  the  one  before  us.  It  is  only  when  the 
amount  of  the  damages  found  by  the  jury  is  so  great  or  so 
small  as  to  clearly  indicate  that  they  were  influenced  by 
passion  or  prejudice  that  courts  of  last  resort  will  interfere. 
Some  deference  should  also  be  paid  to  the  action  of  the 
trial  judge,  who  hears  the  testimony  of  the  living  witnesses. 
The  weight  of  his  opinion  supporting  that  of  the  jury  is  an 
additional  reason  for  not  interfering  upon  appeal.  It  has 
been  said  that  in  such  cases  the  wrong  must  be  very  gross 
and  the  damages  enormous  for  the  court  of  review  to  in- 
terpose upon  the  ground  of  an  excessive  award.  The  judg- 
ment of  the  court  below  is  affirmed. 
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Whalen  v.  MoMahon  (Appel  &  Pope,  Intebvbnobs).        |  ^^^ 

1.   INTERVEKTION  IN  ATTACHMEI9T  SUIT  BEFORE  JUSTICB  OF  THE  PEACE. 

Under  General  Statutes,  1888,  section  2011,  providing  that  third  per- 
fionli  must  assert  their  rights  to  property  seized  under  attachment 
issued  by  a  justice  of  the  peace  before  the  trial  of  the  main  action,  a 
claimant  of  a  fund  garnished  under  an  attachment  caimot  intervene 
after  the  trial  of  the  main  action  and  rendition  of  judgment  therein 
for  plaintiff. 
2.  Obdbr  DismssiNO  Petition  of  Intervention  in  Such  Case  Not 
AppeaIiABLE—  An  appeal  by  the  intervener  from  the  order  of  the 
justice  dismissing  the  petition  of  intervention,  because  filed  after 
trial  in  the  main  action,  should  be  dismissed,  as  the  intervenors  have 
no  standing  in  court 

&  GONDITIONAL  ASSiaNMENT  OF  A  FUND  TO  INTERYENORS,  AND  RIGHTS 

OF  Parties  Therein. —  Where  the  assignment  of  the  fund,  subse- 
quently garnished,  to  the  intervenors  was  not  absolute,  but  merely 
as  a  security  for  what  indebtedness  the  assignor  might  incur  to  the 
assignee  within  a  stated  period,  and  the  debt  so  incurred  was  less 
than  the  amount  of  the  fund  garnished,  the  judgment  for  the  inter- 
venors, had  their  rights  been  asserted  in  apt  time  to  render  their  ap* 
peal  from  the  justice  regular,  should  have  been  for  only  so  much  of 
the  fund  as  was  necessary  to  satisfy  their  demand,  and  judgment  in 
favor  of  the  plaintiff  in  the  attachment  should  have  been  given  for 
the  balance. 

Appeal  from  Fremont  Couivty  Court. 

Mr.  Joseph  H.  Maupin,  for  appellant. 

BissELL,  C.  In  1887  Whalen  brought  this  suit  against 
the  defendant,  McMahon,  to  recover  a  sum  of  money  which 
he  alleged  McMahon  owed  him.  A  writ  of  attachment 
Tvas  issued  by  the  justice  before  whom  the  suit  was  brought 
and  served  upon  the  Denver  &  Eio  Grande  Bailroad  Com- 
pany as  garnishee,  which  made  answer,  acknowledging  an 
indebtedness  to  the  defendant  of  $113.84.  The  case  was 
subsequently  tried,  and  a  judgment  for  the  plaintiff  fol- 
lowed. The  company  did  not  turn  over  the  money  either 
to  the.oflBcer  serving  the  writ  or  to  the  justice  when  they 
filed  their  answer.  On  the  13th  of  September,  and  ten 
days  after  the  rendition  of  judgment  against  defendant. 
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Appel  &  Pope,  who  claimed  to  be  the  owners,  by  assign- 
ment, of  the  debt  which  was  due  from  the  railroad  company 
to  McMahon,  sought  to  assert  their  claim  to  the  money  by 
means  of  a  petition  of  intervention  which  they  attempted 
to  file  with  the  justice.  The  right  to  file  the  petition  was 
disputed,  and  the  justice  refused  to  entertain  it.  At  this 
stage  of  the  proceedings,  a  notice  under  the  statute  having 
been  issued  to  the  railroad  company  to  show  cause  why 
final  judgment  should  not  be  entered  against  them,  judg- 
ment against  the  company  was  rendered  in  favor  of  the 
plaintiff  for  $55.10,  with  the  costs,  making  a  total  judgment 
of  $89.20.  Appel  &  Pope,  who  sought  to  intervene  and 
claim  the  money,  attempted  to  take  an  appeal  from  the 
refusal  of  the  justice  to  entertain  their  petition,  an  appeal 
was  allowed,  and  the  cause  went  to  the  county  court,  where 
a  motion  was  made  by  Whalen  to  dismiss  the  appeal,  which 
was  denied.  The  court  took  jurisdiction  of  the  case,  heard 
it  upon  the  merits  as  to  the  intervenors,  and  finally  entered 
judgment  for  them  for  all  the  money  due  from  the  com- 
pany to  McMahon. 

It  is  apparent  from  this  statement  that  the  judgment  of 
the  county  court  cannot  be  maintained.  Whatever  right 
third  parties  may  have  to  property  which  has  been  seized 
under  a  writ  of  attachment  issued  by  a  justice  of  the  peace 
must  be  asserted  before  the  trial  of  the  main  action.  Gen. 
St.  1883,  §  2011.  This  section  plainly  and  distinctly  limits 
the  exercise  of  that  right  to  a  time  antecedent  to  the  trial 
of  the  action.  It  is  thus  evident  that  the  justice  was  right 
in  refusing  to  entertain  the  petition  of  intervention.  It  is 
equally  clear  that  the  motion  to  dismiss  the  appeal  should 
have  been  granted.  The  intervenors,  Appel  &  Pope,  were 
without  standing  in  court.  They  had  never  become  par- 
ties to  the  suit,  and  were  without  right,  either  of  contest 
or  appeal.  Id.,  §§  1988-2011 ;  Dcyuming  v.  Flarer^  4  Coio. 
209. 

Smce  the  case  must  be  reversed,  and  further  litigation 
over  the  fund  is  likely  to  ensue,  the  error  which  it  is  appar- 
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ent  the  court  committed  in  disposing  of  the  merits  of  the 
sait  will  be  considered. 

The  answer  which  the  railroad  company  filed  in  the 
justice's  court,  in  response  to  the  garnishee  process,  set  up 
an  assignment  from  McMahon  to  Appel  &  Pope,  of  which 
they  had  notice.  Of  course,  it  was  their  duty,  as  well  as 
their  privilege,  to  set  up  this  assignment,  and  protect  them- 
selves from  any  liability  which  they  otherwise  might  incur 
if  they  simply  answered  an  indebtedness  to  McMahon,  and 
judgment  should  be  rendered  against  them.  The  court, 
however,  took  an  erroneous  view  of  the  rights  growing  out 
of  the  assignment,  as  between  the  railroad  company,  the 
assignees,  Appel  &  Pope,  and  the  attaching  creditor.  The 
testimony  which  was  introduced  on  the  trial  made  it  plain 
that  the  assignment  which  was  executed  by  McMahon,  to 
his  grocers,  Appel  &  Pope,  was  an  assignment  as  security 
for  whatever  debt  might  be  contracted  between  the  assignor 
and  the  assignee,  upon  the  sale  of  goods  during  the  month 
for  which  the  wages  were  assigned.  In  other  words,  the 
assignment  was  not  an  absolute  assignment  for  a  valuable 
consideration  of  the  whole  sum ;  but  was  a  transfer  to  the 
grocers  of  so  much  of  his  money  as  might  be  necessary  to 
liquidate  any  claim  which  they  might  have  against  him  for 
goods  delivered  before  the  end  of  the  month.  The  evidence 
before  the  court  substantially  was  that  the  indebtedness  to 
be  protected  by  the  assignment  amounted  to  less  than  $25, 
while  the  amount  due  by  the  railroad  company  was  up- 
wards of  $113,  the  excess  being  enough  to  satisfy  the  at- 
taching creditor's  dobt.  Under  these  circumstances,  while 
the  railroad  company  would  have  the  right  in  the  garnish- 
ment proceedings  to  protect  themselves  from  the  effect  of 
the  assignment,  it  was  equally  the  right  of  the  attaching 
creditor  to  show  the  nature,  character  and  extent  of  the 
transfer,  in  order  that  he  might  have  judgment  against  the 
garnishee  for  whatever  excess  there  might  be  over  Appel  & 
Pope's  claim.  According  to  the  testimony,  what  was  due 
from  the  railroad  company  was  enough  to  cover  both  debts. 
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Under  these  circnmstances,  had  the  appeal  been  properly 
taken,  the  judgment  of  the  county  court  was  wrong;  for  it 
should  only  have  gone  to  the  extent  of  holding  that  Appd 
&  Pope,  by  virtue  of  their  assignment,  had  the  right  to 
take  enough  of  the  claim  against  the  railroad  company  to 
satisfy  the  debt  which  might  be  due  to  them  from  McMahon. 
The  judgment  should  be  reversed  and  remanded,  with 
directions  to  the  county  court  to  dismiss  the  appeal 

Bbsd  and  Richmond,  CO.,  concur. 

Per  CnBiA^M.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  reversed  and  the  cause  remanded, 
with  directions  that  the  county  court  dismiss  the  appeal 
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A  Lease  GnrsN  by  an  Aqent  and  Ratified  by  His  Principal  Can- 
not Be  Repudiated. —  Where  an  owner  gives  his  agent  authori^ 
to  rent  his  premises,  and  it  is  not  shown  whether  the  authority  di 
the  agent  as  to  the  length  of  the  lease  was  limited  or  not»  and  tbe 
agent  leases  for  two  years,  while  the  owner  claims  that  he  had  do 
authority  to  execute  a  lease  for  more  than  a  year,  but  notwithstand- 
ing accepts  rent  from  the  tenants  for  four  months  after  the  end  of 
the  first  year,  he  thereby  ratifies  tiie  lease  for  the  entire  term,  and 
cannot  demand  a  higher  rent  for  the  balance  of  the  term,  and  cost 
the  tenant  fpr  refusal  to  pay  it 

Appeal  from  Las  Animas  County  CourL 

Mr.  James  M.  John,  for  appellant. 

Mr.  J.  H.  Ceoxton,  for  appellee. 

BissELL,  0.  Mitchell  instituted  these  proceedings  in  for- 
cible entry  and  detainer  against  Burkhard,  to  recover  pos- 
session of  certain  premises  in  Trinidad.  The  trial  resulted 
in  a  judgment  in  favor  of  the  ow^ner  for  the  possession,  and 
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for  the  rent  for  the  months  of  November,  December  and 
January.  The  November  rent  was  found  to  be  $75,  and 
that  for  the  two  succeeding  months  $100.  This  amount  of 
rent  was  not  fixed  by  any  specific  agreement.  The  contro- 
versy was  as  to  what,  if  any,  tenancy  had  resulted,  by 
operation  of  law,  from  what  had  been  done  by  the  parties. 
In  June,  1884,  Mitchell  was  the  owner  of  the  premises, 
and  at  that  time  was  evidently  indebted  to  the  firm  of 
John  &  Gunter  in  a  very  considerable  sum  of  money.  To 
secure  this  indebtedness,  and  provide  means  for  its  pay- 
ment, he  assigned  all  rents  and  profits  of  the  property  for 
two  years ;  and  by  due  power  authorized  them,  upon  such 
terms  as  to  price  and  parties  as  to  them  might  seem  proper, 
to  lease  the  premises  and  coUect  the  rents.  By  some  stip- 
ulation, which  does  not  appear,  Mitchell  continued  this  au- 
thority after  June,  1886,  the  date  named  in  the  original 
power.  He  admits  that  they  had  such  authority  up  to 
August  1, 1887,  and  concedes  that  they  rented  the  prem- 
ises, and  collected  the  rent,  by  his  consent,  to  that  time. 
Whether  there  was,  in  the  extension,  any  specific  limita- 
tion of  time  which  would,  ex  vi  termini^  terminate  their 
power  on  that  date,  is  not  shown.  Mitchell  simply  con- 
cedes the  existence  of  the  power  during  1887,  shows  the 
liquidation  of  his  debt  August  1st,  and  insists  that  the 
power  ceased  on  that  date.  July  24,  1886,  while  the  au- 
thority of  John  &  Gunter  was  in  force,  they  leased  the 
premises  to  Burkhard  for  two  years,  at  a  monthly  rental 
of  $40,  payable  at  the  end  of  each  month.  The  tenant 
went  into  possession  under  the  lease,  and  paid  his  rent  to 
John  &  Gunter  to  July  1,  1887.  During  that  time  no 
question  was  made  as  to  his  tenancy,  or  as  to  the  rental^ 
Whether  Mitchell  had  actual  notice  of  the  existence  of  the 
lease  which  had  been  made  by  John  &  Gunter  cannot  be 
learned  from  the  record.  On  the  Ist  of  August,  when  the 
obligation  to  John  &  Gunter  was  paid  oflf  and  the  property 
came  back  under  the  owner's  control,  he  went  for  his  rent 
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for  Jnlj,  and  was  tendered  the  $40  stipulated  for  in  the 
lease.  He  received  the  money,  but  protested  that  the  rent 
was  an  inadequate  price,  and  contended  that  John  &  Gun- 
ter  had  no  authority  to  lease  the  premises  beyond  August 
1,  18S7.  At  that  time  he  received  full  notice  of  the  lease, 
its  duration  and  terms.  Without  other  or  further  objec- 
tion, he  continued  to  receive  the  rent  each  month,  accord- 
ing to  the  terms  of  the  agreement  which  bad  been  made 
between  Burkhard  and  John  &  G-unter,  till  the  1st  of  No- 
vember, 1887,  when  he  served  the  notice  to  quit,  whict 
initiated  these  proceedings.  By  this  notice  he  attempted 
to  force  the  tenant  to  vacate  the  premises  or  pay  a  rent  of 
$75  for  November.  This  notice  seems  to  have  been  aban- 
doned, and  another  was  served  a  few  days  later  for  the 
same  purpose,  which  fixed  the  rent  at  $100  for  the  mosth 
of  December.  In  rendering  judgment  the  coart  held  the 
defendant  liable  to  pay  the  rent  named  in  these  two  no- 
tices, and  entered  judgment  of  ouster  and  for  the  sDtn  of 
$275. 

Manifestly,  the  judgment  was  entered  withont  a  correct 
conception  of  the  relations  and  legal  rights  of  the  parties. 
At  the  time  John  &  Gunter  leased  the  premises  to  Burk- 
hard they  had  ample  authority  to  act.  Possibly  the  author 
ity  is  not  to  be  found   Ju  the  instrument  which  originally 
granted  it,  but  the  plaintiff  concedes  that  it  continued  dar- 
infl*  the  entire  year  following  the  date  named  in  the  letter 
,orney.  Whether  it  was  continued  by  express  letter  of 
sion,  or  by  tacit  or  verbal  concession,  can  make  no  dif- 
ce.    If  the  power  was  conferred,  as  the  plaintifT  proved 
establishing  his  own  case,  the  lease  made  by  John  & 
er  was  operative,  and  legally  binding  on  the  owner  of 
remises  at  the  time  of  its  execution.     The  estate  wag 
,ed,  and  Burkhard  thereby  acquired  the  right  to  enjoy 
the  term  named,  and  at  the  rental  specified.  This  can- 
e  disputed,  except  upon  the  hypothesis  that,  as  the 
r  was  only  extended  for  one  year,  the  lease  could  not 


1891.]  BUBKHAHD  v.  MiTCHKLL.  379 

be  granted  by  the  firm  for  a  time  exceeding  the  limit  named 
in  their  authority.  This  might  be  true  if  there  was  a  limit 
expressed,  and  the  person  dealing  with  the  agent  had  notice 
of  the  limitation  placed  on  the  general  authority,  or  if  he 
was  bound  before  dealing  with  him  to  ascertain  what  au- 
thority the  agent  had.  But  the  plaintiff  failed  to  show  any 
such  restriction  on  the  general  authority  to  rent,  which  he 
admits  the  agent  had.  It  must  be  conceded  to  be  the  law 
that,  if  the  agent  have  general  authority  to  lease,  his  con- 
tracts will  bind  his  principal.  When  it  was  admitted  that 
John  &  Gunter  had  a  general  authority  to  lease  during  the 
year  1887,  when  the  contract  was  made,  it  was  incumbent 
on  the  plaintiff  who  proved  it  to  show  that  the  authority 
was  limited  as  to  time,  and  that  the  defendant  either  had 
notice  of  the  restriction,  or  was  chargeable  with  knowledge 
of  it.  The  power  of  the  firm  over  the  matter  of  leases  and 
rents  was  apparently  absolute.  The  property  was,  and  for 
several  years  had  been,  under  their  exclusive  control,  with 
the  right  to  lease,  collect  the  rents,  and  appropriate  the 
money.  Such  authority  is  wholly  inconsistent  with  any 
limitation  which  would  defeat  contracts  of  lease  into  which 
they  might  enter.  It  is  plain,  on  any  theory,  that  the  lease 
as  executed  was  good  from  July,  1886,  to  July,  1887.  The 
proof  offered  by  Mitchell  was  of  a  right  to  lease  to  August  1, 
1887.  He  made  no  question  that  the  lease  was  good  to  that 
date.  It  then  was  a  good  contract  of  lease  at  $40  per  month 
for  one  year.  What  followed  rendered  it  a  good  lease  for 
another  year,  and  the  original  contract  of  John  &  Gunter 
was  effectuated,  and  the  defendant  was  entitled  to  stay  his 
term  out.  On  the  Ist  of  August,  when  Mitchell  came  for  the 
July  rent,  he  was  tendered  the  $40.  He  demurred,  and  pro- 
tested that  he  ought  to  have  more  rent,  but  he  accepted  it. 
Without  protest  he  took  the  rent  for  August,  September 
and  October.  The  legal  result  of  this  conduct  is  the  creation 
of  a  new  lease  for  another  year  at  $40  per  month. 
The  original  lease  of  John  &  Gunter  was  admitted  good 
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for  a  year.  When  the  year  expired  which  terminated  the 
contract,  it  was  capable  of  legal,  as  well  as  contractual,  re- 
newal. Assuming  that  the  lease  was  valid  only  for  the 
term  ending  on  the  1st  of  August,  if  the  tenant  held  oTer 
and  paid  the  rent,  he  became,  by  virtue  of  the  application 
of  a  well-established  principle  of  the  law  of  landlord  and 
tenant,  a  tenant  for  a  year,  upon  the  same  terms  and  con- 
ditions that  measured  and  defined  his  leasehold  estate  for 
the  preceding  year.  Sears  v.  Smithy  3  Colo.  ^%%\ReUhmaik 
V.  Bra/ndenburgj  7  Colo.  481;  Zippwr  v,  -ff^Rpy,  15  Cola 
260. 

It  was  not  possible  for  Mitchell  to  receive  his  rent,  and 
continue  the  tenancy  in  the  manner  he  did,  without  sub- 
jecting his  premises  to  the  burden  of  the  lease  for  another 
year. 

The  plaintiff's  conduct  was  likewise,  in  legal  effect,  a  rati- 
fication of  the  contract  made  by  his  agents.     The  premises 
were,  for  at  least  a  year,  in  the  occupation  of  the  tenant, 
who  was  paying  the  stipulated  rent  from  month  to  month. 
Whether  this  rent  was  turned  over  to  the  principal  by  the 
agents,  or  was  applied  by  them  in  the  discharge  of  the 
principal's  debt,  in  either  event  knowledge  of  the  tenancy, 
and  its  terms,  must  presumably  have  come  to  his  knowl- 
edge long  before  the  1st  of  August,  1887.    On  that  date  he 
certainly  knew  of  it,  because  it  is  in  evidence  that  it  was 
then  shown  to  him.    He  continued  to  receive  the  rent  for 
at  least  four  months,  according  to  the  terms  of  the  contract 
as  made  by  his  agents.    The  receipts  which  he  gave  are  in 
the  usual  form,  and  are  without  restriction  or  exception  of 
any  sort.    It  does  not  appear  that  after  the  Ist  of  August 
he  made  any  objection  whatever  to  the  lease,  or  to  the  ten- 
ancy as  asserted  by  the  tenant.    According  to  all  reason- 
able rules,  this  must  be  held  a  ratification  of  the  contract 
A  principal  cannot  acquiesce  in  the  unauthorized  contract 
of  his  agent,  accept  its  benefits,  and  escape  the  responsir 
bility  of  its  obligations. 
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In  whatever  aspect  the  case  is  viewed,  the  contract  of 
lease  was  a  valid  one,  and  afforded  a  perfect  defense  to  the 
action. 

The  judgment  should  be  reversed  and  the  cause  re- 
manded. 

KioHMOND  and  Beed,  CC,  concar. 

Per  Curiam.    For  the  reasons  stated  in  the  foregoing 

opinion  the  judgment  is  reversed. 

Meoeraed. 
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X,  Ekdveiit  Domain— Appeal  from  Judgment  Awabdinq  DAMAOEa— 
The  rights  of  the  owner  of  a  mining  claim  to  the  surface  of  his  loca- 
tion are  dependent  on  the  relation  which  the  vein  in  its  course  and 
direction  beais  to  the  surface ;  and  where,  on  appeal,  under  the  act 
of  1885,  from  a  judgment  awarding  damages  in  a  prodeeding  to  con- 
demn the  surface  of  a  mining  claim,  the  abstract  fails  to  show  the 
direction  and  course  of  the  vein,  the  judgment  will  not  be  reversed 
on  the  aUeged  ground  that  the  evidence  did  not  show  the  owner's 
right  to  the  surface  ground.  It  was  incumbent  on  the  petitioner  to 
ahow  that  such  right  did  not  attach. 

2.  Practice  in  Condemnation  Cases  —  Petitioner  Cannot  Claim 
TiTLB. — A  railroad  company,  in  proceedings  to  condemn  land,  can- 
not at  the  same  time,  in  the  same  suit  and  petition,  set  up  a  title  in 
fee  in  itself  and  ask  an  adjudication  upon  it,  since  its  right  to  ask  con- 
demnation depends  on  the  fact  that  the  property  belongs  to  another. 

Appeal  from  Dwtrict  Court  of  Pitkin  Cotmty. 

This  was  a  proceeding  in  condemnation  started  by  the 
railroad  company  in  July,  1886,  against  Croman  and  nu- 
merous other  parties,  to  obtain  title  to  certain  lands  in  the 
vicinity  of  the  city  of  Aspen  required  for  trackage  and 
other  purposes.  The  property  across  which  the  company 
sought  to  run  its  lines  were  sundry  mining  claims  averred 
to  belong  to  various  defendants,  who  were  made  parties  to 
the  suit.    The  petition  contained  all  the  averments  essen- 
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tial  to  show  interest  in  the  defendants  and  right  on  the 
part  of  the  petitioners  to  condemn.  In  addition  to  these 
averments,  the  company  set  up  that  the  land  they  wanted 
was  within  the  limits  of  an  agricultural  entry  made  by 
Henry  Hopkins,  the  grantor  of  one  Van  Hoevenbergh,who 
had  deeded  it  to  them.  The  appeal  was  perfected  under 
the  act  of  1885,  and  there  is  nothing  before  this  court  bnt 
the  abstract.  Under  the  act  it  is  made  incumbent  upon 
the  appellant  to  set  forth  in  his  abstract  sufficient  for  a 
full  understanding  of  the  questions  presented  for  decision. 
This  abstract  is  made  up  almost  wholly  of  st-atements  which 
apparently  are  mere  summaries  of  what  the  appellant  judges 
was  proven  by  the  respective  parties. 

No  pleadings  are  set  out  other  than  the  petition  and  a 
disclaimer  filed  on  behalf  of  Van  Hoevenbergh.    The  only 
three  claims  which  were  awarded  damages  were  the  Ilome 
Stake,  the  Mary  B.  and  the  Pride  of  Aspen.    As  to  the 
balance,  the  jury  found  that  the  owners  would  sustain  no 
damage  by  the  taking.     The  owners  of  the  Home  Stake 
introduced  a  receiver's  receipt  for  their  claim  issued  in  the 
month  of  May,  1886.    As  to  the  Pride  of  Aspen  and  the 
Mary  B.,  it  is  recited  that  the  claimants  were  the  owners 
of  the  lode  claims,  and  that  location  certificates  thereof 
were  introduced  in  evidence.    Neither  the  dates  of  the  cer- 
tificates nor  the  time  of  the  inception  of  the  title  of  either 
of  those  claims  appears.     It  is  recited  '*  that  aU  of  the  min- 
ing claims  were  located  across  the  strike  of  the  vein,  which 
apparently  dipped  under  the  land  sought  to  be  condemned." 
The  discovery  in  each  is  conceded.   No  evidence  was  brought 
up  which  shows  the  direction  or  the  course  of  the  vein 
within  the  limits  of  the  respective  claims  or  which  indicates 
the  point  at  which  the  lode  comes  nearest  to  the  strip  to 
be  condemned.    Neitlier  side  introduced  evidence  on  this 
subject  so  far  as  can  be  learned  from  the  record.    The 
company  introduced  evidence  showing  that  in  June,  18S5, 
Henry  Hopkins  made  his  final  proof  as  an  agricnltnral 
claimant  of  all  the  land  embraced  within  the  strip  in  con- 
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troversy,  and  in  June,  1886,  upon  the  payment  of  the  price 
of  agricultural  lands,  received  from  the  proper  officers  of 
the  government  a  receiver's  receipt  therefor.  Transfers 
from  him  to  Van  Hoevenbergh  and  from  Van  Hoevenbergh 
to  the  company  were  introduced  without  objection.  The 
company  proved  the  aitits  of  the  discovery  shafts  of  these 
three  claims,  but  gave  no  other  evidence  as  to  the  location 
of  the  vein  with  reference  to  the  strip  or  as  to  its  direction 
within  the  claims. 

Mr.  Henry  T.  Eogers,  Mr.  A.  E.  Pattison,  and  Messrs. 
Wilson  &  Stimson,  for  appellant. 

BissELL,  C.  Upon  the  record  it  is  impossible  for  this 
court  to  do  otherwise  than  affirm  the  judgment  or  order  of 
condemnation.  The  objection  that  the  testimony  is  insuffi- 
cient to  support  it  is  not  well  taken. 

The  appellants  contend  that  under  one  instruction,  which 
the  court  gave,  they  were  entitled  upon  the  testimony  to 
have  the  verdict  set  aside.  The  court  instructed  the  jury, 
in  substance,  that  a  mining  claim  must  be  located  along  the 
coarse  of  the  vein,  and  that  the  locators  of  a  claim  running 
across  the  strike  of  it  could  obtain  no  title  to  the  surface 
ground  within  the  limits  of  the  location,  except  for  the 
statutory  distance  on  either  side  of  the  middle  of  the  vein, 
and,  should  the  jury  find  that  the  strip  in  controversy  was 
outside  of  the  limit,  then  the  claimants  could  not  recover 
damages  for  the  taking  of  the  surface  by  the  company.  It 
is  urged  that,  under  this  instruction,  the  case  as  made  does 
not  justify  the  verdict.  Assuming  the  instruction  to  be  cor- 
rect, the  appellant's  claim  would  be  well  founded,  if  it  were 
shown  by  the  record  that  the  testimony  introduced  estab- 
lished those  facts  which  make  the  instruction  pertinent  and 
applicable.  It  is  well  settled  that  the  rights  of  the  mmer 
to  the  surface  ground  of  his  location  are  dependent  upon 
his  discovery,  and  upon  the  relation  which  the  vein,  in  its 
course  and  direction,  bears  to  the  surface  as  it  has  been  lo- 
cated.    The  grant  of  the  vein  has  always  been  held  to  be. 


884  Colorado  M.  E't  Co.  v.  Cboman.       [April  T., 

the  principal  thing,  and  the  surface  but  an  incident,  which, 
as  to  its  extejit,  is  entirely  determined  by  the  course  of  the 
principal  thing  granted,  to  wit,  the  vein.  Patterson  v.  HUckr 
oock,  3  Colo.  533. 

While  this  is  true,  if  the  petitioner  in  condemnation  de- 
sires to  avail  himself  of  the  force  of  this  principle,  and 
obtain  rights  by  virtue  of  its  application,  it  is  incumbent 
upon  him  to  establish  whatever  facts  are  essential  to  show 
its  applicability.  This  he  has  not  done  in.  the  present  case, 
and  it  is  impossible  for  the  court  upon  the  record  to  adjudi- 
cate that  the  order  should  be  reversed  for  this  reason. 

The  other  errors  complained  of  are  based  on  the  various 
instructions  given  to  the  jury,  and  on  the  refusal  of  the 
court  to  give  proper  weight  to  the  petitioner's  rights  in  the 
property,  which  are  said  to  grow  out  of  the  title  of  the  agri- 
cultural claimant,  Hopkins.  Some  of  these  instructions, 
notably  the  third  and  fourth,  are  open  to  criticism,  and 
might  necessitate  the  reversal  of  the  case,  if  it  appeared 
that  the  company  were  prejudiced  by  what  the  court  an- 
nounced as  the  law.  The  difficulty  is  that,  if  error  at  all, 
it  was  error  without  prejudice. 

Appellant  cannot  be  permitted  in  this  proceeding  to  seek 
a  condemnation  of  certain  lands,  and  at  the  same  time,  and 
in  the  same  suit,  and  in  the  same  petition,  set  up  a  title  in 
fee  in  itself,  and  ask  an  adjudication  upon  it.  Proceedings 
in  condemnation  can  only  be  instituted  under  the  particular 
statutes  which  warrant  them.  The  statutes  from  which  the 
authority  to  institute  them  are  derived  limit  the  right  to 
certain  classes,  to  wit,  those  who  seek  to  take  property  ber 
longing  to  others  for  purposes  designated  in  the  enactments 
upon  that  subject.  If  the  petitioner  is  unable  to  bring  him- 
self within  the  deaeriptio  permnce  of  some  act  from  which 
he  derives  his  rights,  or  if  he  fails  to  show  that  he  is  seeking 
to  take  private  property,  and  desires  to  ascertain  its  value 
in  that  proceeding,  his  petition  must  be  dismissed.  His 
right  to  maintain  it  is  as  much  dependent  upon  the  fact 
that  he  desires  to  take  certain  property  belonging  to  an- 
other person,  for  a  price  to  be  ascertained  in  the  snit,  as  it 
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is  upon  his  being  f oand  to  be  included  in  the  class  to  which 
some  statute  concerning  eminent  domain  gives  the  right  to 
proceed  in  this  manner.  It  has  been  adjudged  that,  in  the 
absence  of  any  limitation  in  the  petition,  a  title  in  the  re- 
spondent which  justifies  the  assessment  in  his  favcyr  of  full 
compensation  is  conceded.  Ra/Uwa/y  Co,  v.  Haggarty  9  Colo. 
346. 

If  the  petitioner  himself  claims  title  in  fee  to  the  property, 
the  very  assumption  of  that  fact  in  his  petition  ought  to 
destroy  his  right  to  either  institute  or  continue  the  pro- 
ceedings, for  they  are  only  warranted  where  he  seeks  to 
obtain  the  pfoperty  of  another.  The  two  things  are  wholly 
inconsistent.  The  petitioner,  having  instituted  an  action 
under  the  eminent  domain  act,  cannot  be  allowed  to  main- 
tain the  same  for  the  mere  purpose  of  quieting  title.  Railr 
road  Co.  v.  AUen^  13  Colo.  229 ;  also  9  Colo.,  supra;  Railroad 
Co.  V.  Strangej  63  Wis.  178. 

The  judgment  should  be  affirmed. 

BicHMOND  and  Eeed,  CC,  concur. 

Feb  Cubiam.    For  the  reasons  stated  in  the  foregoing 

opinion  the  judgment  is  affirmed. 

Affirmed. 


*  Knowles  t.  Innmak. 

Landlord  and  Tenant  —  CoNTiNmNO  Tenancy.  —  In  an  action 
against  a  tenant  to  recover  rent  for  the  demised  premises  during 
the  term  contracted  for,  and  a  further  sum  for  another  term  to 
-which,  as  alleged,  the  terms  of  the  original  lease  had  been  extended 
by  mutual  agreement,  the  defenses  being  payment  as  to  the  original 
term,  and  non-occupancy,  and  title  in  a  third  person,  as  to  the  ex- 
tended term,  it  was  not  error,  under  the  defenses,  to  admit  evidence 
of  title  in  a  third  party,  subject  to  the  conclusion  of  the  court  as  to 
the  continued  occupancy  by  the  lessee  under  the  alleged  agreement 
A  finding  and  judgment  for  the  lessor,  the  testimony  not  having 
been  preserved,  leaves  no  ground  of  reversal 
Vol.  1«— 25 
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Appeal  from  District  Court  of  El  Paso  County. 

Mr.  L.  B.  France,  for  appellant. 

Mr.  J.  L.  Williams,  for  appellee. 

B18SBLL,  C.  In  1886  Mrs.  Innman  brought  this  snit 
against  Jesse  Knowles  to  recover  $250, —  $125  as  rent  due 
for  the  last  six  months  of  the  term  of  a  lease  for  three 
years  upon  certain  property  in  Douglas  county,  and  $125 
as  rent  for  the  use  and  occupation  of  the  property  for  the 
half  year  following  the  expiration  of  the  term  named  in  the 
instrument, —  alleging  a  continuing  occupancy  by  Knowles 
under  an  arrangement  which  would  extend  the  conditions 
and  general  provisions  of  the  lease  to  the  new  term.  Sifted 
of  all  extraneous  matter,  the  substantial  defenses  interposed 
to  the  recovery  were  tw^o:  Firsts  a  payment  under  garnish- 
ment proceedings  by  Knowles  of  a  claim  which  had  been 
established  against  the  lessor;  second^  the  expiration  of  the 
lease,  the  non-occupancy,  under  its  terms  and  conditions, 
subsequent  to  the  alleged  surrender,  and  title  in  a  third 
party.  It  is  true  that  the  defendant  interposed  a  plea 
resembling  that  of  non  est  factum  at  the  common  law 
but  upon  demurrer  this  was  very  properly  held  bad,  be- 
cause, under  our  statute,  it  is  incompetent  for  a  party  sued 
upon  a  written  contract  set  out  in  the  complaint  to  deny 
that  it  is  his  deed,  unless  he  verifies  his  plea.  It  is  plain 
that  the  defense  of  title  in  a  third  person  was  only  permis- 
sible upon  the  hypothesis  that  the  term  had  ended ;  that 
possession  had  been  surrendered,  and  that  Knowles  was  no 
longer  a  tenant  of  Mrs.  Innman.  The  rule  is  too  well  set- 
tled and  too  familiar  to  require  either  argument  or  citation 
of  authority,  that  the  tenant  is  estopped  to  question  the 
title  of  the  one  from  whom  he  leases  and  receives  posses- 
sion, and  that  a  surrender  must  precede  the  defense  of  an 
outstanding  title  in  any  third  person.  Upon  this  hypothesis 
the  court  may  have  well  refused  to  either  consider  or  at- 
tach any  importance  whatever  to  the  testimony  offered 
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concerning  the  title  of  James  Innman.  The  defendant  in 
his  denials  contested  his  occupation  subsequent  to  the  ex- 
piration of  the  term  named  in  the  original  instrument  under 
an  agreement  which  embraced  a  continuing  occupancy  ac- 
cording to  the  terms  of  the  original  lease. 

Under  this  state  of  the  pleadings  it  was  entirely  proper 
for  the  court  to  receive  the  testimony,  leaving  its  admissi- 
bility or  its  value  to  be  estimated  and  determined  by  the 
conclusion  at  which  the  court  might  arrive  upon  the  proof 
concerning  the  agreement  for  the  continued  occupancy.  It 
is  evident  from  the  judgment  rendered  that  the  court  found 
as  a  matter  of  fact  that  there  was  such  an  agreement  be- 
tween the  parties,  and  that  Knowles,  during  the  subsequent 
year,  occupied  the  premises  upon  a  convention  which  gave 
him  the  right  to  the  use  of  the  property  for  the  ensuing 
year  upon  the  terms  and  conditions  named  in  the  original 
lease.  This  must  be  true,  because  the  other  defense  of  the 
payment  of  a  judgment  under  garnishment  process  seems 
to  have  been  abundantly  proved,  and  must  have  been  ad- 
jadged  by  the  court  a  sufScient  defense  as  to  part  of  the 
claim  sued  on. 

While  there  are  no  findings  of  fact  by  the  court  in  the 
record  upon  which  this  conclusion  can  be  predicated,  yet  as 
it  is  apparent  that  the  court  must  have  rendered  its  decis- 
ion upon  this  basis,  which  is  well  sustained  by  the  testi- 
mony, the  presumption  that  it  so  decided  will  be  so  far 
indulged  in  as  to  uphold  the  judgment.  The  case  was  tried 
by  the  court  without  the  intervention  of  a  jury.  The  opin- 
ion of  this  court  as  to  mere  preponderance  of  testimony  is 
not  a  proper  basis  for  reversal.  It  is  only  in  those  cases 
where  the  finding  and  judgment  are  clearly  against  the 
testimony,  and  evince  gross  error  upon  the  part  of  the  trial 
court,  that  the  judgment  will  be  reversed  on  that  ground. 
As  the  testimony  stands  in  print,  without  an  opportunity 
to  hear  and  see  the  witnesses,  it  is  barely  possible  that  a 
different  conclusion  might  be  reached ;  but  the  judgment  is 
amply  sustained  by  competent  testimony.    Other  matters 
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are  discussed  in  counsel's  brief,  but  they  are  not  deemed  of 
sufficient  importance  to  necessitate  a  discussion.  They  are 
not  errors  which  would  operate  to  reverse  the  judgment, 
whatever  might  be  the  conclusion  at  which  the  court  might 
arrive  concerning  them.   The  judgment  should  be  afBrmed. 

Bebd  and  Richmond,  CC,  concur. 

Feb  Cubiam.    For  the  reasons  stated  in  the  foregoing 

opinion  the  judgment  is  affirmed. 

Affirmed. 


The  Solis  Cigar  Co.  v.  Pozo  &  Suabez. 

1.  Trade-mabk  — What  is  Essential  to  Its  Legal  PaonscnoK  as 

Profbbtt. —  A  trade-mark  may  consist  of  a  name,  a  device,  or  a  pe- 
culiar arrangement  of  words,  or  of  words  with  some  device  of  greater 
or  less  novelty.  Words  and  devices  of  common  use  in  a  paiticalar 
trade,  as  "  Fabrica  Tobacos  "  in  the  tobacco  trade,  are  not  of  them- 
selves the  subject  of  a  trade-mark,  but  used  in  connection  withoftber 
words  or  devices  the  whole  may  constitute  a  valid  trade-mark,  which 
will  be  entitled  to  legal  protection  as  property. 

2.  What  Constitutes  an  Infringement.— While  exact  similari^  ia 

not  necessary  to  constitute  an  infringement,  and  colorable  imitatioDS 
are  as  much  the  subject  of  legal  redress  as  the  most  perfect  simili- 
tudes, yet  the  use  of  a  label  will  not  be  restrained  on  the  ground  that 
it  infringes  the  device  of  another  party  unless  the  trade-mark  taken 
as  a  whole  —  words,  pictures,  lines  and  devices — are  so  similar  that 
a  purchaser  using  the  ordinary  care  and  caution  which  may  be  ex- 
pected of  the  purchasing  public  would  likely  mistake  one  tot  the 
other. 
8.  Example  —  Two  Trade-marks  that  Do  Not  Infringe.—  A  trade- 
mark consisting  of  the  works  "  EL  CABIO  "  at  the  top,  under  them 
the  picture  of  a  tobacco  plant  in  bloom,  the  words  "FABRICA 
TOBACOS  *'  on   either  side  of  the  plant,  beneath  the  plant  the 
manufacturer's  name,  "De  R  Soils,**  under  that  the  word  **HA- 
BANA,*'  lower  down  the  word  "Copyrighted,'*  and  at  the  bot- 
tom of  the  label  the  words  "  R  Solis,  Manufacturer,  Denver,"  is  not 
infringed  by  a  label  consisting  of  a  picture  of  a  tobacco  plant  in 
bloom,  having  the  words  "  EL  CAVIO  *'  on  either  side  of  the  flow- 
era  ;  the  words  "  FABRICO  TOBACOS  '*  on  either  side  of  tiie  stem. 
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and  beneath  them  the  firm  name,  '<DE  POZO  &  SUABEZ,"  below 
the  pictmre  the  word  "  HAB ANA,"  and  at  the  bottom  of  the 
label  the  words  '*Pozo  &  Suarez,  Manufacturers,  Denver,  Cola" 
Had  the  words  '*  EL  CABIO,"  together  with  the  picture,  constituted 
the  Solis  trade-mark,  the  infringement  might  have  been  complete ; 
but  it  took  these  words,  the  picture  and  the  words  "  FABRIC  A 
TOBACOS^"  and  *<  De  R  Solis  "  to  make  the  brand. 

4,  Trambfeb  of  Tradb-mark,  and  Rights  of  Ajssionek— An  assignee 
of  a  trade-mark  is  entitled  to  the  same  protection  as  the  original 
owner ;  and  in  the  absence  of  a  formal  transfer,  where  the  trade- 
mark is  used  by  a  company,  one  of  whom  is  the  original  owner,  and 
it  is  manifest  from  the  circumstances  that  its  use  was  continued  by 
his  consent  and  procurement,  equitable  relief  against  an  infringe- 
ment will  not  be  denied  the  company  by  reason  of  the  informality 
of  the  transfer. 

Ou  Faubb  Representations  of  Trade-mares  Deprive  Thbib  Owners 
OF  Lboal  Protection. —  Some  sorts  of  deception  may  be  practiced 
by  the  representations  of  a  trade-mark  without  loss  of  the  right  to 
legal  protection  against  its  infringement,  such  as  matters  that  would 
neither  be  considered  nor  depended  on  by  purchasers  of  the  manu- 
factured articles,  as  the  word  "  Copyrighted,"  when  in  fact  the  pro- 
tection of  the  statute  had  not  been  secured.  But  the  deception  must 
not  relate  to  any  particulars  which  the  label  protects,  nor  the  repre- 
sentations be  false  to  any  of  its  leading  elementa  The  use  of  the 
word  **  Habana  ^  on  a  cigar  label,  when  the  cigars  on  which  the  label 
appears  are  only  Havana  filler,  is  such  a  deceit  on  the  public  that 
equity  will  furnish  no  relief  against  an  infringement 

Appeal  from  Superior  Court  of  Denver. 

In  January,  1887,  the  Solis  Cigar  Company  filed  its  bill 
against  Pozo  &  Suarez,  seeking  to  restrain  them  from  in- 
terfering with  a  trade-mark  which  the  company  claimed  to 
own,  and  to  recover  damages. 

It  appears  that  several  years  prior  to  the  alleged  infringe- 
ment R.  Solis  had  been  a  manufacturer  oi  cigars  in  Denver, 
and  had  adopted  the  brand  to  which  the  company  claim 
title.  The  corporation  was  organized  after  the  adoption  of 
the  brand.  Mr.  Solis  became  a  large  stockholder  in  it, 
tamed  over  to  the  corporation  his  whole  business,  good- 
-will  and  trade,  and  became  the  manager  of  it.  It  Suffi- 
ciently appeared  that  the  company  succeeded  to  whatever 
rights  Solis  had,  and,  while  he  made  no  formal  transfer  of 
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his  trade-marks,  he  tarned  over  to  the  company  all  his  rights 
of  that  description.  The  two  brands,  so  far  as  they  can  be 
described  without  pictures,  are  as  follows: 

The  Solis  brand  was  a  picture  of  a  tobacco  plant,  with  a 
foreground  of  land,  a  background  of  water,  with  sky  in  the 
distance,  and  flowers  on  the  stem  projecting  above  the 
leaves.  On  the  top  of  the  label  were  the  words  in  capitals, 
"  EL  CABIO."  A  little  over  one-third  of  the  way  down, 
and  on  either  side  of  the  picture,  were  the  words,  in  capi- 
tals, "  FABRICA  TOBACOS,"  and  below  and  underneath 
those  "  DE  R  SOLIS."  Eesting  on  the  ground  was  the 
word,  in  capitals,  "  HABANA,"  and  below  that,  in  smaller 
type,  the  word  "  Copyrighted."  At  the  bottom  of  the  label 
were  the  words  "  R.  Solis,  Manufacturer,  Denver." 

The  type  in  which  this  label  was  printed  was  clear  cat, 
with  fancv  lines  and  terminals  to  various  of  the  letters,  ajs 
in  E,  L  and  C,  etc. ;  the  cross,  for  instance,  on  the  middle 
stem  of  the  E  was  an  upright  line,  terminating  in  a  scroll 
at  either  end.  These  were  the  characteristics  of  the  type 
used  on  that  label. 

The  other  label  was  a  picture  of  a  tobacco  plant,  topped 
with  three  flowers,  instead  of  seven,  which  were  on  the 
first  brand,  but  without  a  visible  stem.  The  plant  rested 
on  the  ground,  with  some  growing  plants  underneath,  but 
there  was  no  water  in  the  background,  nor  any  sky.  It 
was  simply  the  plant  on  a  blue  background,  which  was  the 
prevailing  color  of  the  El  Cavio  brand.  On  either  side  of 
the  flowers  were  the  words  "  EL  CAVIO,"  and  on  either 
side  of  the  plant,  arranged  as  in  the  other  brand,  were  the 
words  "  FABRICO  TOBACOS,"  and  beneath  them  "  DE 
POZO  &  SUAREZ."  Below  the  plant  was  the  word 
"  HABAKA,"  in  capitals,  and  at  the  bottom  of  the  entire 
label  were  the  words  "Pozo  &  Suarez,  Manufacturers, 
Denver,  Colo." 

0 

The  type  of  the  two  brands  was  totally  dissimilar ;  that 
of  the  El  Cavio  brand  being  fancif ul,  and  the  other  plain 
and  unornamentaL 
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It  appeared  in  evidence  that  the  plaintiff  had  made  large 
sales  of  cigars  in  boxes  with  its  brand  on.  Proof  was 
offered  of  some  sales  of  cigars  under  the  brand  complained 
of  as  an  infringement ;  but  there  was  no  proof  of  any  sales 
of  the  one  for  the  other,  nor  that  any  purchaser  was  de- 
ceived by  the  resemblance  in  the  labels.  The  case  was 
equally  silent  as  to  any  interference  with  the  plaintiff's 
trade  growing  out  of  the  use  of  the  label  by  the  defend- 
ants. The  intention  of  the  defendants  to  pirate  the  plaint- 
iff's brand  was  shown,  but  upon  the  question  of  the  differ- 
ence in  the  quality  of  the  two  brands  of  cigars  there  was  a 

■ 

conflict  of  testimony.  The  cigars  which  were  sold  under  the 
plaintiff's  brand,  according  to  his  own  testimony,  were 
made  of  what  is  known  to  the  trade  as  ^'  Havana  filler,  seed 
binder,  and  Sumatra  wrapper."  The  only  portion  of  the 
cigar  which  was  made  of  the  Havana  tobacco  was  the  filler. 
The  binder  was  of  domestic  production,  and  the  wrapper 
was  of  tobacco  imported  from  the  island  of  Sumatra.  This 
seems  to  have  been  a  matter  well  understood  by  the  trade, 
for  the  cigars  were  not  sold  to  the  wholesale  dealers  as 
cigars  made  wholly  of  Havana  tobacco,  but  were  sold  as 
seed  Havana  cigars.  According  to  the  evidence,  the  trade 
never  labels  domestic  cigars,  or  cigars  made  partially  of 
domestic  tobacco,  as  seed  Havana,  but  labels  all  cigars, 
both  those  made  of  Havana  filler,  seed  binder  and  Suma- 
tra wrapper,  and  those  made  entirely  of  Havana  tobacco  — 
filler,  binder  and  wrapper  —  as  Havana  cigars,  preserving 
the  distinction  in  their  dealings  with  each  other  by  calling 
the  first  **  Seed  Havana,"  and  the  last  "  Clear  Havana." 

From  the  labels  the  public  cannot  determine  whether  the 
cigar  is  made  wholly  of  Havana  tobacco,  grown  on  the 
island  of  Cuba,  or  is  a  mixture  of  imported  and  domestic  to- 
bacco ;  nor  do  the  labels  signify  to  what  extent  Cuban  to- 
bacco is  used  in  the  manufacture.  The  words  "  Fabrica 
Tobacos  "  and  "  De  R  Solis"  are  simply  the  application  of 
the  use  of  the  Spanish  language  in  the  brand,  and  mean 
the  manufactured  tobacco  of  B.  Solis.    The  words  ^*£1 


392        Thb  Sous  Cigab  Co.  v,  Pozo  &  Suabkz.    [April  T., 

Cabio  "  have  a  direot  signifioance,  and  mean  either  a  small 
door,  or  a  little  window  in  a  door.  The  words  "  El  Cavia" 
have  no  recognized  significance,  although  there  was  some 
testimony  which  indicated  that  they  meant  a  sort  of  a 
little  apple  tree  growing  in  the  Asturias.  On  this  point 
however,  the  testimony  was  not  satisfactory.  Upon  the 
conclusion  of  the  testimony  the  bill  was  dismissed,  and 
a  decree  entered  accordingly.  This  is  assigned  as  error, 
and  the  plaintiff  appeals. 

Mr.  "W.  8.  Deckeb  and  Mr.  A.  B.  McKjnlet,  for  appel- 
lant. 

BissBLL,  C.  The  right  which  a  mannfaotarer  has  in  a 
trade-mark  is  everywhere  recognized  as  property.  The 
mark  may  consist  of  a  name  or  a  device  or  a  peculiar  ar- 
rangement of  words,  or  such  words  with  some  device  of 
greater  or  less  novelty,  which  have  been  applied  to  a  manu- 
facture to  designate  the  goods  as  made  by  a  particular  per- 
son. When  a  manufacturer  has  thus  distinguished  the 
goods  he  makes  by  a  peculiar  device,  so  that  they  may  be 
known  in  the  market  as  his,  he  thereby  acquires  the  right 
to  whatever  profits  may  result  from  his  superior  skill, 
knowledge  or  honesty  of  process;  and  this  right  may  not 
be  impaired  by  any  piratical  use  of  the  devices  which  serve 
to  mark  them,  and  lead  the  public  to  think  that  they  are 
his.  The  legal  right  to  the  use  of  the  trade-mark  springs 
from  its  usefulness  to  point  out  the  original  ownership  of 
the  article  to  which  it  is  affixed,  or  to  give -notice  to  the 
public  who  is  the  producer.  From  this  right  the  power  of 
legal  protection  is  derived.  The  first  difficulty  which  arises 
here  is  to  determine  the  question  of  infringement.  Exact 
similarity  is  not  necessary.  To  insist  on  that  would  be  to 
permit  most  wrong-doers  to  evade  responsibility.  Color- 
able imitations  are  as  much  the  subject  of  legal  redress  as 
the  more  exact  and  perfect  similitudes.  What  is  necessary 
in  all  cases  is  a  similarity  which  will  operate  to  convey  a 
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false  impression  to  the  ordinary  purchaser,  and  serve  to 
deceive  and  mislead  him.  The  rule  is  grounded  as  much  on 
the  notion  that  the  public  is  to  be  protected  as  on  the 
theory  that  the  inventor  may  have  the  exclusive  benefit  of 
the  reputation  acquired  by  the  thing  which  he  has  pro- 
duced. For  this  reason  it  is  always  essential  to  show  that 
thfi  imitation  is  of  a  character  to  escape  the  ordinary  care 
and  caution  used  in  the  purchase  of  the  articles  protected. 
The  case  made  is  not  brought  within  the  limits  of  this  rule. 
It  is  difficult  to  declare  the  legal  extent  of  the  plaintiff's 
right.  The  words  "  Fabrica  Tobacos "  are  words  of  com- 
mon use  in  the  tobacco  trade,  and  have  been,  for  many 
years,  in  Spanish-speaking  communities,  applied  to  all  known 
manufactured  products  of  the  plant.  Alone  they  could  not 
be  the  subject  of  a  trade-mark.  Oilman  v,  HunneweUy  122 
Mass.  139. 

Had  these  words,  or  the  picture,  been  novel,  and  used  in 
combination  without  more,  some  basis  might  be  found  for 
the  claim  that  they  made  a  trade-mark.  But  the  picture  of 
the  plant,  in  connection  with  these  or  similar  words,  has 
been  for  many  years  used  to  designate  the  manufactured 
article.  The  two  alone  would  not,  under  the  testimony, 
serve  the  purpose.  To  all  this  was  added  the  cabalistic 
words  "  El  Cabio "  and  the  name  "  De  R  Solis."  As  a 
whole,  there  was  produced  that  which  would  constitute  a 
trade-mark  according  to  accurate  legal  definition.  When, 
however,  the  whole  was  looked  at,  there  was  no  room  for 
the  deception  of  the  purchaser  by  the  use  of  the  piratical 
design  —  the  El  Cavio  brand.  Doubtless  it  was  designed 
and  selected  without  the  honesty  of  purpose  which  usually 
animates  all  fair  business  competition.  It  seems  to  have 
been  chosen  to  gain  some  possible  advantage ;  but  it  does 
not  come  up  to  the  necessities  of  the  rule.  "  El  Cavio  " 
alone,  if  the  words  "  El  Cabio  "  had  been  all  of  the  device, 
might  have  infringed.  Had  the  words,  with  the  picture, 
together,  constituted  the  trade-mark,  then  the  infringement 
might  have  been  complete ;  but  it  took  the  words,  the  pict- 
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ure,  and  the  words  "  Fabrica  Tobacos  "  and  "  De  R  Solis," 
to  make  the  brand.    In  that  complained  of  there  were  the 
words  '^  £1  Cavio,'^  the  picture  of  the  tobacco  plant,  and  the 
words  '*  Fabrico  Tobacos  De  Pozo  &  Suarez."    In  either 
case,  the  whole  taken  together  constituted  the  device.    It 
is  unnecessary  to  discuss  the  lack  of  similarity  in  the  pict- 
ures; for,  while  one  was  artistic  and  pretty,  with  its  laqd, 
water,  and  sky,  and  the  other  was  a  pictorial  failure,  and 
nothing  but  a  naked  plant  of  poor  design  and  inartistic 
finish,  there  was  enough  resemblance  to  deceive.    To  each, 
however,  is  attached  the  name  of  the  manufacturer  in  bold 
type.     If  the  purchaser  was  looking  for  the  "  El  Cabio  de 
Solis,"  he  would  not  be  misled  by  the  *'  El  Cavio  de  Pozo 
&  Suarez."    It  is  agreed  by  all  the  authorities  that  the 
court  will  not  restrain  a  defendant  from  using  a  label  on 
the  ground  that  it  infringes  the  plaintiflTs  device*  unless  the 
trade-marks,  taken  as  a  whole,  —  words,  pictures,  lines,  and 
devices, —  are  so  similar  that  the  purchaser,  using  the  ordi- 
nary care  and  caution  which  may  be  expected  of  the  par- 
chasing  public,  would  likely  mistake  the  one  for  the  other. 
This  cannot,  on  the  case  as  made,  be  held  to  be  likely  to 
occur.    No  purchases  of  one  for  the  other  were  shown,  nor 
was  any  proof  of  that  sort  offered.     It  did  not  appear  that 
any  trade  had  been  lost,  nor  that  any  customer,  ret^  or 
wholesale,  had  been  misled.    While  in  this  class  of  cases 
actual  damage  need  not  be  shown  in  order  to  recover  for 
the  piracy,  yet  it  is  a  strong  circumstance  to  influence  the 
court  on  a  bill  for  an  injunction,  filed  before  the  right  has 
been  established  by  an  action  at  law,  especially  where  the 
infringement  is  more  speculative  than  absolute.    There  was 
a  clear  failure  of  the  strong  proof  which  courts  of  equity  re- 
quire before  they  grant  injunctive  relief.    McLean  v.  Flem- 
ing,  96  U.  S.   245;   BlaokweU  v.  Wright,  73  N.  C.  310; 
Popham  V,  Cole,  66  N.  Y.  69 ;  Gilman  v.  HunnewM^  supra* 
On  the  trial  of  the  case  the  court  denied  the  injunction, 
and  placed  the  decision  on  the  principle  that,  to  entitle  a 
complainant  to  the  protection  afforded  by  the  exercise  of 
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equitable  powers,  the  device  which  served  to  inform  the 
public  must  be  honest,  not  only  in  its  suggestions  of  place 
of  manufaxjture,  and  persons  producing,  but  in  the  state- 
ments  of  the  composition  and  material  of  the  product. 
The  rule  was  accurately  stated,  and  the  only  question  is  as 
to  the  applicability  of  the  doctrine.  It  was  manifest  that 
the  original  trade-mark  had  been  adopted  by  B.  Solis.  He 
had  devised  and  applied  it  to  the  £1  Cabio  brand  of  cigars. 
The  Solis  Company,  however,  by  transfer  and  succession 
came  into  the  right  to  use  the  brand.  After  the  organiza- 
tion of  the  company,  by  the  consent  and  procurement  of 
the  original  owner,  who  was  the  largest  individual  stock- 
holder of  the  concern,  they  continued  the  use  of  the  mark. 
It  is  true  that  there  was  no  formal  transfer  of  the  right, 
but  the  circumstances  clearly  manifest  the  intention  of  the 
parties,  and  the  case  becomes  one  of  a  continuing  trade- 
mark in  the  possession  of  a  corporation  which  succeeded  to 
all  the  rights,  good-will  and  trade  of  the  former  owner. 
In  such  a  case  the  corporation  would  be  treated  as  the  equi- 
table owner.  At  any  rate,  the  respondent  could  not  be 
heard  to  complain,  and  the  plaintiff  would  not  be  denied 
relief  on  that  ground. 

The  other  branch  of  the  question  —  deceit  of  the  pub- 
lic —  is  not  so  free  from  difficulty.  If  it  be  conceded  that 
the  trade-mark  tended  to  deceive  the  public  in  any  ma- 
terial particular,  the  relief  must  be  denied.  Below  the 
picture  of  the  tobacco  plant,  it  will  be  remembered,  were 
the  words  "  Habana,'-  "  Copyrighted."  They  were  words 
of  definite  meaning  to  the  trade,  and  probably  of  equally 
certain  significance  to  the  public.  They  were  not,  how- 
ever, as  is  clear  from  the  evidence,  of  the  same  import  to 
each  class.  The  word  ^^  Copyrighted  "  meant  the  same  to 
everybody.  It  implied  that  the  protection  of  the  statute 
applicable  to  such  matters  had  been  secured.  This  was 
probably  believed  to  be  true,  but  was  without  foundation. 
The  misrepresentation,  however,  was  unimportant.  It  did 
not  tend  to  deceive  the  public  in  respect  to  any  of  those 
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matters  with  which  the  law  conceros  itself.  The  pnblic 
might  buy  with  the  same  reliance  oa  all  the  representations 
as  to  the  place  of  production  and  owaership  whether  the 
marks  were  protected  by  the  statute  or  guarded  only  by 
the  appropriation  and  nser  of  its  owner.  This  element 
would  neither  be  considered  nor  depended  on  by  the  pur- 
chaser, whether  he  was  in  or  out  of  the  trade.  With  re- 
gard to  the  word  "  Habana,"  the  case  is  not  so  easy  of 
settlement.  This  was  expressive  of  a  quality,  and  an  ab- 
solute representation  of  the  material  of  which  the  cigars 
were  made.  Some  sorts  of  deception  may  be  practiced 
without  loss  of  right  to  the  legal  protection  usnally  given 
this  species  of  property.  It  is  possible  for  the  proof  to 
show  that  the  public  received  an  erroneous  impression, 
which  would  not  of  itself  be  sufficient  to  destroy  the  va- 
lidity of  the  trade-mark.  Neither  need  the  deception  be 
of  such  a  character  as  to  work  a  positive  injury  to  the  par- 
chasers  to  deprive  the  user  of  his  exclusive  privilege.  In 
the  first  case  it  must  not  concern  any  of  the  essential  par- 
ticulars which  the  trade-mark  protects,  and  in  the  latter  it 
must  not  be  absolutely  false  as  to  any  of  its  leading  ele- 
ments. Bntannia  Co.  v.  Parker,  39  Conn.  450;  Medicine 
Co.  V.  Wood,  108  U.  S.  218. 

That  the  representation  made  by  the  trade-mark  as  to 

the  materials  of  which  the  cigars  were  made  are  of  the  sort 

which  the  law  saya  must  appear  to  be  absolutely  truthful, 

where  its  protection  is  sought,  there  can  be  no  question. 

They  are  of  what  is  by  all  the  authorities  recognized  as  the 

substance  of  the  device.     Such  words  are  used  to  lead  the 

nublic  to  believe  that  the  article  sold  possesses  certain  qnali- 

known  to  belong  to  such  material.    They  are  used 

fluence  the  public  to  buy  because  of  the  public  taste 

jch  things.     It  seems  clear  that  under  the  proof  this 

is  brought  within  the  full  scope  and  application  of  this 

iple.    The  word  "  Habana  "  must  be  taken  as  a  part 

e  mark  which  the  plaintiff  wants  protected.     It  is  on 

spicuous  part  of  the  label.    It  is  in  large,  bold-faoed 
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^yp®>  to  catch  the  eye  of  the  purchaser.    It  is  evidently 
designed  to  attract  his  attention.    Like  the  other  words,  it 
is  Spanish,  and  commonly  used  in  the  country  where  that 
sort  of  tobacco  is  grown.    The  whole  purpose  of  the  manu- 
facturer was  evidently  to  lead  the  public  to  believe  that  the 
cigar  was  made  of  that  tobacco  which  is  so  much  sought 
after  and  preferred  by  the  smoking  public.    Yet  it  was  not 
wholly  true.    The  plaintiff  admitted  that  the  cigars  sold 
under  that  brand  were  made  of  Havana  filler,  seed  binder 
and  Sumatra  wrapper.    Nothing  but  the  filler  came  legiti- 
mately within  the  definition  of  Havana  tobacco.  It  clearly 
appeared  that  there  was  a  broad  distinction  made  in  the 
trade  between  seed,  seed  Havana  and  clear  Havana  cigars. 
One  was  made  wholly  of  domestic  tobacco ;  one  of  domes- 
tic and  imported  Cuban  and  Sumatra  tobaccos ;  the  third 
of  tobacco  wholly  grown  in  Cuba.    Only  the  last  was  sold 
as  clear  Havana,  and  that  was  always  sold  by  the  use  of  the 
word  "  clear  "  joined  to  Havana.    It  is  evident  that  custom 
would  not  permit  the  trade  to  be  deceived.    Strict  honesty 
was  observed  in  all  dealings  with  wholesale  purchasers, 
but  little  attention  was  given  to  the  opinions  of  the  pur- 
chasing public.    They  were  neither  expected  to  know,  nor 
was  it  desirable  that  they  should  learn.    The  maker  was 
wholly  mdiflferent  to  the  impression  which  they  might  re- 
ceive.    Such  a  course  is  in  contravention  of  the  principles 
observed  by  courts  of  equity  in  the  administration  of  this 
branch  of  the  law.    These  courts  have  ad6pted  rules  which 
are  founded  in  honesty  and  good  sense,  and  which  are  de- 
signed to  rebuke  fraud,  and  encourage  fair  dealings  with 
the  public.    Judged  by  these  rules,  as  they  have  been  com- 
municated and  applied,  this  case  had  no  standing  in  court, 
and  the  bill  was  properly  dismissed.    The  judgment  should 
be  affirmed. 

Beed  and  Richmond,  CO.,  concur. 

Feb  Curiam.    For  the  reasons  stated  in  the  foregoing 

opinion  the  judgment  is  affirmed. 

Affirmed. 


Gbeen  t.  Taney.  [April  T- 


Gkegn  t.  Tanbt. 

Al>taNI8TRl.TION  OF  ESTATE  —  PRBlfATnBS  DlSCHAKOE  Ot  ASUXS- 

TRATRix. —  Where  a  party  diee  pendiog  hia  appeal  for  a  judgmmt 
agsinst  him,  and  bis  adinmistratrix  is  substituted  in  his  stead  as  tp- 
pollant.  an  afflrmanoe  of  the  judgment  makes  it  a  judgmoit  igaina 
her  as  administratrix,  and  a  conclusive  and  mtablisbed  claim  (ay- 
able  out  of  the  estate  prior  to  distribution ;  and  the  discharge  of  Uk 
administratrLx  before  its  payment  umleee  there  is  an  insufficioicf  ot 
assets,  IS  in  valid 
Jcdohent  Against  Estate—  How  Paid.— Geneml  StatntM,  seclicB 
13S  (SSIS).  page  10S5,  proTidra  thai;  on  recovery  of  a  judgment  it 
law  in  any  court  other  than  the  county  court  against  a  peisooal 
representative  for  a  demand  duo  from  hia  testator  or  inteetnte.  DO 
execution  shalL  be  issued  thereon,  but  the  party  recovering  it  shall 
cause  a  "  transcript  of  the  record  of  the  judgment  entry  "  to  be  filed 
in  the  county  court,  and  the  same  shall  be  classed  and  paid  as  otba 
demands.  The  filing  of  a  transcript  of  the  judgment  docket  is  a 
sufficient  compliance  with  the  statute.  No  further  prosecotioD  of 
an  adjudicated  judgment  is  required. 

Aj>peal  from  Disinct  Court  of  Arapahoe  County. 

On  the  14th  day  of  June,  1881,  appellee  recovered  a 
]gmcDt  against  Michael  Green,  in  the  district  conrtof 
■apahoe  county,  for  the  sum  of  $1,624  and  costs,  from 
lich  Green  appealed  to  this  court.  Fending  such  appeal, 
out  March  1,  18S3,  he  died.  On  the  20th  of  the  same 
)nth,  appellant,  widow  of  Green,  was  appointed  adminis- 
itrix  of  the  estate.  In  February,  1S84,  ajipellant  ap- 
iired  by  her  counsel  in  this  court,  suggested  the  death  of 
chael  Green  and  the  appointment  of  herself  as  adminis- 
itrix,  and  asked  to  be  substituted  in  her  representative 
aacity  [is  appellant  in  the  case  pending,  which  was  agreed 
in  writing  by  the  respective  counsel,  and  the  substitution 
ide  by  the  court.  On  the  14th  day  of  March  of  the 
ne  year  the  judgment  of  the  district  court  was  affirmed, 
^olo.  278.  The  estate  of  Michael  Green,  real  and  personal, 
needed  $50,000  in  value.  The  claims  allowed  against  it 
lounted  to  about  $17,000.    It  is  alleged  in  the  complaint 
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that,  after  the  affirmance  of  the  judgment,  counsel  for  ap- 
pellee filed  in  the  county  court,  where  the  estate  was  being 
settled,  a  transcript  of  the  judgment  of  Tan^y  v.  Oreerij 
and  asked  that  the  same  be  paid ;  and,  although  this  specific 
averment  is  denied  in  the  answer,  yet  it  is  expressly  ad- 
mitted therein  that  said  judgment  of  the  district  court  had 
been  affirmed  previous  to  the  commencement  of  this  suit. 
Payment  of  the  judgment  was.  resisted  and  refused  by 
appellant.  It  remained  unpaid,  and  in  May,  1885,  appellant 
filed  a  petition  to  be  discharged  as  administratrix,  alleging, 
as  is  averred  in  the  complaint,  that  she  had  paid  all  the 
just  debts  and  liabilities  due  and  owing  by  the  estate,  which 
petition  was  granted,  and  her  discharge  ordered. 

It  is  further  alleged  that,  at  the  time  of  her  discharge, 
there  was  remaining  in  her  hands  for  distribution  assets 
of  the  estate  to  the  value  of  $33,951.86.  The  prayer  is 
for  judgment  against  appellant,  as  administratrix,  for  the 
amount  of  the  judgment,  §1,624,  interest,  and  costs. 

The  defendant  made  several  admissions  in  pleading, 
among  them  being  that  she  was  made,  by  substitution, 
party  appellant  in  this  court  in  place  of  her  deceased  hus- 
band ;  that  the  estate  was  solvent  and  valuable,  as  alleged 
in  the  complaint.  She  alleges  the  language  used  in  her 
petition  for  discharge  as  executrix  to  be  "  that  all  claims 
and  demands  presented  and  allowed  against  the  said  estate 
had  been  paid  in  full."  An  allegation  in  the  answer  deemed 
important  and  relied  upon  in  argument  was  a  denial  that 
any  transcript  of  the  judgment  record  in  the  district  court 
was  filed  in  the  county  court ;  and  an  averment  that  the 
docament  filed  was  "  a  transcript  of  the  judgment  docket 
in  the  district  court;"  and  a  denial  that  appellee  prose- 
cuted the  claim  before  the  county  court ;  an  allegation  that 
on  the  day  she  filed  her  report  and  asked  to  be  discharged 
she  showed  to  the  judge  of  the  county  court  the  transcript 
of  the  judgment  docket  filed  by  appellee  as  a  claim  against 
the  estate,  and  asked  the  county  court  **  to  dismiss  and  dis- 
allow the  claim  for  the  failure  of  plaintiff  to  prosecute  the 
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claim  as  required  by  the  statute,  and  that  the  conntj  court 
thereupon  dismissed  and  disallowed  the  claim  for  failure  of 
the  plaintiff  to  prosecute  the  same."  Several  other  special 
defenses  were  interposed,  to  which  the  appellee  demurred, 
and  the  demurrer  was  sustained. 

Appellant  elected  to  stand  by  the  answer  as  to  the  por- 
tion demurred  to.  Trial  was  bad  to  the  court  without  a 
jury,  resulting  in  a  judgment  for  appellee  for  $2,922.76 
against  appellant,  as  administratrix,  and,  in  condusion,  the 
following  was  by  the  judge  made  a  part  of  the  said  judg- 
ment : 

'^  And  it  appearing  to  the  court  that  said  estate  has  been 
fully  administered  upon  except  as  to  the  claim  now  in  suit, 
it  is  considered  and  ordered  by  the  court  that  said  sum  of 
money  be  paid  at  once." 

From  such  judgment  this  appeal  was  taken. 

Messrs.  Steele  &  Malone,  for  appellant. 
Messrs.  Rockwell  &  Ejllis,  for  appellee. 

Reed,  C.  The  demurrer  was  properly  sustained.  The 
matters  set  up  in  the  answer  to  which  the  demurrer 
was  directed  were  extraneous,  and  could  not  be  legally  re- 
garded as  capable  of  barring  the  suit  or  amounting  to  a 
defense.  Several  of  the  supposed  special  defenses  were 
allegations  of  or  histories  of  different  suits  and  proceedings 
instituted  for  the  collection  of  the  money.  A  perusal  of 
them  shows,  perhaps,  that  appellant  and  the  various  parties 
against  whom  the  suits  were  brought  w^ere  unnecessarily 
harassed  and  subjected  to  expense  and  inconvenience,  but 
fails  to  show  that  the  claim  had  in  any  of  them  been  satis- 
fied and  discharged. 

The  issues  remaining  are  amply  suflBcient  for  the  deter- 
mination of  the  case.  The  claim  of  appellee  had  been 
merged  in  judgment  prior  to  the  death  of  the  intestate, 
and  an  appeal  was  pending  in  this  court  at  the  time  of  his 
death.    Appellant  applied  to  be  and  was  substituted,  the 
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judginent  was  affirmed,  and,  by  the  substitution,  became  a 
judgment  against  her,  as  administratrix  of  the  estate.  Upon 
its  affirmance  it  became  final  and  conclusive, —  an  established 
claim  payable  out  of  the  estate  prior  to  distribution  to  heirs. 

Section  138  (3618),  page  1055,  General  Statutes,  relied 
upon  by  appellant,  is  as  follows :  "  Upon  the  recovery  of 
judgment  at  law  in  any  court  other  than  the  county  court, 
against  any  executor  or  administrator,  for  a  demand  due 
from  his  testator  or  intestate,  no  execution  shall  be  issued 
thereon,  but  the  party  recovering  such  judgment  shall  cause 
a  transcript  of  the  record  of  the  judgment  entry  to  be  filed 
in  the  county  court,  and  the  same  shall  be  classed  and  paid  as 
other  demands  are." 

By  it,  to  prevent  unnecessary  expense  and  interruption 
in  the  proceedings  of  settlement,  the  creditor  is  precluded 
from  proceeding  in  the  ordinary  method  by  execution  to 
make  the  money  upon  the  judgment,  but  "  the  party  re- 
covering such  judgment  shall  cause  a  transcript  of  the 
record  of  the  judgment  entry  to  be  filed  in  the  county 
court."  It  is  contended  that  this  was  not  done;  that  "no 
transcript  of  the  judginent  rendered  by  the  district  court " 
was  filed ;  and  that  only  "  a  transcript  of  the  judgment 
docket "  was  filed.  An  examination  will  show  that,  by  the 
statute,  it  was  not  required  that  a  transcript  of  the  judg- 
ment should  be  filed.  The  language  is,  "  shall  cause  a  tran- 
script of  the  record  of  the  judgment  entry  to  be  filed."  Such 
record  of  the  judgment  entry  was  in  the  judgment  docket, 
and  the  filing  of  a  transcript  of  the  docket  was  sufficient  to 
answer  the  law ;  the  intention  of  the  law  evidently  being 
the  proof  from  the  record  of  the  court  of  the  existence  of 
a  valid  unsatisfied  judgment  for  the  sum  named.  Such 
evidence  was  furnished  by  the  transcript  filed.  No  prosecu- 
tion of  the  claim  was  required ;  it  was  an  adjudicated  claim ; 
the  estate  was  liable  for  the  amount.  The  duty  devolved 
by  the  statute  upon  the  administratrix  was  to  pay  it,  and 
she  could  only  excuse  herself  by  showing  an  insufficiency  of 

the  assets.    In  this  case  the  sufficiency  of  the  estate  was 
Vol.  16 --26 
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conceded,  and  the  supposed  discharge  of  the  administratrix 
was  invalid. 

The  judgment  of  the  district  coart  shonld  be  sostained. 
There  was  no  legal  discharge  or  distribation.  If  it  could 
be  held  that  the  act  of  the  county  court  operated  as  a 
discharge,  still  the  judgment  should  be  affirmed,  such  dis- 
charge having  been  improperly  obtained,  and  the  assets 
to  an  amount  largely  exceeding  the  claim  illegally  appro- 
priated to  her  own  use  while  the  judgment  still  remained 
unpaid.  Such  assets  should  be  followed  and  applied  aa 
contemplated  by  the  statute. 

We  advise  that  the  judgment  be  affirmed. 

BissBLL  and  Kichmond,  CO.,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  of  the  district  court  is  affirmed. 

Affirm/ei. 


McDsRMrrH  bt  al.  v.  Yooruebs  et  al. 

1.  CJONVEYANCK  OP  REALTY  IN  TRUST  —  PAROL  EvmENCB  NOT  ADUS- 

6IBLE  TO  Contradict  Rbcttai^.— A  deed  of  real  estate  executed 
by"B.  ♦  ♦  ♦  of  the  first  part  "  to  *•  M.,  assignee  of  said  R,  •  *  * 
of  the  second  part,"  reciting  that  the  conveyance  was  made  ''for 
and  in  consideration  of  the  conditions  of  the  assignment  made  this 
day  for  the  benefit  of  the  creditors  of  the  said  R,"  is  conclusive  of  the 
intent  of  the  conveyance,  that  grantee  took  the  property  in  trort 
and  not  as  purchaser,  and  the  language  expressing  such  intention 
cannot  be  contradicted  by  parol  evidence,  showing  the  intent  to 
have  been  an  absolute  grant  in  payment  of  debts  due  the  grantse 
and  others. 
2l  Effect  of  Conveyance  in  Trxjst  Where  the  Purpose  Faiml— 
Where  a  deed  of  realty  is  made  to  one  as  assignee^  in  oonsideralioo 
of  an  assignment  to  be  made  by  the  grantor  for  the  benefit  of  bis 
creditors,  and  the  assignment  is  not  made,  the  grantee  holds  the 
legal  title  in  trust  for  the  grantee  or  his  heira 
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Appeal  from  DiHrict  Court  of  Arapahoe  Cottnty. 
Mr.  A.  S.  Weston,  for  appellants. 
Mr.  A.  B.  McKiNLST,  for  appellees. 

Seed,  C.  This  was  a  suit  brought  by  appellees  to  remove 
a  cloud  from  the  title  to  quite  a  large  number  of  lots  in  an 
addition  to  South  Denver,  and  praying  that  claimants  be 
declared  the  legal  owners.  The  property  originally  be- 
longed to  one  Sullivan  D.  Breece,  who,  in  the  year  1876, 
being  insolvent  or  embarrassed  financially,  conveyed  the 
property  by  quitclaim  deed  to  one  William  J.  McDermith. 
The  part  of  the  deed  necessary  to  be  considered  is  as  fol- 
lows : 

'^  This  deed,  made  this  19th  day  of  August,  in  the  year  of 
our  Lord  1876,  between  Sullivan  D.  Breece,  of  the  county 
of  Lake  and  state  of  Colorado,  of  the  first  part,  and  Will- 
iam J.  McDermith,  assignee  of  said  Breece,  of  the  county 
of  Lake  and  state  of  Colorado,  of  the  second  part,  wit- 
nesseth,  that  the  said  party  of  the  first  part,  for  and  in 
consideration  of  the  conditions  of  the  assignment  made  this 
day  for  the  benefit  of  the  creditors  of  said  Breece,  and  the 
further  consideration  of  one  dollar  to  the  said  party  of  the 
^rst  part  in  hand  paid  by  the  said  party  of  the  second  part, 
the  receipt  whereof  is  hereby  confessed  and  acknowledged, 
has  remised,  released,  sold,  conveyed  and  quitclaimed,  and 
by  these  presents  does  remise,  sell,  convey  and  quitclaim, 
unto  the  said  party  of  the  second  part,  his  heirs  and  assigns 
forever,  all  the  right,  title,  interest,  claim  and  demand 
which  the  said  party  of  the  first  part  has  in  and  to  the  fol- 
lowing described  real  estate,  lying  and  being  in  the  county 
of  Arapahoe  and  state  of  Colorado,  to  wit:  [Followed  by  a 
description  of  the  property.]  " 

It  is  alleged  that  Breece  died  intestate  in  November,  1877 ; 
that  Margaret  A.  Breece,  Edward  P.  Breece  and  Jennie  Y. 
Zane  were  his  surviving  heirs ;  that  McDermith  died  intes- 
tate in  1880,  leaving  as  surviving  heirs  Anna  McDermith,  one 
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of  appellants,  and  two  children,  Oro  and  William  J.,  infants; 
also,  ^^  that  said  deed  was  made  by  said  Breece  in  trost  for 
the  benefit  of  certain  creditors  of  said  Breece,  with  the  in- 
tention of  providing  by  a  contemporaneous  instrainent  for 
the  payment  of  their  debts  out  of  said  property ;  that  no 
such  instrument  was  executed  by  McDermitb ;  that  said  in- 
debtedness was  shortly  afterwards  satisfied  by  or  on  behalf 
of  said  Breece  without  resort  being  had  to  the  property 
mentioned  in  said  deed ;  *  *  *  that  no  reconvepnoe 
of  said  lands  was  ever  made  by  McDermith  to  Breeoe  or 
his  heirs ;  that  Margaret  A.  Breece,  Edward  P.  Breece  and 
Jennie  V.  Zane,  the  surviving  heirs  of  Sullivan  D.  Breece, 
conveyed  all  their  right,  etc.,  in  said  lands  to  plaintiff 
Voorhees  on  the  30th  day  of  April,  1884,  and  afterwards 
said  Voorhees  conveyed  one-half  thereof  to  the  plaintiff 
Samuel  W.  Shepard." 

PlaintiflFs  also  claimed  title  to  the  property  by  treasarer's 
deeds  on  sales  for  taxes  from  the  year  1876  to  1883,  some 
of  the  deeds  being  for  the  entire  property,  others  for  a  part; 
all  of  which  tax  titles  had  by  various  conveyances  been 
conveyed  to  plaintiffs.  The  portions  of  the  answers  neces- 
sary to  an  understanding  of  the  issues,  and  for  a  determinar 
tion  of  the  case  in  this  court,  are  as  follows : 

^'  Admits  that  said  Breece  was,  at  the  time  of  making 
said  deed,  the  owner  of  said  lands ;  denies  that  it  was  the 
intention  of  said  Breece  to  provide  by  a  contemporaneous 
instrument  for  the  payment  of  any  such  creditors,  out  of 
the  proceeds  of  the  sale  of  said  land,  but  alleges  that  said 
deed  was  an  absolute  conveyance  of  said  land  to  said  Will- 
iam J.  McDermith  in  consideration  of  the  release  executed 
by  him  and  other  creditors  releasing  said  Breece  from  all 
claims  against  him  held  by  said  creditors,  and  that  said  re- 
lease was  executed  at  the  time  of  the  execution  of  said  deed 
of  conveyance  from  said  Breece  to  said  McDermith;  but 
denies  that  said  indebtedness,  or  any  part  thereof,  was 
shortly,  or  at  any  time  thereafter,  settled  or  satisfied  by  or 
on  behalf  of  said  Breece  without  recourse  to  said  property, 
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or  otherwise;  admits  that  said  Breeoe  died  in  1877;  admits 
that  no  reconveyance  was  ever  made  by  said  McDermith 
to  said  Breece  or  his  heirs ;  alleges  that  said  McDermith 
was  under  no  obligation,  in  law  or  equity,  so  to  do ;  and 
alleges  that  the  pretended  conveyance  of  the  supposed  heirs 
of  said  Breece  conveyed  no  right  or  title  to  plaintiffs; 
alleges,  on  information  and  belief,  that  the  pretended  title 
or  claim  of  plaintiffs,  by  virtue  of  said  tax  deeds  and  the 
intermediate  conveyance,  is  wholly  void  and  without  effect ; 
and  alleges,  on  information  and  belief,  that  said  supposed 
taxes  were  not  assessed  and  levied  in  pursuance  of  the 
statutes,  and  that  said  supposed  sales  were  not  made  in 
the  manner  provided  by  law." 

The  case  was  tried  to  the  court,  who  found  generally  for 
the  plaintiffs,  decreeing  the  relief  asked.  The  court  found 
specially,  with  other  findings,  that  the  conveyance  to  McDer- 
mith was  in  trust  for  the  benefit  of  creditors,  and  did  not  vest 
any  title  in  McDermith  save  a  trust  for  the  benefit  of  cred- 
itors ;  that,  in  due  course  of  administration,  all  the  debts  of 
Breece  were  paid  and  discharged  by  the  administrator  with- 
out recourse  being  had  to  the  property  in  controversy ;  that 
thereupon  the  title  vested  in  the  heirs  of  Breece,  and  by  their 
conveyance  passed  to  appellees ;  that  prior  to  and  at  the 
time  of  the  bnnging  of  the  suit  appellees  were  in  the  actual 
and  peaceable  possession  of  the  property ;  and  that  the  ap- 
pellees had  good  title  also  to  the  property  through  the  sales 
for  taxes  and  subsequent  conveyances  to  them. 

There  are  several  errors  assigned  upon  the  action  of  the 
court  in  admitting  and  rejecting  evidence,  which  we  do  not 
find  it  necessary  to  determine.  The  first  and  fundamental 
question  to  be  determined  was  and  is  the  nature  and  inten- 
tion of  the  conveyance  of  Breece  to  McDermith, —  whether 
it  was  a  conveyance  in  trust  to  McDermith  as  assignee  for 
the  benefit  of  creditors,  or  an  absolute  conveyance  of  the 
property  in  payment  of  debts  due  McDermith  and  other 
creditors.  The  latter  is  contended  by  appellants.  The 
solution  of  the  question  depends  upon  a  construction  of 
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the  deed  itself.  The  language  is  plain ;  the  object  and  in- 
tention of  the  grantor  are  clearly  and  definitely  expressed. 
It  is  said :  "  Sullivan  D.  Breece,  *  *  *  of  the  first  part, 
and  William  J.  McDermith,  *  *  *  assignee  of  said 
Breece."  The  qualifying  phrase  relates  to  the  character  in 
which  the  grantee  took, —  not  as  purchaser,  but  in  trust  for 
creditors.  The  term  ^^ assignee"  tends  to  negative  any 
supposition  of  an  intention  of  vesting  the  estate  in  fee  in 
the  grantee  himself.  It  was  further  recited  that  the  con- 
veyance was  made  "  for  and  in  consideration  of  the  condi- 
tions of  the  assignment  made  this  day  for  the  benefit  of 
the  creditors  of  said  Breece,  and  the  further  consideration 
of  one  dollar,"  etc.  These  recitals  in  the  grant  are  conclu- 
sive of  this  branch  of  the  case.  It  is  a  principle  as  old  as 
the  law  of  conveyances,  that,  against  a  use  declared  in  a 
deed,  no  averment  to  the  contrary  can  be  received.  The 
maxim  is:  ^'In  the  absence  of  ambiguity,  no  exposition 
shall  be  made  which  is  opposed  to  the  express  words  of  the 
instrument."  Broom,  Leg.  Max.  619.  "  It  is  not  allowable 
to  interpret  what  has  no  need  of  interpretation."  Co. 
Litt.  147a/  Lanyon  v.  jCrane^  2  Saund.  167.  The  averment 
in  the  answer  is  one  defeating  the  operation  and  effect  of 
the  conveyance  itself,  which  is  not  permitted,  because  the 
effect  would  be  to  subvert  the  entire  transaction,  as  well 
as  to  violate  established  rules  of  evidence.  1  GreenL  £v. 
§  26,  and  note;  LazeU  v,  LazeUy  12  Vt.  443;  GroiUv.  Town- 
send,  2  Hill,  554;  Byers  v.  MvUen,  9  Watts,  266. 

Parol  evidence  is  not  admissible  when  it  is  offered  to 
contradict  the  terms  of  the  instrument  creating  the  estate. 
2  Washb.  Keal  Prop.  479;  2  Greenl.  Cruise,  Zlh\Strivippr 
v.  RoheriSy  18  Pa.  St.  283;  Livermare  v.  Aldrichj  5  Cush. 
431 ;    White  v.  Carpenter,  2  Paige,  238. 

"  Where  a  trust  results  by  force  of  the  written  instru- 
ment, it  cannot  be  controlled,  rebutted  or  defeated  by 
parol  evidence  of  any  kind."  1  Perry,  Trusts,  §  150 ;  Zang- 
h^amv.  Sanfordj  17  Ves.  435;  Rachjield  v.  CcMrdeeSy  2  P. 
Wms.  168;   WhiU  v.  WUliamSy  3  Ves.  &  B.  72. 
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The  claim  or  contention  that  the  property  was  conveyed 
to  MoDermith  with  the  intention  of  vesting  him  with  an 
absolate  title  that  could  descend  to  his  heirs  is  in  express 
contravention  of  the  recitals  of  the  deed,  by  which  the 
heirs  must  take,  if  they  take  at  all ;  and  under  all  the  au- 
thorities*  English  and  American,  an  allegation  or  averment 
in  the  answer  that  the  conveyance  was  absolute,  and  in 
consideration  of  the  release  by  McDermith  and  others  of 
debts,  was  faulty  and  vicious ;  and  no  oral  proof  in  support 
of  it,  and  contradicting  the  recitals  in  the  deed,  could 
legally  be  admitted.  But  if  this  were  not  so,  and  parol 
proof  could  be  admitted,  that  given  fell  far  short  of  estab- 
lishing the  averment,  and  the  contention  failed  for  want 
of  proof.  There  was  a  great  dearth  of  evidence.  Breece 
and  McDermith  were  both  dead  long  before  the  trial  was 
had.  The  heirs  had  little  or  no  knowledge  of  the  transac- 
tion. Judge  Weston,  counsel  for  appellants,  was,  at  the 
time  of  the  conveyance,  or  shortly  after,  the  attorney  of 
Breece.  Aside  from  his,  the  oral  evidence  was  unimpor- 
tant. His  evidence,  so  far  from  establishing  appellants' 
contention,  was  in  support  of  the  recitals  in  the  deed.  It 
shows  that  he  drew  up,  as  attorney  of  Breece,  an  assign- 
ment which  Breece  expected  all  his  creditors  to  accept,  but 
which  was  not  accepted  by  all,  but  was  signed  by  a  num- 
ber of  them ;  also,  that  there  was  another  document  drawn 
by  him,  which  was  never  executed  at  all.  From  this  it  is 
apparent  that  the  intended  trust  was  never  consummated, 
nor  accepted  by  McDermith  as  assignee,  or  by  the  credit- 
ors. The  trust  never  having  been  perfected  as  contem- 
plated in  the  deed,  counsel  seems  to  erroneously  suppose 
that  the  title  vested  in  McDermith  discharged  of  the  trust. 
When  it  failed  by  the  acts  of  the  different  parties  to  vest 
the  title  as  contemplated,  the  conveyance  was  void  for  all 
intended  purposes,  and  McDermith  only  held  the  legal  title 
in  trust  for  Breece  and  his  heirs.  ^^  If  the  declaration  of 
trust  *  *  *  plainly  shows  that  the  intention  was  that 
the  grantee  should  not  take  as  beneficiary,  and  that  the 
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sole  purpose  of  the  grant  was  to  carry  out  the  purpose  of 
the  trust,  which  fails,  the  grantee  will  take  in  trust  for  the 
grantor  and  his  heirs."  2  Washb.  Beal  Prop.  173;  Perry, 
Trusts,  g  159;  OUba  v.  Bumaey,  2  Yes.  &  B.  294;  Hugha 
V.  Fcann,  13  Sim.  496;  Eaatei^trooke  «.  TUUnghaH,  5  Gray, 
17;  WUliama  v.  Coade,  10  Ves.  500;  Hawley  v.  Jama,b 
Paige,  318. 

There  was  no  error  in  the  findings  of  the  trial  court  on 
the  propositions  above  discussed,  viz.,  that  the  convey- 
ance did  not  vest  in  McDermith  or  his  heirs  any  title,  iute^ 
est  or  estate  whatever,  except  in  trust  for  the  purposes  de- 
clared in  the  deed ;  also,  in  finding  from  the  evidence  that 
the  debts  of  Breece  were  paid  by  his  administrator  without 
resort  being  had  to  the  property  in  controversy ;  also,  that 
McDermith  held  the  title  to  the  property  in  trust  for  Breece, 
and  after  his  death  in  trust  for  his  heirs,  from  wnum  claimants 
took  a  good  title.  These  findings  being  correct,  it  is  un- 
necessary to  examine  the  other  branch  of  the  case,  and  de- 
termine the  regularity  of  all  the  proceedings  through  which 
claimants  allege  their  acquired  title  by  sales  for  taxes  and 
conveyances,  etc.  We  advise  that  the  judgment  and  de- 
cree be  aflirmed. 

BicHMOND  and  Bissell,  CC,  concur. 

Peb  Curiam.  For  the  reasons  stated  in  the  forgoing 
opinion  the  decree  of  the  court  below  is  affirmed. 

Affirmed. 
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I  ^fei  ST&      !•  PSACnCE  IN  THE  SUPREHK  COC&T  —  EXCBFnON%  AMD  ASSIOKMBRS 

rfs  '  JobI  of  Error,  Necessart  to  a  Review.— The  eettled  practice  of  tha 

I  ^  **'  supreme  court  preclude  the  review  ot  queetions  of  fact  detomiiiwd 

by  the  trial  courts,  unless  exceptions  be  saved  to  the  judgment,  ud 
*^e  matter  sought  to  be  reviewed  is  duly  aasigiipd  for  error. 

iOLUTiON  OF  CoPABTNEBSHip  AND  NoTioE  Thebbof. —  Begnlit 
■tomeiB  and  dealen  with  a  firm  are  required  to  have  special  DOtioe 
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of  its  disBolation  before  they  can  be  prejudiced  thereby ;  but  parties 
who  only  take  for  discount  the  paper  of  the  firm  are  sufficiently  no- 
tified by  the  general  notice  of  dissolution,  which  must  always  be 
given,  and  which  must  be  sufficient  to  warn  and  notify  the  public 
thereof. 
&  Execution  of  Fish  Notes  for  Individual  Pubposes.— Without 
actual  knowledge  of  the  want  of  authority  of  a  partner  to  make  nego- 
tiable paper  in  the  name  of  the  firm,  when  thus  made  and  presented 
for  discount,  the  lender  is  not  obliged  to  inquire  into  the  intentions, 
or  to  see  that  the  money  is  applied  to  firm  uses ;  but  it  is  otherwise 
if  the  lender  knows  that  the  paper  is  not  made  for  the  legitimate 
business  of  the  firm,  or  that  the  money  is  obtained  to  discharge  an 
individual  debt  of  tlie  partner  who  executed  the  paper.  And  while 
the  burden  of  proving  that  the  lender  was  aware  of  the  wrongful 
use  of  the  firm  name  is  on  the  party  asserting  the  irregularity,  his 
knowledge  that  the  firm  notes  so  made  were  substituted  for  the  part- 
ner's individual  notes,  with  other  circumstances  concurring  at  the 
time,  may  authorize  a  court  to  find  that  he  was  sufficiently  advised 
that  the  paper  was  not  being  used  for  the  legitimate  business  of  the 
firm. 

Appeal  from,  District  Court  of  Arapahoe  County. 

This  was  a  suit  in  equity,  brought  by  appellees  against 
appellants,  to  set  aside,  declare  void  and  cancel  two  prom- 
issory notes  and  a  trust-deed  upon  certain  lands  in  the  state 
of  Kansas,  executed  by  appellees  to  secure  the  payment  of 
the  notes.  For  many  years  prior  to  the  summer  of  1886 
one  William  M.  Eoworth  was  a  merchant  doing  an  exten- 
sive business  in  Central  City  in  this  state.  About  the  year 
1870,  Roworth  and  appellee  John  McCaskill  formed  a  part- 
nership for  the  purpose  of  breeding,  raising  and  dealing 
in  cattle.  By  the  terras  of  the  contract  of  partnership, 
McCaskill,  who  had  very  limited  means,  was  to  take  charge 
of  and  give  his  attention  to  the  business  for  a  certain  inter- 
est, and  Roworth  was  to  furnish  the  necessary  money. 
The  business  was  prosecuted  for  some  years  in  Colorado 
under  the  firm  name  of  Roworth  &  McCaskill,  was  then 
transferred  to  Chase  county  in  the  state  of  Kansas,  where 
the  business  was  prosecuted  under  the  same  name,  and  was 
there  continued  until  some  date  not  definitely  fixed,  but 
prior  to  June,  1885,  when  the  partnership  was  dissolved, 
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and  the  business  continued  in  the  name  of  John  McCaskilL 
Eoworth  was  at  all  times  a  borrower  of  money  in  the  con- 
duct of  his  business :  for  years  had  done  business  with  and 
been  a  borrower  from  the  appellants,  the  Bocky  Mountain 
National  Bank  of  Central  City  and  the  Colorado  National 
Bank  of  Denver,  by  both  of  which  he  was  usually  carried 
for  quite  large  sums ;  his  notes  at  each  of  said  banks  being 
renewed  from  time  to  time,  and  the  indebtedness  continaed 
almost  indefinitely.  On  the  28th  day  of  July,  1885,  Eo- 
worth was  indebted  to  the  Bocky  Mountain  National  Bank 
on  a  note  of  another  person,  the  payment  of  which  be  bad 
guarantied,  and  which  he  had  discounted,  in  the  sum  of 
about  $4,500,  and  for  overdrafts  in  about  $1,500,  in  settle- 
ment of  which  he  made  the  following  note:  "$6,000. 
Central  City,  Colo.,  July  28, 1885.  On  demand,  after  date, 
we  promise  to  pay  to  the  order  of  Wm.  M.  Eoworth,  six 
thousand  dollars  at  the  Rocky  Mountain  National  Bank, 
with  interest  at  one  per  cent,  a  month  from  date  until  paid. 
RowoRTH  &  McCaskill.    Value  received.    No.  7,675." 

And  on  the  back  of  said  note  is  the  following  indorse- 
ment :  ^^  For  and  in  consideration  of  the  sum  of  ten  cents, 
the  receipt  whereof  is  hereby  acknowledged,  I  hereby  guar- 
anty the  payment  of  the  within  note,  waiving  demand  and 
notice  of  non-payment  and  protest;  and  agree  to  pay  all 
costs  and  expenses  paid  or  incurred  in  collecting  the  same. 
Wm.  M.  Rowoeth." 

On  June  30, 1885,  Roworth  was  indebted  to  the  Colorado 
National  Bank  of  Denver  in  the  sum  of  $5,000,  which  had 
been  of  long  standing,  and  frequently  renewed,  each  time 
previously  by  his  individual  note,  and  on  that  date  he  gave 
to  the  bank  the  following  note,  and  took  up  his  own: 
"  $5,000.  Denver,  Colorado,  June  30, 1885.  One  day  after 
date  we  promise  to  pay  to  the  order  of  the  Colorado  Na- 
tional Bank  of  Denver  five  thousand  dollars  at  the  Colorado 
National  Bank  of  Denver,  with  interest  at  one  per  cent,  per 
month  from  date  until  paid.  Rowobth  &  McCaskill.  WicM. 
RowoBTH.    Value  received.    No.  42,626.'* 
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Shortly  after  this  Boworth  failed.  On  the  31st  day  of 
August,  1885,  Eo worth,  T.  H.  Potter,  of  the  Rocky  Mount- 
ain National  Bank,  and  the  attorney  of  the  Colorado  Na- 
tional Bank  were  at  the  place  of  residence  of  appellees  in 
Kansas  to  obtain  from  McCaskill  security  for  the  payment 
of  the  two  notes  due,  respectively,  to  the  two  banks.  Eo- 
worth  had  an  interview  with  McCaskill,  informed  him  of 
the  existence  of  the  notes,  stated  that  he  was  embarr^issed, 
needed  help,  and  urged  McCaskill  to  secure  the  two  notes 
and  assist  him  in  that  wav.  McCaskill  consented,  met  the 
agents  of  the  banks,  executed  his  notes,  payable  one  year 
after  date,  for  the  sums  respectively  due  on  the  former 
notes ;  the  note  for  the  sum  due  the  Rocky  Mountain  Na- 
tional Bank  being  made  payable  to  Potter,  and  the  sum  due 
the  Colorado  National  Bank  made  payable  to  Eountze,  its 
pr^ident ;  both  notes  being  secured  by  trust-deed  on  the 
lands  of  appellees  in  Kansas,  William  B.  Berger  being  named 
as  trustee ;  and  the  former  notes  were  canceled.  At  the  same 
time  Roworth  executed  and  delivered  to  McCaskill  his  note 
for  $12,000,  to  cover  the  indebtedness  assumed  and  secured 
by  McCaskill. 

It  is  alleged  in  the  complaint  that  before  the  notes  of 
June  30th  and  July  28th  wore  made  the  firm  of  Roworth 
&  McCaskill  had  been  dissolved ;  that  Roworth  never  had 
authority  to  make  notes  in  the  name  of  the  firm ;  that  the 
indebtednees  for  which  the  notes  were  given  was  the  indi- 
vidual indebtedness  of  Roworth ;  and  that  such  fact  was 
known  to  the  defendants  at  the  time,  and  that  Roworth 
executed  the  notes  of  the  firm  at  their  solicitation  and  in- 
stance, they  having  full  knowledge  that  the  indebtedness 
was  not  that  of  the  partnership.  Also  that  the  two  notes 
of  McCaskill  and  the  trust-deed  were  obtained  by  fraud 
and  by  misrepresentation  of  Roworth,  Potter,  and  the  at- 
torney, Bartels,  in  regard  to  the  financial  condition  of 
Roworth,  they  representing  that  Roworth's  embarrassment 
was  only  temporary ;  that  he  had  ample  property  to  satisfy 
his  debts,  and  only  needed  time,  when  in  fact  Roworth  was 
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hopelessly  insolvent, —  praying  that  the  notes  and  trost- 
deed  be  declared  void,  and  that  they  be  canceled  and  deliv- 
ered up. 

A  very  volnminons  answer  was  filed,  traversing  eveiy 
important  allegation  of  the  complaint  In  an  amendment 
to  the  answer,  defendants,  by  what  may  be  treated  as  a 
cross-complaint,  assert  the  validity  of  the  two  notes  of  June 
30th  and  July  28th  to  the  respective  banks  as  the  proper 
debts  of  the  firm,  and  pray  judgment  against  McCaskillfor 
the  amount  of  the  notes  and  interest.  Upon  the  trial  a 
jury  was  impaneled,  to  which  several  issues  of  fact  were 
submitted,  by  a  series  of  questions,  twelve  in  number,  in 
regard  to  the  manner  in  which  the  notes  and  trust^eed 
were  obtained  from  appellees,  all  of  which  were  answered 
adversely  to  the  defendants  (appellants),  and  sustaining  the 
allegations  in  the  complaint  that  they  were  obtained  by 
fraud,  misrepresentation,  and  concealment  of  important 
facts ;  but  no  issues  of  fact  were  submitted  to  the  jury  in 
regard  to  the  validity  of  the  former  notes  executed  with 
the  firm  name  by  Roworth.  Much  oral  testimony  was 
given,  some  of  it  quite  contradictory  and  irreconcilable. 
The  court  found  in  favor  of  appellees  upon  all  the  issues, 
and  decreed  that  the  McCaskill  notes  be  canceled  and  de- 
livered up,  that  the  trustee  execute  and  deliver  a  deed  of 
release  freeing  the  land  from  the  lien  created  by  the  trust- 
deed,  holding  the  former  notes  invalid  as  against  McCas- 
kill, and  refusing  the  prayer  in  the  cross-complaint  for  a 
judgment  against  him  upon  them.  From  such  decree,  and 
the  overruling  of  a  motion  for  a  new  trial,  an  appeal  was 
taken  to  this  court. 

Mr.  Lucius  P.  Marsh  and  Messrs.  Babtels  &  Bijood,  for 
appellants. 

Mr.  L.  C.  EocKWBLL  and  Mr.  D.  McCaskill,  for  appellees. 

Bbed,  C.    The  established  practice  of  this  court  precludes 
the  review  of  questions  determined  in  the  lower  court,  un- 
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less  exceptions  were  saved  to  the  judgment,  and  error  duly 
assigned.  The  only  question  su  omitted  by  the  single  as- 
signment in  this  case  for  the  determination  of  the  court  is 
the  one  of  the  validity  of  the  notes  as  partnership  paper  at 
the  time  of  their  execution  and  delivery.  The  dissolution 
of  the  partnership  before  the  making  of  the  notes  seems  to 
have  been  unquestioned.  Whether  the  officers  of  either 
bank  knew  of  the  dissolution  of  the  partnership  is  left  in 
doubt.  It  is  not  conclusively  or  satisfactorily  shown  that 
they  had  such  knowledge.  The  dissolution  of  the  firm 
oould  in  no  way  aflfect  appellants  unless  it  were  shown  that 
they  had  knowledge  of  it.  Eegular  customers  and  dealers 
with  a  firm  are  required  to  have  special  notice  of  the  disso- 
lution. Parties  who,  like  appellants,  only  take  for  discount 
the  paper  of  the  firm,  are  not  required  to  have  special  no- 
tice, but  there  must  be  a  reasonable  or  general  notice,  suffi- 
cient to  warn  and  notify  the  public,  by  publication  of  a 
notice  of  dissolution,  or  in  some  other  public  manner.  1 
Daniel,  Neg.  Inst.,  §  369J/  Lovejoy  v.  Spaffard^  93  U.  S.  439 ; 
Bcmk  V,  McChemey^  20  N.  T.  240.  It  does  not  appear 
from  the  evidence  that  any  notice  whatever  was  given  of 
the  dissolution,  or  that  the  fact  was  known  to  any  one  but 
the  former  members  of  the  firm. 

It  was  contended  by  appellees  that  Roworth  had  no 
authority  to  bind  the  partnership  in  the  making  of  prom- 
issory notes.  This  contention  was  not  established  by  the 
proof.  If  his  authority  in  this  regard  was  limited  by  a 
special  contract  between  himself  and  McCaskill,  neverthe- 
less, as  to  third  parties,  such  a  contract  would  have  been  a 
nullity,  unless  their  knowledge  of  the  fact  was  shown. 
The  authority  of  a  partner  to  bind  the  firm  within  the 
scope  of  its  business  is  implied,  and  grows  out  of  the  fact 
that  it  is  a  firm,  and  each  member  is  a  general  agent  for 
the  other  copartners.  1  Daniel,  Neg.  Inst.,  §§  355,  356 ; 
Greendade  v.  Dower ^  7  Bam.  &  C.  635 ;  Swan  v.  Steele^  7 
East,  210.  There  is  this  distinction  to  be  made :  A  con- 
tract made  between  partners,  that  certain  members  of  the 
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firm  only  could  bind  the  firm,  might  be  valid  as  between 
themselves,  and  might  make  a  debt  which  purported  to  be 
a  firm  debt  an  individual  debt  in  the  adjustment  of  the 
partnership  affairs,  while  such  debt  would  be  a  firm  debt  in 
the  hands  of  a  third  party  who  had  no  knowledge  of  the 
want  of  authority  of   the  partner  executing  the  paper. 
Another  well  settled  rule  of  law  is  that  without  actual 
knowledge  of  the  want,  of  authority  of  a  partner  to  make 
negotiable  paper  in  the  name  of  the  firm,  where  paper 
properly  executed  in  the  name  of  the  firm  is  discounted, 
the  lender  is  not  required  to  inquire  into  the  intentions,  or 
to  see  that  the  money  is  properly  applied  to  firm  uses ;  bat 
if  the  lender  knows  that  the  paper  is  not  made  for  the 
legitimate  business  of  the  firm,  or  knows  that  the  money  is 
obtained  for  the  purpose  of  discharging  an  individual  debt, 
the  paper  would  be  invalid  in  his  hands  as  against  the  firm. 
The  burden  of  proving  that  the  lender  was  aware  of  the 
wrongful  use  of  the  firm  name  and  cognizant  of  the  frand 
is  upon  the  party  asserting  the  irregularity.    1  Daniel,  Neg. 
Inst.,  §  357 ;  Hayward  v.  French^  12  Gray,  453 ;  Sedgwui 
V.  Zewisj  70  Pa.  St.  221. 

The  testimony  is  very  conflicting  in  regard  to  the  knowl- 
edge of  appellants  at  the  time  of  the  execution  of  the 
respective  notes  that  they  were  not  being  used  for  the  par-, 
poses  of  the  firm,  but  for  the  individual  benefit  of  Boworth; 
but  sufficient  appears  in  evidence  in  regard  to  what  was 
said  and  done  at  the  time,  taken  in  connection  with  the 
established  fact  that  the  notes  were  substituted  for  the  in- 
dividual notes  of  Roworth,  that  had  been  frequently  re- 
newed before  that  time  for  indebtedness  that  was  not  cre- 
ated in  the  name  of  the  firm,  but  in  his  individual  name,  to 
warrant  the  court  in  finding  that  the  respective  parties  had 
the  necessary  knowledge  that  the  paper  was  not  being  used 
in  the  legitimate  business  of  the  firm.  Although  there  was 
much  testimony  opposed  to  this  view,  there  was  sufiicient 
in  its  favor  to  warrant  this  court  in  refusing  to  disturb  the 
finding;  and,  as  before  stated,  this  court,  by  reason  of  the 
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absence  of  assignments  of  error,  being  precluded  from  ex- 
amining the  question  of  subsequent  ratification  and  adop- 
tion of  the  notes  by  McCaskill,  we  recommend  that  the 
decree  be  affirmed. 

BioHKOND,  C,  concurs.    Bissell,  C,  concurs  in  result. 

Feb  Curiam.    For  the  reasons  stated  in  the  foregoing 

opinion  the  judgment  is  affirmed. 

Affirmed. 


Cochrane  v.  Justice  Mining  Co.  et  al.  I  *2.  Jw 


1.  Contract  for  Minino  Lease  —  Essential  Elements.— Where  a 

miniDg  company,  desiring  to  lease  its  mines,  advertised  that  bids 
would  be  received  therefor  to  a  certain  date,  and  a  bid  was  received 
within  the  time  designated,  stating  the  terms  on  which  the  applicant 
would  take  and  work  the  property,  which  bid  and  terms  were  for- 
mally accepted  by  the  officers  of  the  company,  it  was  held  that  the 
advertisement^  the  bid  and  the  acceptance  contained  all  the  essential 
elements  necessary  to  constitute  a  concluded  and  valid  agreement  for 
aleasei 

2.  Specific  Pebformance  —  Enfobcement  of  Contract  for  Lease.— 

Wherever  it  is  shown  that  there  is  a  de6nite  and  concluded  legal 
contract  existing  between  parties,  it  may  be  enforced  by  a  suit  for  a 
specific  performance.  And  the  fact  that  at  the  same  meeting  of  the 
mining  company  which  accepted  the  plaintiifs  bid  a  motion  was 
passed,  but  not  communicated  to  him,  by  which  the  president  was 
empowered  to  draw  up  a  lease,  in  conjunction  with  the  plaintiff  or 
his  agent  and  present  it  to  the  board  of  directors  for  their  consider- 
ation, in  no  way  affected  the  conclusiveness  or  validity  of  the  agree- 
ment, it  being  wholly  an  ex  parte  ftct  of  the  mining  company,  and 
in  no  sense  a  part  of  the  stipulations  of  the  agreement  The  clause 
of  the  bid  *'settiement  as  usual*'  appearing  from  the  action  of  the 
company  to  have  been  understood  by  its  officers,  it  is  immaterial 
whether  it  referred  to  the  mode  of  computation  and  times  of  pay- 
ment previously  existing  bet'veen  the  parties  or  to  the  established 
•custom  of  the  mining  district  either  being  sufficienUy  definite  to 
constitute  a  part  of  the  contract 
a  IKABUJTY  of  Lessor  to  Perform  Contract  No  Defense.— It  is 
no  defense  to  an  action  for  specific  performance  that  defendant  had 
previously  leased  a  part  of  the  property  mentioned  in  the  agreement 
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to  another  party  and  conld  not  make  a  lease  of  the  whole,  egpeciaHy 
where  the  plaintiff  waB  willing  to  take  the  residue  with  the  rents  of 
the  portion  ali'eady  leased. 
4  Lessee  Not  Bound  to  Aoceft  Lease  Cont aikino  Asbitrary  Ooh- 
DiTiONB  Not  Mentioned  in  Stipulations.—  Under  the  contract  for 
a  lease  plaintiff  was  not  bound  to  accept  a  lease  requiring  him  to 
sink  a  shaft  six  hundred  feet  deep  in  a  certain  portion  of  the  prop- 
erty, regardless  of  its  productiveness!  and  reserving  to  the  ccmipanj 
the  privilege,  under  certain  contingencies,  of  disposing  of  &e  ore  m 
mined. 

Error  to  Dutrict  Court  of  Lake  Cotmty, 

Mr.  T.  J.  O'Donnell  and  Mr.  L.  8.  Dixon,  for  plaintiff 
in  error. 

Messrs.  Buckeb  &  TrrooMs,  for  defendants  in  error. 

Eekd,  C.  This  was  a  suit  in  equity,  brought  by  plaintiff 
in  error  against  the  defendants,  to  compel  the  specific  per- 
formance of  an  alleged  contract  to  lease  certain  mining 
property  in  the  county  of  Pitkin.  Upon  the  hearing  a  de- 
cree was  entered  dismissing  the  suit.  The  pleadings  were 
very  lengthy,  and  a  large  mass  of  testimony  was  taken. 
The  issue  made  by  the  pleadings,  and  the  facts  established 
by  the  testimony,  deemed  necessary  for  an  understanding 
of  the  case,  are,  to  save  repetition,  embraced  in  the  opinion 
instead  of  in  a  statement  of  the  case.  There  are  numeroas 
assignments  of  error,  many  upon  minor  and  unimportant 
points.  The  only  one  necessary  to  be  considered  is  the 
general  one  —  the  twelfth:  "That  the  court  erred  in  its 
finding,  judgment  and  decree  in  favor  of  the  defendant 
and  against  the  plaintiff." 

There  being  no  serious  controversy  in  regard  to  the  facts 
and  premises,  the  determination  of  the  case  depends  upon 
the  solution  of  the  following  questions  or  propositions: 

First.  Did  what  transpired  between  the  parties  consti- 
tute a  binding  and  concluded  agreement  for  the  lease  of  the 
property ;  and  if  so,  was  it  sufficiently  definite  to  be  en- 
forced in  a  proceeding  to  compel  specific  performance? 
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Second,  Was  the  failure  to  consummate  the  agreement 
by 'a  written  contract  of  lease  attributable  to  the  plaintiff 
or  defendants? 

The  advertisement  for  bids  to  lease  the  property  of  de- 
fendants was  as  follows:  "Bids  will  be  received  at  the 
office  of  the  Justice  Mining  Co.,  up  to  noon  on  March  18, 
1889,  for  lease  or  leases  on  the  properties  of  the  Justice 
Mining  Co.,  consisting  of  the  Justice,  Marlin,  Monte  Cristo, 
and  Western  Union,  situated  in  Tourtelotte  park,  and  con- 
sisting of  26.8  acres.  Bids  to  be  addressed  to  Peter  Lux, 
President  J.  M.  Co."  In  response  to  this,  plaintiff,  who 
bad  formerly,  with  others,  a  lease  upon  and  worked  the 
same  property,  as  alleged,  at  great  pecuniary  loss,  made 
three  proposals  or  bids,—  two  for  a  portion  of  the  property, 
which  we  need  not  consider,  and  the  third  for  the  entire 
property,  as  follows :  "  I  will  take  lease  on  the  whole  prop- 
erty at  thirty-five  per  cent,  royalty  at  eighteen  months, 
and  agree  to  expend,  under  the  best  management  obtain- 
able, at  least  five  thousand  (5,000)  dollars  each  and  every 
month  during  life  of  lease  in  development  work,  I  to  have 
thirty  (30)  days  to  begin  work,  in  order  to  make  examina- 
tion of  property,  and  put  machinery  in  place.  Lease  to 
date  from  time  of  commencing  work.    Settlement  as  usual." 

At  a  corporate  meeting  of  the  officers  of  the  defendant 
the  third  proposition  or  bid  of  plaintiff  was  accepted,  and 
evidenced  by  the  following  entry  made  in  the  minutes  of 
the  corporate  proceedings :  *'  After  some  deliberation  it  was 
moved  and  carried  that  F.  T.  Cochrane  &  Co.'s  proposition 
for  lease  on  the  three  sections  of  the  Justice  Mining  Co.'s 
property,  according  to  paragraph  3,  be  accepted.  (Date 
of  proposition,  Denver,  Colorado,  March  16,  1889.)  Moved 
and  carried  that  all  other  bids  be  rejected."  And  as  ap- 
pears in  the  minutes  of  the  same  meeting,  the  following 
corpgrate  action  was  taken:  "  Moved  and  carried  that  the 
president  be  empowered  to  draw  up  the  lease  in  conjunc- 
tion with  Mr.  Cochrane  or  his  agent,  and  present  it  to  the 
board  of  directors  for  their  consideration.  Moved  and 
Vol.  16—27 
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carried  we  now  adjourn  subject  to  the  call  of  the  presi- 
dent." 

On  the  same  day  the  defendant,  by  Peter  Lux,  its  presi- 
dent, sent  the  following  telegram  to  plaintiff,  at  Denyer: 
"  F.  T.  Cochrane,  Senate  Chamber:  Lease  awarded  to  you 
on  last  proposition.     Peter  Lux." 

The  advertisement  or  offer  to  lease  was  definite  in  regard 
to  the  property  to  be  leased,  naming  the  respective  claims 
constituting  the  property,  and  giving  the  aggregate  area  in 
acres  and  fractions  of  an  acre.    The  bid  of  plaintiff  was,  as 
to  extent  of  property,  length  of  term,  percentage  or  rental 
to  be  paid,  and  amount  to  be  expended  monthly  in  devel- 
opment, and  manner  of  expenditure,  equally  definite.  The 
corporate  acceptance  by  defendants  entered  of  record  was 
a  general  and  unqualified  acceptance  of  the  plaintiff's  bid  as 
made,  and  the  notification  of  the  acceptance  general  and 
unqualified.    Under  the  authorities,  to  create  a  valid  con- 
tract of  lease  but  few  points  of  mutual  agreement  are  nec- 
essary :  Firatj  there  must  be  a  definite  agreement  as  to  the 
extent  and  bounds  of  the  property  leased ;  second,  a  definite 
and  agreed  term ;  and  third,  a  definite  and  agreed  price  of 
rental,  and  the  time  and  manner  of  payment.   These  appear 
to  be  the  only  essentials ;  the  others,  such  as  the  covenant 
for  the  peaceful  possession  on  the  part  of  the  lessor,  dili- 
gent, proper,  workmanlike  and  continuous  working  with  a 
view  to  best  results,  both  present  and  prospective,  on  the 
part  of  the  lessee;  and  where,  as  in  this  case,  the  rental  is  a 
share  or  percentage  of  the  proceeds,  the  disposition  of  the 
ore  to  the  best  advantage,  the  keeping  of  accurate  and 
honest  accounts  and  making  honest  returns,  are  secondary 
and  implied  covenants,  growing  out  of  the  principal  agree- 
ment. 

It  is  contended  by  counsel  for  defendants  that  the  above- 
recited  acts  of  the  parties  did  not  constitute  a  concladed 
agreement ;  that  they  in  certain  respects  lacked  the  nec- 
essary definiteness,  and  could  only  be  regarded  as  incon- 
clusive negotiations  in  regard  to  a  specific  contract  to  be 
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afterwards  agreed  upon  and  executed  by  the  parties.  It  is 
contended,  first,  that  there  was  no  definite  time  designated 
for  the  beginning  of  the  term.  With  this  we  cannot  agree. 
The  language  of  the  bid  is :  "I  to  have  thirty  days  to  begin 
work.  »  *  *  Lease  to  date  from  time  of  commencing 
work."  If  the  offer  was  accepted,  and  plaintiff  notified  of 
its  acceptance,  the  agreement  for  lease  would  be  concluded 
as  of  that  date,  and  the  thirty  days  would  commence  to 
run,  and  the  term  would  commence  at  the  expiration  of  the 
thirty  days.  It  is  also  contended  that  there  was  a  want  of 
definiteness  in  regard  to  the  basis  upon  which  the  rental  of 
thirty-five  per  cent,  was  to  be  computed,  as  to  what  ex- 
penses of  production  the  gross  proceeds  from  ore  were  to 
be  subject  before  calculating  the  percentage,  and  the  offer 
of  plaintiff,  containing  in  regard  to  payment  only  the  words 
"  settlement  as  usual."  It  is  contended  that  there  could  be 
no  concluded  contract  until  the  terms  of  payment  were 
definitely  settled,  specified  and  defined.  The  plaintiff  had 
for  a  long  time  been  a  lessee  of  the  same  property.  The 
clause  "  settlement  as  usual "  evidently  relates  to  one  of  two 
weU-understood  premises,  either  —  Firsty  to  the  former 
method  of  computation  and  time  and  manner  of  payments 
existing  between  the  parties ;  or  se€07idy  a  well-known  and 
established  custom  of  the  district ;  either  one  of  which  was 
suflSciently  definite  to  constitute  a  part  of  the  contract.  It 
is  immaterial  to  which  it  referred.  It  is  evident  from  the 
action  of  the  board  of  officers  that  it  was  properly  under-, 
stood  at  the  time  of  the  acceptance.  No  objection  was 
made  to  it  on  account  of  uncertainty  or  indefiniteness. 
Nothing  more  definite  was  required  or  asked.  The  accept- 
ance was  complete  and  unqualified.  Had  the  indefiniteness 
now  relied  upon  in  argument  suggested  itself  to  the  officers 
at  that  time,  it  would  necessarily  have  resulted  in  the  rejec- 
tion of  the  bid,  or  in  requiring  a  better  defined  offer. 

In  Van  Jfess  v.  Paeard^  2  Pet.  148,  it  is  said :  "  Every  de- 
mise between  landlord  and  tenant  in  respect  to  matters  in 
which  the  parties  are  silent  may  be  fairly  open  to  explana- 
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tioQ  by  the  general  usage  and  eastern  of  the  conntry  or  of 
the  district  where  the  land  lies.  Every  person  under  sach 
circumstances  is  supposed  to  be  connusant  of  the  custom, 
and  to  contract  with  a  tacit  reference  to  it."  This  is  the 
universal  doctrine,  and  further  authority  is  considered  un- 
necessary. From  this  it  will  be  apparent  that  all  the  essen- 
tials necessary  to  constitute  a  concluded  agreement  of  lease 
were  contained  in  the  advertisement,  bid  and  acceptance, 
and  that  the  element  of  indefiniteness  was  such  that  it  was 
capable  of  being  made  definite  by  reference  to  former  coarse 
of  dealing  or  the  customs  of  the  district. 

In  Bish.  Cont.,  §  322,  it  is  said :  ^^  If  one  makes  to  another 
an  offer,  verbal  or  written  direct,  by  letter  or  by  telegram, 
of  a  sort  implying  nothing  to  be  done  except  to  assent  or 
decline,  and  the  latter  accepts  it,  adding  no  qualification, 
there  is  thus  constituted  a  mutual  consent  of  the  same  thing 
at  the  same  time  —  in  other  words,  a  contract."  In  sup- 
port of  this  elementary  proposition,  see  Smith  v.  Cdhy^  136 
Mass.  662;  Cheney  v.  Traudpartation  Liney  59  Md.  557; 
Highland  Co.  v.  Hhoades,  26  Ohio  St.  411 ;  Wells  v.  Bail- 
road  Co.,  30  Wis.  605 ;  AhhoU  v.  Shepard,  48  N.  H.  14. 

It  is  contended  on  the  part  of  defendants  that  there  was 
no  concluded  agreement,  for  the  reason  that,  at  the  same 
corporate  meeting  at  which  the  bid  of  plaintiff  was  accepted, 
there  was  a  subsequent  motion  passed  and  entered  of  rec- 
ord, in  which  the  president  was  "  empowered  to  draw  up 
the  lease,  in  conjunction  with  Mr.  Cochrane  or  his  agents 
and  present  it  to  the  board  of  directors  for  their  considera- 
tion." This  contention  cannot  prevail:  First,  the  language 
used  — "  the  lease  " —  presupposes  a  contract  already  in  ex- 
istence; second,  it  in  no  way  attempts  to  modify,  qualify  or 
restrict  the  contract  as  made  and  accepted ;  third,  the  pro- 
ceeding was  ex  parte,  was  not  communicated  to  the  plaintiff 
or  brought  to  his  notice,  appears  to  have  been  simply  a  des- 
ignation of  a  party  who  should  represent  the  defendants  in 
reducing  the  contract  to  writing  and  attending  to  its  eiecu- 
tion  as  the  agent  of  the  corporation.  Had  it  been  embraced 
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in  the  resolution  of  acceptance,  and  communicated  to  the 
plaintiff,  it  could  in  no  way  have  modified  the  contract,  or 
had  the  effect  claimed  by  counsel  for  defendants.  The  rule 
is  well  settled  that,  where  the  agreement  is  made  by  writ- 
ten communications,  it  must  appear  from  them,  or  some  of 
them,  and  be  known  to  both  parties,  that  the  execution  of 
the  formal  lease  was  to  be  a  condition  precedent  to  the 
agreement  becoming  obligatory. 

In  BonneweU  v.  Jenkins,  8  L.  R.  Ch.  Div.  Y4,  decided  in 
1878  in  the  court  of  last  resort  in  England,  the  same  ques- 
tion was  presented,  but  under  circumstances  far  more  far 
Torable  for  the  contention  of  the  defendant  than  those  in 
this,  in  that  the  letter  of  acceptance  contained  the  follow- 
ing: "We  are  instructed  to  accept  your  offer  of  £800  for 
these  premises,  and  have  asked  Mr.  Jenkins'  solicitor  to 
prepare  a  contract."'  In  discussing  the  question.  Fry,  J., 
said :  "  Now,  if  the  matter  were  not  covered  by  decision,  it 
is  very  probable  that  I  should  feel  myself  drawn  to  the 
conclusion  that  wherever  there  is  a  reference  to  a  future 
contract  the  letters  themselves  do  not  constitute  a  contract, 
and  for  this  very  obvious  reason :  that  a  reference  to  a  con- 
tract as  a  future  thing  seems  to  negative  the  notion  of  the 
existence  of  a  contract  as  a  present  thing.  But  it  is  too 
late  for  «that  argument  to  be  used  before  me  successfully 
when  a  long  series  of  cases  has  established  this  proposition : 
that  the  mere  reference  to  a  future  contract  is  not  enough 
to  negative  the  existence  of  a  present  one."  Baggallay, 
L.  J.,  said :  "  But  the  letter  must  be  expressed  in  such  a 
way  as  to  show  clearly  that  such  a  condition  is  intended." 
Thesiger,  L.  J.,  said :  "  The  mere  reference  to  the  prepara- 
tion of  an  agreement  by  which  the  terms  agreed  upon 
would  be  put  into  a  more  formal  shape  does  not  prevent 
the  existence  of  a  binding  contract."  James,  L.  J.,  said : 
**  Whether  there  is  a  binding  contract  or  not  depends  on 
the  construction  of  two  letters.  It  is  settled  law  that  a 
contract  may  be  made  by  letters,  and  that  the  mere  refer- 
ence in  them  to  a  future  formal  contract  will  not  prevent 
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their  constituting  a  binding  bargain."  In  that  case,  Cook- 
son,  Q.  C,  cited  and  relied  upon  the  same  cases  cited  and 
relied  upon  by  the  defendants  in  this  case,  viz.,  Ridgway  v. 
Wharton^  6  H.  L.  Cas.  238,  and  Honeynnan  v,  Marryai^ 
id.  112.  But  they  were  distinguished  and  disregarded  by 
the  court,  and  a  decree  for  specific  performance  entered. 

The  question  as  to  whether  the  contract  was  sufficiently 
definite  to  be  enforced  in  a  suit  for  specific  performance  is 
answered  in  disposing  of  the  first  question,  viz.,  whether 
there  was  a  concluded  contract  for  lease.     The  general 
rule,  as  above  shown,  is :  ''  An  offer  or  proposal  made  by 
one  party,  and  the  acceptance  thereof  by  the  other,  consti- 
tutes a  contract ;  in  other  words,  a  contract  is  thereby  con- 
cluded so  that  it  may  be  enforced."    Pom.  Spec  Pert, 
§  59.    And  whenever  it  is  shown  that  there  was  a  definite 
and  concluded  legal  contract,  it  may  be  enforced  by  suit 
for  specific  performance.     There  appears  no  conflict  of  au- 
thority on  this  point.    The  leading  English  cases  in  sup- 
port of  the  positions  here  taken  are:  Kennedy  v,  Lee^Z 
Mer.  441;  Fowls  v.  Freeman^  9  Ves.  351;  BonneweU  «. 
Jenkins^  9upra.    See,  also,  the  following  cases  in  England: 
CrosaUy  v,  Maycock^  18  L.  E.  Eq.  180;  Thonuu  t?.  Dering^ 
1  Keen,  729 ;  Oibbins  v.  Board,  11  Beav.  1 ;  Skinner  t. 
McDouaZl,  2  De  Gex  &  S.  265 ;  Jaquss  v.  Millar,  6  L.  R 
Ch.  Div.  153.    And  in  the  United  States,  Pratt  v.  Jiailroad 
Co.,  21  N.  Y.  305,  in  which  it  was  said  by  Selden,  J. :  "  If 
two  parties  negotiate  for  a  lease  of  certain  premises,  and 
they  agree  upon  the  terms  and  conditions  of  the  lease,  and 
that  a  written  lea^e  shall  be  drawn  and  executed  embracing 
tiiose  terms,  this  is  not  a  lease,  but  it  is  a  contract  which, 
whenever  the  statute  of  frauds  does  not  interfere  to  pre- 
vent, can  be  enforced,  and  which  the  courts  will  compel  the 
parties  specifically  to  perform.    The  books  are  full  of  soch 
cases,  and  it  can  hardly  be  necessary  to  refer  to  them  at 
length."     See,  also,  Mackeyv.  Mackey,  29  Grat.  158;  Chemy 
V.  Transportation  Line,  sxip7*a;    Wha/rton  v.  StoiUenburgh, 
35  N.  J.  Eq.  266;  Blam^  v.  Hoke,  14  Ohio  St.  292;  Clark 
V.  Clark,  49  Cal.  686. 
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Our  conclusion  is  that  the  acts  of  the  parties  in  the  prem- 
ises constituted  a  definite  and  concluded  agreement  for  a 
lease,  and  that  there  was  nothing  that  could  not  have  been 
made  definite  and  certain  by  means  of  knowledge  and  data 
in  the  possession  of  the  parties,  and  that  it  was  so  consid- 
ered by  the  defendants  at  the  time  of  the  corporate  accept- 
ance of  the  offer.  It  is  true,  as  contended  by  counsel,  that 
there  is  a  material  difference  between  an  unaccepted  pro- 
posal and  a  binding  agreement,  between  negotiations  pre- 
paratory to  an  agreement  and  the  agreement  itself ;  but 
counsel  seem  to  confound  the  concluded  agreement  or  con- 
tract of  lease  with  the  written  document  to  be  drawn  sub- 
sequently and  executed  by  the  parties,  which  paper  in  this 
case  could  only  be  evidence  of  the  contract  concluded  at 
the  time  of  the  corporate  acceptance. 

Counsel  have  briefed  and  argued  the  case  of  defendants 
with  great  care  and  ability,  have  collected  and  cited  a  large 
number  of  authorities,  which  we  have  carefully  examined, 
and  we  fully  agree  with  counsel  when  they  frankly  say : 
^^  It  may  be  that  none  of  the  cases  cited  above  are  exactly 
parallel  to  the  present  case,  but  they  are  the  nearest  that 
we  have  been  able  to  find."  There  was  no  want  of  dili- 
gence. The  trouble  is,  when  applied  to  the  premises  in  this 
case,  the  great  weight  of  authority  is  overwhelmingly 
against  the  position  sought  to  be  sustained. 

The  remaining  question  is  vfrhether  the  plaintiff  or  defend- 
ants was  in  fault ;  in  other  words,  has  plaintiff  shown  him- 
self entitled  to  the  relief  asked?  The  question  is  comparer 
lively  free  from  embarrassment.  The  offer  of  defendants 
to  lease  by  its  terms  contained  the  entire  mining  property ; 
the  respective  claims  were  named,  and  their  aggregate  is 
given  as  twenty-six  and  eight-tenths  acres.  The  offer  of 
plaintiff  was  for  the  entire  property.  No  lease  of  the  entire 
mining  property  was  ever  tendered ;  the  "  Crowe  shaft " 
with  surface  ground  was  excepted  and  reserved  for  a  part 
of  the  term.  It  is  conceded  that  it  had  at  the  time  of  the 
contract  been  leased  to  other  parties.    It  is  claimed  by  de- 
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fendants  that  the  fact  was  known  to  plaintiff  at  the  time 
of  making  the  cootract.    This  fact  cannot  prevail  as  a  de- 
fense.   The  knowledge  on  the  part  of  plaintiff,  if  it  existed, 
would  not  relieve  defendants  from  the  necessity  of  com- 
plying with  their  contract.    It  is  also  contended  that  the 
Bait  coatd  not  be  maintained  because  of  the  inability  of  de- 
fendants to  perform  by  reason  of  having  leased  the  Crowe 
shaft  previous  to  the  contract  with  plaintiff.     It  appears 
that,  between  the  date  of  the  advertisement  for  bids  and 
the  awarding  of  the  lease  to  plaintiff,  defendants  bad  leased 
part  of  the  projwrty  to  other  parties,  and  had  also  leased 
the  boarding-house  used  with  the  property.    It  would  be 
sufficient  answer  to  this  contention  to  say  that,  having 
already  leased  to  other  parties,  the  exception  and  reservar 
tion  of  those  portions  should  have  been  made  at  the  time 
of  making  the  contract  with  the  plaintiff.    Another  suffi- 
cient reason  why  it  cannot  prevail  lies  in  the  fact  that 
plaintiff  offered  to  adjust  the  matter  by  receiving  the  rent 
which  was  to  be  paid  to  the  defendants,  which  offer  was 
refused.    The  law  is  well  settled  that  s  lessor  who  cannot 
fully  comply  with  his  contract  will  not  be  allowed  to  set  ap 
his  own  inability  to  perform  as  a  defense  when  the  lessee 
is  willing  to  take  what  can  be  demised,  and  compensation 
for  the  balance.     See  Pom.  Spec.  Perf.,  §  388,  and  cases 
cited.    It  is  obvious  that  under  the  agreement  plaintiff  was 
entitled  to  the  entire  mining  property,  including  the  Crowe 
shaft,  or  the  income  from  the  portions  leased.    We  leave 
the  question  of  the  boarding-house  out  of  the  discussion, 
,  although  claimed  by  plaintiff  as  a  part  of  the  property 
which  he  was  entitled,  it  was  not  specifically  mentioaed 
the  papers  constituting  the  agreement.    The  offer  of 
,intiff,  as  accepted  by  defendants,  as  before  shown,  cod- 
ned  the  foilowing:    "  And  agrees  to  expend  under  the 
it  management  obtainable  at  least  $5,000  each  and  every 
mth  during  life  of  lease  in  development  work."    The 
se  tendered  by  defendants  and  refused  by  plaintiff  con-  j 

ned  the  following:    "To  sink  a  shaft  upon  the  Justice  J 

i 
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or  Monte  Cristo  claims  aforesaid,  from  the  surface,  at  or 
near  the  east  end  line  of  said  Justice  claim,  and  near  the 
west  side  line  of  the  Last  Dollar  lode  claim,  adjoining  said 
Justice,  upon  the  easterly  side  line  of  said  Justice.  Said 
Justice  and  Monte  Cristo  claims  overlap  each  other  at  or 
about  the  place  said  shaft  is  to  be  sunk,  and  the  location  of 
same  is  to  be  mutually  agreed  upon  by  the  president,  vice- 
president  and  secretary  of  the  Justice  Mining  Company, 
and  the  lessee  herein."  And  after  elaborate  specifications 
in  regard  to  size  and  construction  of  shaft,  timbering  of  the 
same,  etc.,  proceeds :  ^^  Said  shaft  to  be  sunk  no  less  than  six 
hundred  (600)  feet  in  depth  from  the  surface ;  provided, 
however,  that  mineral  in  place  and  in  paying  quantities  be 
not  discovered  before  said  depth  shall  have  been  reached, 
in  which  event  said  lessee  may  drift  on  the  same  in  any 
direction  within  the  boundaries  of  the  premises  leased ;  pro- 
vided, however,  that  the  lessee  shall  sink  said  shaft  to  the 
depth  aforesaid  —  that  is,  six  hundred  (600)  feet  —  even  if 
mineral  be  discovered  before  said  depth  is  reached." 

The  offer  of  plaintiff  must  be  construed  to  mean  the  ex- 
penditure of  the  money  in  development  in  such  a  manner 
as  to  produce  ore  during  the  existence  of  the  lease,  and  thus 
benefit  both  parties.  He  cannot  be  reasonably  understood 
as  offering  to  expend  his  money  in  a  way  that  would  only 
inure  to  the  benefit  of  the  lessor.  The  provision  for  the  ex- 
penditure of  a  large  amount  of  money  in  sinking  a  shaft  at 
a  point  designated  by  the  lessor,  and  to  a  given  depth,  re- 
gardless of  its  utility  in  the  production  of  ore,  was  arbi- 
trary, and  certainly  not  contemplated  in  the  offer.  The 
sinking  of  the  shaft  at  the  point  designated  to  the  '^  contact " 
or  ore  body  might  be  proper  and  mutually  beneficial,  but 
the  same  cannot  be  said  of  its  extension  an  indefinite  dis- 
tance in  barren  rock,  which  could  not  add  to  the  ore  prod- 
uct during  the  lease,  and  could  only  add  to  the  value  of  the 
property  of  the  lessor.  The  lease  tendered  also  contained 
the  following:  "Shall  use  his  best  ability  and  endeavors 
to  obtain  the  best  price  for  all  ores  mined  under  this  lease, 
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and  to  handle  and  dispose  of  the  same  to  the  best  possible 
advantage  of  both  parties  hereto,  and  the  lessor  shall  have 
the  right  to  co-operate  with  the  lessee  for  the  purposes 
aforesaid;   and  whenever    the  lessor  can  procure  better 
terms  as  to  treatment  and  sale  of  the  ores  mined  than  the 
lessee,  the  lessor  shall  have  the  right  to  dispose  of  the  ore 
so  as  to  realize  greater  profit  to  the  lessor  and  lessee.'' 
Such  a  provision  was  certainly  not  contemplated, —  the  res- 
ervation of  a  power  certainly  unusual,  if  not  unheard  of, 
in  that  class  of  leases ;  a  provision  incompatible  with  the 
relations  of  the  parties  to  the  property,  and  as  destructive 
of  the  rights  of  the  lessee  as  would  have  been  a  covenant 
allowing  the  lessor  to  take  possession  of  the  property  and 
work  it  whenever  in  the  judgment  of  its  officers  it  could  do 
so  to  better  advantage  than  the  lessee.    It  is  claimed,  and 
not  without  reason,  that  the  provisions  allowing  no  deduc- 
tion for  expense  of  delivering  the  ore  from  the  mines  to 
Aspen,  the  requiring  the  lessee  to  pay  sixty-five  per  cent 
of  the  taxes  upon  the  property,  and  some  other  provisions 
contained,  were  harsh,  arbitrary  and  oppressive,  not  con- 
templated in  the  contract,  and  unusual  in  mining  leases; 
but  a  discussion  of  them  seems  unnecessary.     The  lease 
drawn  and  tendered  by  defendants  was  refused  by  plaintiff. 
One  was  drawn  and  tendered  by  plaintiff,  in  which,  as 
shown  by  the  evidence  and  a  perusal  of  the  lease,  many 
concessions  on  the  part  of  plaintiff  were  made  with  a  view 
to  closing  the  matter,  and  the  lease  was  rejected  by  the  de- 
fendants.    In  the  letter  of  plaintiff  transmitting^  the  dnSi 
of  the  lease,  after  saying  in  regard  to  the  lease  sent  him  by 
the  defendants  to  be  executed :   "  It  has  many  clauses  in  it 
that  I  never  agreed  to,  and  which  are  unreasonable  and  un- 
fair,"—  he  proceeds  to  say :    "  I  have  had  a  lease  drawn 
which  covers  my  offer,  which  you  accepted.    I  believe  it  is 
fair  to  both  sides.    If  it  does  not  comply  with  my  offer  it 
is  a  mistake,  and  I  am  ready  to  correct  it,  to  agree  in  every 
respect  with  my  offer."     This  was  written  on  March  29thu 
No  notice  of  it  appears  to  have  been  taken  on  the  part  of 
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defendants,  no  attempt  to  arrive  at  a  proper  determination 
of  the  matter.  On  April  12th  the  following  was  sent  by 
defendants  to  plaintiff : 

"  To  Frank  T.  Cochraaie:  You  are  hereby  notified  that, 
owing  to  your  failure  to  execute  and  return  to  this  com- 
pany the  lease  heretofore  sent  you  on  or  about  the  21st  day 
of  March,  and  to  be  executed  by  you  and  returned  to  this 
company  on  or  before  the  1st  day  of  April,  1889,  the  under- 
signed, the  Justice  Mining  Company,  hereby  withdraws 
and  rescinds  said  lease  tendered  for  your  acceptance,  and 
rescinds  and  holds  for  naught  all  negotiations  and  offers 
heretofore  conducted  and  made  concerning  the  leasing  of 
the  property  of  said  company  to  you,  and  holds  and  de- 
clare itself  free  from  any  and  all  obligations  to  you  in  the 
premises.  Witness  the  seal  of  the  company  and  the  signa- 
tures of  its  president  and  secretary  this  9th  day  of  April, 
A.  D.  1889.  Peteb  Lux,  President.  J.  W.  Eichakds,  Sec- 
retary.    [Justice  Mining  Co.  Seal.    Aspen,  Colo.]  " 

Comment  upon  this  document  is  unnecessary.  The  fail- 
ure to  execute  the  lease  sent  by  defendants  to  plaintiff  is 
made  the  basis  of  abrogating  and  rescinding  the  contract, 
and  the  closing  of  all  negotiations  concerning  it. 

It  will  be  apparent  that  no  effort  was  made  on  the  part 
of  the  defendant  to  comply  with  its  contract:  and  if  it  does 
not  show  an  intention  to  avoid  the  agreement,  it  certainly 
shows  no  attempt  or  desire  to  comply  with  it.  We  think 
the  court  erred  in  dismissing  the  suit,  and  that  a  decree  for 
specific  performance  should  have  been  allowed,  and  advise 
that  the  judgment  be  reversed. 

HicHMOND,  C. :    I  concur. 

BissELL,  C. :    I  dissent. 

Peb  Cueiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  reversed. 

JBever&ecL 
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Mb.  Justiob  Hayt  {dis^erUmg).  A  decree  for  the  spe- 
cific performance  of  a  contract  is  sought  in  this  action. 
The  contract  is  alleged  to  have  been  entered  into  between 
appellant  and  appellees  upon  March  18, 1889.  The  contro- 
versy turns  almost  entirely  upon  a  bid  made  by  plaintiff  in 
error,  Cochrane,  for  a  lease  upon  a  certain  mining  prop- 
erty, and  the  action  of  the  board  of  directors  of  the  Justice 
Mining  Company  taken  thereon.  The  bid  is  as  follows: 
"  (3)  I  will  take  lease  on  the  whole  property  at  thirty-five 
per  cent,  royalty  at  eighteen  (18)  months,  and  agree  to 
expend,  under  the  best  management  obtainable,  at  least 
$5,000  each  and  every  month  during  life  of  lease  in  devel- 
opment work,  I  to  have  thirty  (30)  days  to  begin  work,  in 
order  to  make  an  examination  of  property,  and  put  ma- 
chinery in  place.  Lease  to  date  from  time  of  commencing 
work.  Settlements  as  usual  [Signed]  Frank  T.  Coch- 
rane &  Co." 

The  action  of  the  board  of  directors  relied  upon  to  bind 
the  company  was  taken  upon  March  18,  1889,  and  is  evi- 
denced by  the  following  entry  upon  records  of  the  com- 
pany :  **  Moved  and  carried  that  Frank  T.  Cochrane  & 
Company's  proposition  for  lease  on  three  sections  of  the 
Justice  property,  according  to  the  terms  of  paragraph  3, 
be  accepted. 

^^  Moved  and  carried  that  all  other  bids  be  rejected. 

"  Moved  and  carried  that  the  president  be  empowered  to 
draw  up  the  lease,  in  conjunction  with  Mr.  Cochrane  or  his 
agent,  and  present  it  to  the  board  of  directors  for  their 
consideration." 

Shortly  thereafter  a  lease  was  prepared,  satisfactory  to 
the  company,  and  forwarded  to  plaintiff  in  error  for  his 
acceptance.  This  lease  Mr.  Cochrane  would  not  accept. 
He  in  turn  prepared  a  lease,  which  the  company  refused  to 
sign,  and,  the  parties  not  being  able  to  agree  upon  the 
terms  of  the  lease,  Mr.  Cochran  brought  this  suit  to  enforce 
the  specific  performance  of  the  alleged  contract,  and  com- 
pel the  company  to 'execute  a  lease  to  him  in  accordance 
therewith. 
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About  the  time  of  the  meeting  of  the  board  of  directors 
at  which  the  foregoing  resolutions  were  adopted,  and  before 
plaintiflf  in  error  was  notified  of  the  action  taken  by  the 
company,  he  caused  to  be  sent  to  the  president  of  the  Jus- 
tice Mining  Company,  then  at  Aspen,  the  following  tele- 
^frara:  '* Peter  Lux:  Hold  my  bids  for  leases  until  arrival 
of  John  Beach,  Tuesday.     F.  T.  Cochrane." 

This  telegram,  which  was  delivered  before  appellant  re- 
ceived notice  of  the  action  of  the  board  of  directors,  was 
immediately  supplemented  by  the  following  letter :  "  Den- 
ver, March  18,  1889.  Peter  Lux,  Esq.,  Aspen  —  Dear  Sir: 
Ple$tse  allow  Mr.  John  Beach  to  correct  my  bids  for 
leases,  and  add  to  them  as  he  sees  fit,  as  I  have  now  some 
information  that  I  did  not  have  when  I  made  them.  He 
will  return  to  you  at  once.  Yours  truly,  F.  T.  Cochkane." 
The  language  of  the  concluding  clause  of  the^  resolutions 
of  the  board  of  directors  relied  upon  as  binding  the  com- 
pany shows  quite  plainly  that  further  action  was  contem- 
plated by  the  board  before  any  contract  was  to  be  entered 
into.  The  president  of  the  company  was  not  authorized 
to  execute  the  lease  with  Mr.  Cochrane.  He  was  only  au- 
thorized to  draw  up  the  lease  in  conjunction  with  Mr.  Coch- 
rane or  his  agent,  and  submit  the  same  ^'  to  the  board  of 
directors  for  their  consideration."  It  is  unreasonable  to 
suppose  that  it  was  to  be  submitted  to  the  consideration  of 
tlie  board  of  directors  with  no  power  reserved  in  that  body 
to  change  its  terms.  It  is  more  reasonable  and  natural  to 
conclude  from  the  language  employed  that  further  action 
was  to  be  taken  by  the  company  before  it  should  be  defi- 
nitely and  irrevocably  bound. 

In  view  of  this  resolution  and  the  telegram  and  letter 
from  Cochrane,  it  may  well  be  doubted  if  the  court  below 
was  not  right  •  in  holding  that  there  was  no  contract  con- 
cluded between  the  parties.  But  should  we  concede  the 
contrary,  this  would  not,  in  my  opinion,  change  the  result; 
the  bid  and  its  acceptance  not  being  sufiiciently  definite 
and  certain  to  admit  of  a  decree  for  specific  performance. 
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Take,  for  instance,  the  item  of  thirty-five  per  cent,  royalty. 
Is  this  percentage  to  be  based  upon  the  gross  output  of  the 
mines,  after  deducting  transportation  and  smelting  charges, 
or  transportation  charges  only,  or  was  the  lessee  to  pay 
both?  These  are  matters  of  considerable  magnitude,  and 
they  are  left  in  uncertainty,  with  no  data  by  which  they 
may  be  determined.  So,  also,  in  the  matter  relied  upon  as 
constituting  an  agreement,  there  is  nothing  fixed  as  to  the 
place  where  the  development  work  is  to  be  expended,  and 
nothing  whatever  as  to  the  nature  or  character  of  such 
work 

In  reference  to  the  item  of  royalty  the  learned  judge  who 
tried  the  case  below  well  said :  ^^  This  is  always  a  matter  of 
convention  bet^sreen  the  parties.  Settlement  on  smelter  re- 
turns in  the  mining  camp  where  the  property  is  situated, 
so  far  as  our  observation  has  gone,  is  always  the  subject  of 
convention  between  the  parties.  In  some  instances  the 
lessee  pays  the  cost  of  transportation  from  the  mine  to  the 
railroad  and  from  the  railroad  t6  the  smelter.  Sometimes 
he  is  only  required  to  pay  transportation  from  the  mine  to 
the  railroad."  In  this  connection  it  should  be  added  that 
the  words  "  settlements  as  usual "  evidently  refer  to  the 
time  only  at  which  settlements  were  to  be  made. 

Upon  the  items  mentioned,  and  many  others,  there  is  a 
wide,  and  apparently  an  honest,  disagreement  between  ap- 
pellant and  appellees.  There  are  some  eighteen  points  of 
difference  between  the  two  leases, —  the  one  submitted  by 
the  company  and  the  one  prepared  by  Mr.  Cochrane*  It 
should  not  be  a  matter  of  surprise,  under  the  circumstances, 
that  the  court  below,  after  patiently  listening  to  the  evi- 
dence, reached  the  conclusion  that  a  decree  for  specific  per- 
formance was  not  warranted.  The  evidence  offered  is  not 
sufiicient,  in  my  judgment,  to  establish  the  terms  of  a  con- 
tract with  anything  like  the  definiteness  and  certainty  re- 
quired to  warrant  a  decree  for  specific  performance,  and  the 
judgment  of  the  trial  court  should  therefore  be  affirmed. 

Heversed. 


J 
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Bennett  et  al.  v.  Beef  et  al.  L^?  see 

1  FOBSCLOSUBE  OP  CHATTEL  MOBTGAQE   IN   EQUTTY  —  INJUNCTION   IN 

Anx —  In  a  suit  in  equity  against  the  administrator  of  an  estate  to 
f  orecloee  a  chattel  mortgage  upon  the  property  executed  by  the  de^ 
ceased  in  his  life-time,  the  granting  of  an  injunction  against  the 
disposal  of  the  property  pending  tlie  foreclosure  proceeding  in  no 
way  affects  the  jurisdiction  of  the  court,  or  the  validity  of  the  ac- 
tion to  foreclose,  on  the  merits  of  the  controversy.  The  power  of 
sale  contained  in  such  a  mortgage  does  not  prevent  its  foreclosure  by 
an  action  brought  for  that  purpose. 

a.  A  Widow's  Allowance  Does  Not  Take  Precedence  of  a  Mort- 
Oaoe  Lien. —  Where  an  honest  debt  has  been  created  by  the  hus- 
band in  his  life-time,  and  mortgage  of  the  personal  property  given 
to  secure  its  payment,  the  mortgage  lien  takes  precedence  of  the 
widow^s  statutory  rights  upon  his  death,  and  only  the  remaining 
equity  after  payment  thereof  passes  to  the  estate.  It  is  only  unin- 
cumbered property  to  which  the  widow's  right  attaches  irrespective 
of  the  husband's  debts. 

&  Plea  of  Fraud  and  Demand  for  Produchon  of  Books.—  In  an 
action  to  foreclose  a  chattel  mortgage,  a  plea  that  the  mortgage  was 
obtained  by  fraud  and  misrepresentation,  without  specifying  in  what 
it  consisted,  is  faulty ;  so^  likewise,  a  general  demand  for  the  produc- 
tion of  all  defendants'  books  of  accounts,  without  specifying  any 
particular  book,  or  accompanied  by  a  statement  that  any  book  was 
expected  to  show  anything  to  impeach  the  indebtedness  claimed,  is 
insufficient  to  constitute  its  denial  a  reversible  error. 

Appeal  from  District  Court  of  Garfield  County. 

This  action  was  first  commenced  by  appellees  in  the 
county  conrt,  where  a  trial  was  had  resulting  in  a  judgment 
in  favor  of  the  plainliflFs;  appeal  was  taken  to  the  district 
court,  and  trial  had  with  the  same  result.  It  is  alleged  in 
the  complaint  that  on  the  8th  of  December,  1887,  one 
George  W.  Sagers  was  indebted  to  plaintiffs  in  the  sum  of 
$1,100,  for  which  he  made  a  promissory  note  payable  one 
year  after  date,  which  was  secured  by  chattel  mortgage 
upon  a  pre-emption  claim  of  one  hundred  and  sixty  acres 
of  government  land  and  ninety-four  head  of  range  cattle 
and  other  stock.    That  the  mortgagor  died  in  the  early 
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part  of  September,  1888,  leaving  no  property  except  that 
covered  by  the  mortgage.    Appellant  Rachel  Sagers  is  the 
widow  of  George  W.    Appellant  Bennett  was  appointed 
administrator  of  the  estate,  and  on  September  27,  188S, 
filed  in  the  office  of  the  county  clerk  an  inventory  of  the 
property  insisting  of  the  preemption  claim  above  men- 
tioned,  seven  head  of  horses,  eighty  head  of  range  cattle 
and  some  other  property.     That  on  the  date  of  the  filing 
of  the  inventory  appraisers  were  appointed,  the  property 
subsequently  appraised  at  $1,695.45,  and  that  such  apprais- 
ers also  appraised  the  property  supposed  to  be  allowed  by 
law  to  the  widow  at  $1,985.    That  the  widow  in  writing 
relinquished  all  right  to  the  property  assigned  her  save  two 
horses  of  the  value  of  $200,  and  elected  to  take  instead  the 
improvements  upon  the  land,  seventy-five  head  of  stock 
cattle,  two  mares  and  one  colt,  being  the  same  property 
alleged  to  have  been  covered  by  the  mortgage.     The  prop- 
erty elected  by  her  to  be  taken  was  of  the  appraised  value 
of  $1,499.45.    That  the  only  remaining  property  belonging 
to  the  estate  was  seventy-five  or  eighty  head  of  calves  or 
young  cattle  which  were  included  in  the  chattel  mortgage. 
The  widow  and  administrator  resisted  the  claim  of  the 
mortgagees,  contending  that  the  widow  was  entitled  to 
hold  the  property  relieved  of  the  mortgage  executed  by  the 
husband.    The  complaint  asked  for  a  foreclosure  under  the 
chattel  mortgage  and  for  an  injunction  to  restrain  the  sale 
and  disposition  of  any  of  the  mortgaged  property  by  the 
widow  or  administrator.    An  answer  was  filed  traversing 
each  important  allegation  contained  in  the  complaint.    It 
was  also  averred  that,  if  any  note  as  described  in  the  com- 
plaint, was  made,  it  was  without  consideration,  and  was  ob- 
tained by  fraud  and  misrepresentation,  and  was  void.    An 
injunction  as  prayed  was  granted  in  the  county  court 

Mr.  H.  P.  Bennett  and  Mr.  J.  E.  Havens,  for  appellants. 

Mr.  J.  W.  Tatlob  and  Mr.  A.  M.  Stevens,  for  appellees. 
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Eeed,  C.  There  are  several  errors  assigned ;  the  first, 
which  seems  to  be  regarded  by  appellants  as  the  most  im- 
portant, was  want  of  jurisdiction  in  the  county  court.  It 
is  not  shown,  nor  claimed,  that  the  amount  involved  ex- 
ceeded the  statutory  jurisdiction  of  the  court;  the  juris- 
diction is  principally  attacked  by  reasons  of  the  granting 
of  the  injunction  in  aid  of  the  proceeding.  Counsel  labor 
under  an  apparent  misapprehension  and  confound  the  an- 
cillary and  assistant  writ  of  injunction  with  the  trial  and 
determination  of  the  suit  upon  the  merits.  The  granting 
or  refusing  to  grant  or  dissolve  an  injunction  could  not 
vitiate  nor  in  any  way  affect  the  finding  and  decree  upon 
the  merits  of  the  controversy,  if  properlj^  tried  and  other- 
wise regular,  being  only  an  incidental  or  subsidiary  pro- 
ceeding. If  illegally  or  improvidently  granted  and  injury 
resulted,  the  remedy  may  be  sought  in  another  direction. 
It  in  no  way  ousted  the  court  of  jurisdiction  to  hear  and 
determine  the  issues.  It  is  not  absolutely  necessary  to  de- 
termine for  the  purposes  of  this  case  the  question  of  the 
power  of  the  county  judge  to  grant  an  injunction,  in  the 
premises,  nor  the  regularity  of  such  injunction,  nor  any 
other  matters  pertaining  solely  to  liability  upon  the  in- 
junction bond. 

There  having  been  no  default  in  payment  during  the 
life-time  of  deceased,  and'  the  property  having  passed  to 
the  administrator  before  the  maturity  of  the  debt, —  had 
there  been  an  attempt  on  the  part  of  the  mortgagees  to  re- 
duce the  property  to  possession  and  dispose  of  it  to  dis- 
charge the  debt,  an  important  legal  question  would  have 
been  presented  that  we  are  now  relieved  from  considering. 
This  proceeding  in  equity,  in  which  the  administrator  was 
made  a  party,  may  properly  be  considered  as  one  to  de- 
termine the  respective  rights  of  the  parties  and  establish 
the  lien  upon  the  property  in  the  hands  of  the  adminis- 
trator or  the  widow,  and  subject  it  to  the  payment  of  the 
debt,  if  the  debt  and  validity  of  the  mortgage  were  prop- 
erly established.  The  power  of  sale  contained  in  the  mort- 
Vol.  16—28 
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gage  would  not  preclude  the  mortgagees  from  proceeding 
in  equity  to  foreclose,  had  the  mortgagor  been  living.  Jones 
on  Chat.  Mortgages,  sees.  776,  777 ;  Coote  on  Mortgages, 
237 ;  Slad€  v.  Rigg,  3  Hare,  35 ;  HaH  v.  Ten  Eyck,  2  John. 
(N.  Y.)  Ch.  99;  Charter  v.  Stevens,  3  Den.  (N.  Y.)  35; 
Briggs  v.  Oliver,  68  N.  Y.  339.  And  it  certainlvr  became  a 
proper  proceeding  after  his  death.  The  complaint  appears 
to  contam  all  the  necessary  averments  for  the  purposes  of 
the  foreclosure,  and  all  necessary  parties  were  brought  in. 
The  contention  that  there  was  a  want  of  jurisdiction  can- 
not be  sustained. 

The  plea  of  want  of  consideration  was  not  sustained  by 
any  evidence.  The  plea  of  fraud  and  misrepresentation  in 
obtaining  the  note  was  faulty  in  being  too  indefinite,  not 
specifying  in  what  the  fraud  and  misrepresentation  con- 
sisted ;  but  it  was  regarded  by  the  court  apparently  as 
being  sufficient  to  put  the  plaintiff  upon  proof  of  the  horn 
fides  of  the  transaction.  The  correctness  and  regularity  of 
the  debt  were  sufficiently  established  and  were  not  seri- 
ously controverted.  There  was  quite  an  effort  made  on  the 
part  of  defendants  to  obtain  in  some  manner  evidence  to 
impeach  the  transaction.  Error  is  assigned  upon  the  fail- 
ure of  the  court  to  compel  a  production  of  all  of  plaintiffs' 
books  of  account.  We  think  the  court  and  plaintiffs  went 
fully  as  far  as  required  to  in  that  direction.  There  was  no 
demand  for  any  particular  book,  nor  any  statement  that 
any  book  was  expected  to  show  anything  that  would  im- 
peach the  note ,  it  seemed  rather  on  the  part  of  counsel  a 
praiseworthy  desire  to  discover  something  that  would  aid 
them.  If  all  the  books  had  been  presented,  and  it  had  been 
found  that  the  aggregated  accounts  there  entered  did  not 
amount  to  the  face  of  the  note,  it  would  have  been  at  best 
but  negative  testimony  to  attack  or  cast  doubt  upon  the 
consideration. 

We  think  counsel  do  the  court  injustice  in  the  ninth  as- 
signment, where  it  is  said:  '^  The  court  refused  to  allow  the 
defendants  to  impeach  the  consideration  of  the  note  and 
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mortgage."  Considering  the  pleading  and  the  manner  in 
which  it  was  sought  to  impeach  the  transaction,  the  court 
seems  to  have  given  fully  as  great  latitude  as  could  have 
been  expected. 

We  do  not  think  that  there  were  any  substantial  errors 
committed  in  the  reception  or  rejection  of  the  testimony. 
The  court  was  warranted  by  the  evidence  in  finding  that 
the  deceased  was  indebted  in  the  amount  for  which  the 
note  was  given,  and  that  the  property  in  controversy  had 
been  mortgaged  to  secure  the  payment.  It  cannot  be  suc- 
cessfully contended  that  if  there  was  an  honest  indebted- 
ness, and  the  property  claimed  by  the  widow  had  in  the  life- 
time of  the  husband  been  mortgaged  and  pledged  to  its 
payment,  that  such  disposition  of  it  would  not  take  prece- 
dence of  the  right  of  the  widow.  Her  right  was  only  to 
the  equity  remaining  after  the  payment  of  the  mortgage. 
Had  the  property  been  unincumbered  at  the  time  of  the 
decease  of  the  husband,  the  widow  would  have  been  enti- 
tled to  a  certain  amount  of  property  regardless  of  debts,  to 
be  selected  from  that  of  the  estate;  but  being  mortgaged, 
and  to  that  extent  disposed  of  by  the  husband,  the  prop- 
erty  did  not  pass  and  become  a  part  of  the  estate,  but  only 
the  equity  remaining  passed.  This  is  so  well  established 
and  elementary  that  no  authorities  are  needed  in  its  sup- 
port. 

We  advise  that  the  judgment  of  the  district  court  be  af- 
firmed. 

RioHHOND  and  Bissbll,  CO.,  concur. 

Pbb  Cxtbiam.    For  the  reasons  stated  in  the  foregoing 

opinion  the  judgment  is  affirmed. 

Affirmed, 
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CooFSB  V.  Pbrry,  Adm'b. 

L  ADmasiBiLiTr  or  Dishbrvuio  Lbttebb  of  Devemdakt. —  Letten 
written  a  creditor  in  his  life-time  by  a  debtor,  containing  dkBcrring 
admissions,  are  competent  evidence  against  the  latter  in  an  actkni 
against  him  by  the  administrator  of  the  creditor,  after  his  decease, 
without  aoooanting  for  their  custody  during  the  int^nraL  Ttooi 
that  the  letters  are  genuinais  all  that  can  be  required. 

8.  GouMTBRrOLADi— BuBDEir  OF  Pboof  —  Vbbdict.— The  burden  ol 
proof  being  upon  the  defendant  to  establish  his  counter-claim  or  de- 
fense, a  verdict  of  a  jury  in  favor  of  the  plalhtiff,  where  the  evidence 
Is  conflicting  and  tends  to  overthrow  the  defense,  will  not  be  dis- 
turbed. 

Appeal  from  Digtrid  Court  of  Arap€thoe  Coanfy. 
Mr.  W.  WiLLB  BiBo,  for  appellant. 
Messrs.  Penob  &  Pence,  for  appellee. 
Mb.  JusnoE  Hayt  deliyered  the  opinion  of  the  oonrt. 

Appellee,  John  A.  Perry,  as  administrator  of  the  estate 
of  J.  S.  Fretz,  deceased,  brou^t  tbia  action  against  Thomas 
J.  Cooper,  appellant.  The  suit  is  on  a  promissory  note  for 
$2,500,  given  by  Cooper  and  payable  to  J.  8.  Fretz  or 
order.  The  note  is  dated  Jaly  5, 1883,  and  bears  interest 
at  the  rate  of  ten  per  cent,  per  annum. 

Appellant's  defense  is  based  upon  the  claim  that  in  1878 
he  performed  services  for  which  Fretz  agreed  to  pay  him 
$2,500,  the  amount  to  be  paid  only  out  of  a  certain  judg- 
ment when  collected.  Signing  an  attachment  bond  in  a 
suit  then  pending  in  one  of  the  courts  in  this  state,  and  ap- 
pearing as  a  witness  in  said  suit  upon  two  trials,  constituted 
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the  services  rendered,  appellant  paying  his  own  expenses 
from  his  home  in  Chicago  to  Denver,  the  place  of  trial,  and 
return  upon  both  occasions. 

In  explanation  of  the  fact  that  the  note  bears  a  date  sub- 
sequent to  the  time  at  which  the  judgment  rendered  in  the 
attachment  suit  was  satisfied,  it  is  claimed  that  appellant 
met  Fretz  on  the  day  of  the  date  of  the  note  and  demanded 
of  him  payment  of  the  $2,500 ;  that  Fretz  refused  payment, 
alleging  as  a  reason  for  such  refusal  that  the  judgment  had 
not  yet  been  paid,  and  that  appellant,  not  knowing  that  the 
judgment  had  been  paid,  borrowed  the  $2,500  of  Fretz, 
giving  his  note  therefor,  which  is  the  same  note  here  de- 
clared upon. 

The  due  execution  and  delivery  being  admitted  at  the 
trial,  the  defendant.  Cooper,  introduced  evidence  tending 
to  prove  the  above  defense.  To  overthrow  this,  appellee 
offered  in  evidence  certain  letters  written  by  appellant  to 
Fretz  during  his  life-time.  These  letters  strongly  tend  to 
show  that  the  defense  was  false  in  fact,  and  not  interposed 
in  good  faith. 

The  first  error  presented  for  our  consideration  relates  to 
the  admission  of  the  letters  in  evidence,  the  objection  being 
that  their  custody  was  not  sufficiently  accounted  for.  The 
assignment  is  entirely  without  merit.  It  is  shown  beyond 
controversy  that  the  signature  of  Mr.  Cooper  was  genuine 
and  that  the  letters  themselves  were  in  his  handwriting. 
Under  these  circumstances  it  was  not  necessary  to  account 
for  their  custody,  although,  as  a  matter  of  fact,  the  record 
shows  that  even  this  was  attempted  in  this  instance.  With- 
out  such  a  showing  the  letters  were  properly  admissible. 
No  rule  of  evidence  is  better  settled  than  that  letters,  writ- 
ten by  a  party  to  the  action,  containing  self-disserving  ad- 
missions, are  competent  evidence  against  him. 

The  case  below  was  tried  to  a  jury.  No  fault  is  found 
with  the  instructions  of  the  court.  It  is  claimed,  however, 
that  the  verdict  of  the  jury  is  contrary  to  the  evidence. 
The  evidence  in  the  case  is  quite  conflicting.    The  burden 
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of  proving  the  defense  interposed  rested  npon  defendant. 
In  addition  to  his  written  admissions,  as  stated,  many  cir- 
oumstances  appear  tending  to  overthrow  bis  defense.  It 
was  the  peculiar  provinoe  of  the  jury,  under  the  oironm- 
stanoes,  to  decide  upon  the  conSicting  evidence.  We  see 
no  reason  to  interfere  with  the  conclusion  reached.  The 
judgment  is  aocordingly  aiflrmed. 

Affirmed. 


Uhion  Coal  Co.  t.  Edha». 

1.  Previous  Dxclarationb  of  Witnkss  as  Evidehck.— Where  it  a 
■howD  that  a  wilnees,  not  a  party  to  the  action,  has  made  declaim- 
tions  out  of  court  contrary  to  hiB  sworn  teetimooy,  sucb  previotu 
declaratioiiB  are  admissible  as  afTecting  the  credibility  of  the  wit- 
neaa,  hut  not  as  substantive  evidence  in  the  case. 

S.  Etidencb  or  Aoenct.— The  fact  thata  person  represents  himself  in 
writing  aa  the  agent  of  another  is  of  itself  no  evidence  that  be  ia 
sucb  agent 

IL  When  VERDicrSnottLD  Be Dirkctbd.— Where noevideaDehasbeen 
intriiduced  tending  to  sustain  a  material  and  controverted  averment 
of  the  complaint,  in  the  absence  of  anj  motion  for  a  nonsuit  or  other 
relief,  it  is  error  to  refuse  to  direct  a  verdict  in  favor  of  defendant 

Appeal  from.  District  Court  of  Arapahoe  County. 

This  was  an  action  brought  by  Charles  J.  Edman,  plaint- 
"*  below,  to  recover  for  personal  injuries  alleged  to  have 
n  occasioned  by  the  negligence  of  the  defendant,  the 
ion  Coal  Company.  The  injuries  are  alleged  to  have 
urred  by  the  explosion  of  a  st«ara  boiler  in  certain  ooal 
les  belonging  to  the  defendant  company  while  plaintiff 
)  at  work  therein  for  said  company.  The  plaintiff  re- 
ered  a  verdict  and  judgment.  The  defendant  brings 
I  appeal 

lessrs  Tellbb  &  Obahood,  for  appellant. 

lessrs.  pATTBBeoB  &  Thohas,  for  appellee. 
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Mb.  Justice  Elliott  delivered  the  opinion  of  the  court. 

The  defendant's  ownership  of  the  mines,  being  averred 
in  the  complaint  and  not  denied  in  the  answer,  must  be 
taken  as  admitted.  But  the  answer  expressly  denies  that 
plaintiff  was  employed  by  defendant  or  that  he  received 
the  alleged  injury  while  engaged  in  and  about  defendant's 
work;  and  also  denies  that  the  mines  were  being  worked 
or  operated  by  the  defendant  in  any  manner  at  the  time  of 
the  alleged  injury. 

A  careful  examination  of  the  record  fails  to  disclose  any 
ncb^tantive  evidence  that  the  defendant,  the  Union  Coal 
Company,  was  engaged  in  operating  the  mines  at  the  time 
the  plaintiff  was  injured.  The  evidence  was  practically  all 
one  way  upon  that  issue. 

Mr.  King,  who  was  superintending  the  operation  of  the 
mines  at  the  time  of  the  accident,  testified,  in  substance, 
that  he  was  employed  by  the  Union  Pacific  Eailway  Com*- 
pany,  and  that  the  Union  Pacific  Company,  not  the  Union 
Coal  Company,  was  operating  the  mines  at  the  time  of  the 
alleged  injury. 

The  plaintiff  himself  testified  that  he  was  employed  by 
Mr.  King;  that  Mr.  King  was  in  charge  of  the  mines  as  su- 
perintendent, and  that  the  mines  were  called  the  "  U.  P. 
Mines."  He  gave  no  testimony  to  the  contrary  on  this 
point. 

Mr.  Orahood,  one  of  the  attorneys  for  the  defendant,  was 
called  and  sworn  as  a  witness  for  plaintiff;  h'e  testified  to 
the  effect  that  the  mines  were  being  operated  by  the  Union 
Pacific  Railway  Company  under  a  coal  department,  and  not 
by  the  Union  Coal  Company. 

The  testiraon}'  of  Mr.  Stockton,  an  employee  of  the  Union 
Pacific  Railway  Company  as  foreman  boiler  maker,  tended 
to  corroborate  the  other  witnesses  that  the  mines  were 
operated  by  the  Union  Pacific  Railway  Company,  and  not 
by  the  defendant  company.  The  tendency  of  Dr.  De  La 
Matyr's  testimony  was  to  the  same  effect.    All  the  above- 
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named  witnesses  were  sworn  in  behalf  of  plaintiff,  and,  in 
substance,  the  foregoing  was  all  the  evidence  showing  or 
tending  to  show  by  whom  the  mines  were  being  operated 
at  the  time  of  the  accident. 

To  overcome  the  effect  of  this  proof,  the  plaintiff  identi- 
fied and  introduced  in  evidence  in  connection  with  the  tes- 
timony of  Mr.  King  certain  reports  made  by  him  as  super- 
intendent of  the  mines.  The  heading  of  most  of  these 
reports  (not  all  of  them)  bore  the  name  of  the  Union  Coal 
Company.  Mr.  King  explained  that  these  were  old  blanks 
which  he  found  when  he  came  to  the  mines.  These  reports, 
though  signed  by  Mr.  King  as  superintendent,  were  not 
mbstantwe  evidence  in  favor  of  plaintiff  in  support  of  his 
averment  that  the  mines  were  being  operated  by  the  de- 
fendant coal  company.  They  were,  at  most,  evidence  af- 
fecting the  credibility  of  the  witness  King.  See  1  Green- 
leaf  on  Evidence,  sec.  444  et  seq,;  also  Babcock  v.  Ths 
PeopU^  13  Colo.  619-521,  and  authorities  there  cited.  The 
reports  were  nothmg  more  than  the  unsworn  declarations  of 
the  witness  King;  and,  until  there  was  proof  of  his  author- 
ity or  employment  as  the  agent  of  the  Union  Coal  Com- 
pany, such  declarations  did  not  bind  that  company  in  any 
manner.  That  his  agency  could  not  be  established  by  such 
reports  alone,  is  a  proposition  requiring  no  discussion.  The 
certificates  of  Mr.  Stockton,  as  boiler  inspector,  stand  upon 
the  same  footing,  substantially,  as  the  reports  of  Mr.  King. 
0.  A  G.&i&  R.  Co.  V.  Tabor,  13  Colo.  46 ;  Seolt  v.  Oymw, 
1  Conn.  255-260;  M.  ife  F.  li.  B.  Co.  v.  Cooke,  M  Miss. 
713. 

The  issue  as  to  the  party  actually  operating  the  mines 
when  the  injury  occurred  was  not  a  mere  formal  issue:  it 
was  material  to  the  plaintiff's  case  and  vital  to  the  defend- 
ant's rights.  Though  the  title  of  the  mines  was  in  the 
Union  Coal  Company,  yet  if  that  company  was  not  con- 
cerned in  the  working  of  the  mines  at  the  time  of  the  acci- 
dent, it  was  not  liable  for  plaintiff's  injuries  under  the  aver- 
ments of  the  complaint,  and  could  not  justly  be  made  to 
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bear  the  burden  of  the  jadgment  for  such  injuries.  Con- 
sidering the  state  of  the  proof  upon  that  issue  at  the  close 
of  the  trial,  in  the  absence  of  any  motion  for  a  nonsuit  or 
other  relief  by  either  party,  the  court  erred  in  refusing  to 
direct  a  verdict  in  favor  of  defendant  as  requested  by  its 
counsel. 

It  is  unnecessary  to  consider  the  remaining  assignments 
of  error.  The  judgment  is  reversed  and  the  cause  re- 
manded. 

Hever&ed* 


In  be  Thomas. 

L  Exclusion  of  Women  as  Attorneys  at  Law.— By  ancient  and 
univerBai  usage  women  have  been  denied  the  right  to  practice  law 
before  the  English  courts.  And  during  the  early  history  of  this 
country,  a  like  exclusion  from  the  profession  generally  prevailed. 

2l  Change  in  Leoal  Status  of  Women  Neuteauzbs  Precedents.— 
A  rule  at  the  present  time  should  not  be  rested  upon  the  ground  of 
custom  or  usage  in  relation  to  the  exclusion  of  women  from  the  pro- 
fession in  England  or  in  the  American  colonies,  or  in  the  republic 
during  its  infancy.  The  marvelous  change  throughout  this  country 
of  the  last  fifty  years  in  the  legal  stains  of  woman  greatly  neutral- 
izes the  force  as  a  precedent  of  such  custom  or  usage. 

&  PoucT  OF  Legislation  Respecting  Women.— The  uniform  and  un- 
mistakable policy  of  legislation  in  this  state  is  to  extend  the  legal 
rights  of  women,  and  enlarge  their  sphere  of  occupation  and  usef  ul- 
nesa  The  right  is  unquestioned  of  women  of  sufficient  age,  married 
or  single,  to  enter  all  the  learned  professions  (except  the  lawX  to 
pursue  aU  vocations  and  enterprises  of  a  business  character,  and  to 
make  contracts,  foim  partnerships,  inherit,  acquire  and  dispose  of 
property  in  all  respects  substantially  the  same  as  men. 

4   AFPUCATIONS  FOR  JtDKISSlOV  TO  THE  BAR  —  HOW  REGARDED.—  UnlCBB 

restrictive  provisions  be  fcund  in  the  statutes  or  constitution,  applica- 
tions for  admission  to  the  bar  should  be  regarded  with  the  judicial 
favor  usually  extended  when  equality  of  rights  is  involved. 

6.  Construction  of  Statutes.— A  statute  is  to  be  interpreted  in  the 
light  of  other  statutes  constituting  a  part  of  the  same  legislative 
^steuL 

t,  Appucation  of  Rule  Extending  Mascuune  Pronouns  to  Fb- 
MALB& — The  masculine  pronoun  is  used  in  certain  provisions  of  the 
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statutes  regulating  admissions  to  the  bar.  But  the  oontnxt  of  the  act 
indicates  that  the  rule  extending  words  importing  the  masculine 
gender  to  females  is  applicable; 

7.  Qualified  Electobs  Only  Euoibue  to  Office  by  General  Pub- 
UC— Section  6,  article  7,  of  the  constitution  prohibits  the  electi(xi  or 
appointment  to  civil  or  military  offices  of  any  person  ezc^t  quali- 
fied electora 

a  Attorneys  at  Law  Not  Within  Above  CJonstttutional  Pro- 
vision.—  But  this  provision  refers  to  those  offices  which  involve  an 
election  or  appointment  by  or  on  behalf  of  the  general  public,  and 
the  performance  of  duties  essentially  public  in  their  natura  And 
attorneys  at  law  are  not  per  «s  ''civil  officers  **  within  its  meaning 

Petition/or  Admission  to  the  Bar. 
Mr.  J.  Warner  Milm,  for  petitioner. 
Joseph  H.  Maupin,  attorney -general,  amicus  curies. 
Chief  Justioe  Helm  delivered  the  opinion  of  the  court. 

Petitioner,  Mrs.  Mary  S.  Thomas,  asks  to  have  her  name 
placed  upon  the  roll  of  attorneys  practicing  before  this  and 
other  courts  of  the  state.  She  tenders  credentials  attest- 
ing the  prescribed  professional  qualifications  and  a  compli- 
ance with  all  express  requirements  of  the  statute  and  rules 
of  court  regulating  access  to  the  legal  profession.  The 
question  is  therefore  squarely  presented :  Are  women  en- 
titled to  admission  to  the  bar  of  this  state  on  equal  terms 
with  men? 

By  ancient  and  universal  usage  women  have  been  denied 
the  right  to  practice  before  the  English  courts.  The  two 
or  three  exceptions  cited  in  petitioner's  brief,  such  as  that 
of  Anne,  countess  of  Pembroke,  are  not  well  authenticated. 
•Daring  the  early  history  of  this  country  a  like  exclusion 
fiom  the  profession  generally  prevailed;  though  a  few  in- 
s':inces  are  recorded,  as  in  the  case  of  Margaret  Brent,  also 
mentioned  in  petitioner's  brief,  where  they  were  permitted 
to  appear  specially  in  particular  proceedings.  In  the  Dis- 
trict of  Columbia,  and  in  Massachusetts,  Illinois  and  Wis- 
consin, within  a  period  comparatively  recent,  such  applica- 
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tions  have  been  rejected,  the  courts  promulgating  learned 
opinions  in  connection  therewith.  Fifteen  years  ago  the 
supreme  court  of  the  United  States  also  denied  the  right. 
The  case  was  not  reported,  but  the  chief  justice  in  orally 
epitomizing  the  reasons  for  adverse  action  declared  that 
the  court  had  concluded  to  adhere  to  the  uniform  custom 
since  its  organization  of  licensing  men  only,  till  "  a  change 
is  required  by  statute  or  a  more  extended  practice  in  the 
highest  courts  of  the  states.'*  In  re  Zockwoody  9  N.  &  H. 
346;  jEm  parte  Robinson^  131  Mass.  376,  citing  the  above 
ruhng  of  the  United  States  supreme  court ;  In  re  BradweU^ 
55  111.  635 ;  Ec  parte  GoodeU,  39  Wis.  232.  The  written 
opinions  mentioned  marshal  all  objections  to  conferring  this 
privilege  upon  women,  dwelling  with  especial  force  and  . 
clearness  upon  those  existing  outside  of  constitutional  and 
statutory  provisions.  They  ably  discuss  questions  of  im- 
propriety and  inexpediency  based  upon  the  laws  of  nature, 
the  bearing  of  historical  customs  and  usages,  and  the  im- 
pediments growing  out  of  woman's  legal  siattte  at  the  com- 
mon law. 

With  all  deference  to  those  learned  courts,  we  decline  to 
imitate  their  example  in  the  latter  regard.  We  shall  not 
indulge  in  speculation  concerning  the  natural  aptitude  and 
physical  ability  of  women  to  perform  the  duties  of  the  pro- 
fession ;  nor  shall  we  dwell  upon  considerations  of  propri- 
ety or  expediency  in  the  premises.  These  are  matters  as 
to  which  wide  differences  of  opinion  exist;  and  we  conceive 
that  they  have  little,  if  any,  bearing  upon  similar  applica- 
tions now  presented  in  this  state,'  however  pertinent  they 
may  have  been  in  the  commonwealths  referred  to  when 
the  above  rulings  were  made.  We  shall  likewise  decline  to  ' 
give  controlling  weight  to  historic  custom  or  usage  in  Eng- 
land, in  the  American  colonies,  and  in  the  republic  during 
its  infancy.  Beasoning,  predicated  upon  the  latter  ground, 
possesses  the  inherent  weakness  of  ignoring  to  a  greater  or 
less  extent  the  marvelous  changes  throughout  the  country 
during  the  last  fifty  years  in  the  legal  Biatfos  of  woman. 
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It  is  a  sigQificant  oircamstance,  indicating  the  trend  of 
popular  sentiment  on  the  sabject,  that  each  of  the  cases 
above  referred  to  was  speedily  followed  bj  a  statute  pro- 
viding for  the  admission  of  women  to  the  profession.  The 
supreme  court  of  the  United  States  and  the  courts  of  the 
District  of  Columbia,  Massachusetts,  Illinois  and  Wiscon- 
sin no  longer  adhere  to  the  rule  of  discrimination  on  the 
ground  of  sex.  Women  are  now  licensed  without  question 
to  practice  in  these  courts  as  well  as  in  those  of  several  other 
states  upon  the  same  conditions  as  men;  save  only  that 
the  act  of  congress  requires  three  years'  membership  of  the 
bar  of  the  highest  court  in  some  state  or  territory  as  a  con- 
dition precedent  to  their  appearance  before  the  supreme 
court-  of  the  United  States. 

In  this  commonwealth,  women  of  suflScient  age,  married 
or  single,  may  make  contracts,  form  partnerships,  inherit, 
acquire  and  dispose  of  property  in  all  respects  substantially 
the  same  as  men.  The  policy  of  our  legislative  and  judi- 
cial action  has  tended  constantly  toward  conferring  upon 
them  the  same  property  rights  and  business  etattts  as  are 
enjoyed  by  men.  They  may  undoubtedly  pursue  all  voca- 
tions and  enterprises  of  a  business  character.  They  may 
also  become  ministers,  physicians  or  educators,  and  if  any 
limitation  in  regard  to  the  learned  professions  exists,  snch 
limitation  applies  solely  to  the  bar.  The  privilege  of  prac- 
ticing this  profession  and  sharing  in  its  emoluments  is  alone 
questioned. 

Hence  we  contend  with  none  of  the  difficulties  encoun- 
tered by  the  courts  above  mentioned  arising  from  the  dis- 
abilities of  women,  especially  married  women,  at  the  com- 
mon law.  Applications  like  the  one  before  us  may,  there- 
fore, be  regarded  with  the  judicial  favor  usually  extended 
when  equality  of  rights  is  involved,  unless  some  restrictive 
provision  be  found  in  our  statutes  or  constitution. 

Turning  to  the  act  regulating  the  licensing  of  attorneys, 
and  defining  their  duties,  liabilities,  etc.,  we  find  nothing 
that  in  our  judgment  fairly  shows  a  legislative  intent  to 
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bestow  this  privilege  upon  men  exclusively.  The  substan- 
tive phrases  used  throughout  the  act  when  speaking  of  ap- 
plicants cover  both  sexes.  They  are,  "no  person"  and 
"  any  person,"  as  "  No  person  shall  be  permitted  to  prac- 
tice, *  *  *  ; "  "  No  person  whose  name  is  not  sub- 
scribed, *  *  * ; "  **  Any  person  producing  a  license  from 
any  court  of  record,  *  *  * ; "  "If  any  person  not  licensed 
as  aforesaid  shall  receive  any  money,  *  *  *."  The  pro- 
nouns employed  with  reference  both  to  applicants  and 
licensed  attorneys  are,  it  is  true,  masculine ;  but  this  fact, 
standing  alone,  is  a  matter  of  very  little  significance.  The 
masculine  pronoun  is  constantly  used  in  legal  and  secular 
literature  to  designate  both  sexes ;  besides  it  is  expressly 
provided  by  law  here,  as  in  other  states,  that  unless  the 
language  contains  something  inconsistent  therewith,  this 
rule  may  be  followed  in  construing  statutes.  "  Every  word 
importing  the  masculine  gender  only,  may  extend  to  and 
be  applied  to  females  as  well  as  males."  Mills'  Ann.  Stats., 
sec.  4185.  There  is  no  language  in  the  act  under  considera- 
tion inconsistent  with  the  application  to  its  construction  of 
this  statutory  guide.  We  are  not  unmindful  of  the  rule 
that  a  statute  is  to  be  interpreted  in  the  light  of  other  stat- 
utes constituting  a  part  of  the  same  legislative  system. 
But,  as  already  suggested,  the  uniform  and  unmistakable 
policy  of  our  legislation  as  shown  in  numerous  provisions 
has  been  to  extend  the  legal  rights  of  women  and  enlarge 
their  sphere  of  occupation  and  usefulness. 

The  proposition,  however,  is  advanced  with  plausibility 
and  force,  that  section  6,  article  7,  of  the  constitution  indi- 
rectly but  clearly  forbids  licensing  women  to  practice  law. 
This  section  reads :  "  No  person  except  a  qualified  elector 
shall  be  elected  or  appointed  to  any  civil  or  military  office 
in  the  state."  It  is  argued  that  attorneys  are  eivU  officers^ 
and  that  since  women  are  not  electors  they  cannot  become 
attorneys.  Women  may  participate  in  school  elections  and 
hold  certain  offices  connected  with  the  public  schools,  but 
they  are  not  such  electors  as  this  section  of  the  constitiHion 
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contemplates.  The constitntional  term  "qualified  elector" 
is  here  "o&ed  in  its  broadest  sense,  raeaoinga  person  qnali- 
fied  to  TOte  generally."  In  re  Notaries  Pvilic,  9  Colo.  628. 
The  limitation  declared  bj  this  provisioD  is  plain,  and  if 
attorneys  at  law  are  civU  officers  within  its  meaning,  the 
objection  must  be  snstained. 

■  The  phrase  "  civil  otfice  "  as  thus  employed  is  freqnently 
used  interchangeably  with  the  term  "public  trust;"  it  on- 
donbtedly  relates  to  public  offices;  that  is,  to  those  offices 
which  involve  an  election  or  appointment  by  or  on  behaU 
of  the  general  public  and  the  performance  of  duties  essentially 
public  in  their  nature.  See  Cohen  v.  Wright,  22  CaL  2d3; 
also  Weeks  on  Attorneys  at  Law,  sec.  39,  citing  cases  from 
Alabama,  Virginia,  New  York  and  South  Carolina. 

Attorneys  at  law  are  constantly  spoken  of  as  "  officers  of 
the  court."    The  designation  is  not  inaccurate.     Their  spe- 
cial researches  and  general  legal  knowledge  enable  them  to 
aid  the  courts  and  thus  to  contribute  toward  the  due  ad- 
ministration of  justice.     The  office  is  therefore  an  impor- 
tant one,  and  the  attorney  mcidentally  performs  a  q^tati- 
public  duty.    But  admission  to  the  profession  is  purely  a 
private  matter  and  is  secured  solely  for  the  advancement 
of  private  interests.    By  virtue  of  such  admission  attorneys 
are  not  required  to  perform  specific  public  acts,  nor  are 
specified  duties  developed  upon  them  in  hehalf  of  the  general 
public.    The  duties  they  assume  and  the  labor  they  perform 
are  usually  in  pursuance  of  personal  contracts  with  private 
"tigants.    Admission  to  the  bar  is  an  essential  prerequisite 
>  the  filling  of  certain  offices,  such  as  prosecuting  attorney 
id  judges  of  supreme,  district  and  other  courts.    Bat  these 
Liblic  trusts  and  the  functions  connected  therewith  devolve 
aly  npon  members  of  .the  profession  by  virtue  of  an  in- 
Bpendent  election  or  appointment.    Until  thus  designated, 
ley  can  no  more  enter  into  offices  where  the  functions  are 
F  a  public  nature  than  can  unlicensed  persons  wholly  igno- 
int  of  the  law.    Our  conclusion  is  that  attorneys  at  law  are 
ot  per  96  civil  officers  within  the  meaning  of  the  constitD- 
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tional  phrase  under  consideration.      See  authorities  last 
above  cited. 

The  major  premise  of  the  argument  in  support  of  a  con- 
stitutional inhibition  thus  proves  upon  examination  to  be 
untrue,  and  of  course  the  conclusion  falls.  That  instrument, 
so  far  as  we  are  aware,  contains  nothing  inconsistent  with 
the  admission  of  women  to  the  bar.  If  there  were  any- 
thing in  the  rules  or  usages  of  the  court  involving  this  in- 
consistency, we  would  feel  that  a  modification  of  such  rules 
or  usages  should  now  be  made.  We  have  no  disposition  to 
postpone  falling  into  line  with  the  supreme  court  of  the 
United  States  and  other  enlightened  tribunals  throughout 
the  country  that  have  finally,  voluntarily,  or  in  obedience 
to  statutory  injunction,  discarded  the.  criterion  of  sex  and 
opened  the  door  of  the  profession  to  women  as  well  as  men. 

The  prayer  of  petitioner  will  be  granted.  It  is  ordered 
that  her  name  be  placed  upon  the  roll  of  attorneys. 

AppliccUion  ffranted. 


Teller  et  al.  v.  Habtman  et  al.  as  laal 

1.  Material  Allegations  Undenied.~A  material  allegation  of  the 

complaint  not  denied  in  the  answer  will  be  taken  as  ocmfeesed. 

2.  Appeal  —  Error  Not  Injurious  to  Appellants—  Upon  an  appeal 

by  a  part  of  the  defendants  against  whom  a  judgment  is  rendered, 

error  in  the  judgment  affecting  only  a  defendant  not  appearing,  wiU 

not  be  considered. 
8L  An  Excessive  Verdict  —  How  Error  May  Be  Cured.—  When 

items  are  improperly  included  in  a  verdict  the  error  may  be  cured 

by  remitting  the  amount  prior  to  judgment 
4b  Partnership  —  Evidence  of.—  A  contract  for  the  sale  of  goods  which 

provides  that  the  goods  shall  be  charged  for  at  reasonable  prices,  and 

the  buyers  to  have  a  credit  of  one-half  the  profits,  does  not  establish 

a  partnersliip  between  the  sellers  and  purchasers. 

Appeal  from  Difirict  Court  of  Summit  County, 

Appellees,  John.H.  Hartman  and  Martin  Hartman,  com- 
menced this  action  in  the  district  court  of  Summit  county. 
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In  the  complaint  it  is  alleged  that  the  plaintiffs  were  part- 
ners doing  business  ander  the  firm  name  of  J.  H.  fibirtman 
&  Brother,  and  that  the  defendants  were  partners  doing 
business  as  the  Teller  Tie  &  Lumber  Company. 

It  is  further  alleged  that  the  defendants,  doing  bosiness 
as  aforesaid,  were  indebted  to  the  appellants  in  the  sum  of 
$2,261.25  upon  an  account  for  goods  sold  and  deliv^ered  by 
the  plaintiffs  to  the  defendants  between  the  8th  day  of 
February,  1887,  and  the  15th  day  of  June,  1887. 

At  the  time  of  filing  the  complaint  an  ajfidavit  of  attach- 
ment was  also  made  and  filed,  the  grounds  thereof  being 
that  the  claim  was  upon  an  overdue  book  account.  After- 
wards a  writ  of  attachment  was  duly  issued  and  levied  upon 
the  property  of  the  Teller  Tie  &  Lumber  Company. 

The  answer  consists  of  a  specific  denial  of  each  allegation 
of  the  complaint,  except  the  allegation  in  reference  to  the 
partnership  of  the  plaintiffs,  which  stands  undenied.  After 
denying  the  partnership  of  the  defendants,  as  alleged  in 
the  complaint,  it  is  stated  that  J.  C.  Teller  and  J.  C.  Allen 
were  the  only  partners  constituting  "  The  Teller  Tie  &  Lum- 
ber Co."  The  trial  to  a  jury  resulted  in  a  verdict  for  the 
plaintiffs  in  the  sum  of  $2,062.97.  Thereupon  the  plaintiffs 
remitted  the  sum  of  $179.65,  this  being  the  amount  charged 
for  goods  sold  after  the  1st  day  of  June.  Judgment  was 
entered  for  $1,883.32. 

Messrs.  Teller  &  Obahood,  for  appellants. 

Messrs.  Jones  &  Riddell,  for  appellees. 

Mb.  Justice  Hatt  delivered  the  opinion  of  the  court. 

By  the  first  assignment  of  error  argued  it  is  claimed  that 
the  partnership  of  the  plaintiffs  is  not  established  by  the 
evidence.  Ko  proof  of  partnership  was  necessary,  the  alle- 
gation of  the  complaint  being  admitted  by  the  fiulure  of 
the  defendants  to  deny  the  same  in  their  answer. 

The  second  objection  urged  has  reference  to  the  form  of 
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the  verdict  and  judgment.  The  verdict  is  a  general  verdict 
for  the  plaintiffs.  The  judgment  is  against  the  defendants  as 
partners.  !Now,  as  an  issue  was  made  by  the  pleadings  upon 
Anderson's  connection  with  the  firm,  and  no  evidence  hav- 
ing been  introduced  upon  the  point,  or  to  show  Anderson's 
liability,  it  is  claimed  that  the  judgment  is  erroneous  as  to 
him,  and  must  be  reversed  m  toto.  It  does  not  appear  that 
Anderson  was  served  with  process.  He  neither  appeared 
in  person  nor  by  counsel.  Under  such  circumstances  it  has 
been  held  that  the  plural  term,  as  used  in  this  judgment, 
should  be  considered  to  refer  to  those  persons  only  who 
were  properly  before  the  court.  See  Ruhhard  v.  Du  Bois^ 
37  Vt.  94;  Oargan  et  al.  v.  School  District,  4  Colo.  53.  We 
think,  however,  a  sufficient  answer  to  the  contention  of 
appellants  in  this  case  lies  in  the  fact  that  Anderson  him- 
self is  not  here  complaining,  and  appellants  could  in  no 
way  be  prejudiced  by  any  judgment  entered  against  him. 
The  erroneous  judgment  affects  a  co-defendant  only  who 
does  not  join  in  the  appeal.  In  this  respect  the  case  is  dis- 
tinguishable from  Zcmgley  et  al,  v.  ChrUl  et  aZ.,  1  Colo.  71. 
Appellants  cannot  be  permitted  upon  their  appeal  to  take 
advantage  of  an  error  which  does  them  no  injury.  Ball  v. 
NichoU,  75  Cal.  193 ;  Freeman  on  Judgments,  §  155. 

By  the  third  assignment  of  error  it  is  claimed  that  the 
charges  for  goods  bought  during  the  month  of  June,  1887, 
were  not  due  at  the  time  this  suit  was  instituted.  The 
contention  is  that  there  is  no  evidence  of  the  amount  of  the 
charges  made  for  the  goods  so  purchased,  and  hence  no 
basis  for  ascertaining  the  amount  thereof,  erroneously  in- 
cluded in  the  verdict.  Counsel  are  evidentlv  mistaken  in 
regard  to  the  evidence  on  this  point.  The  amounts  of  the 
several  bills,  purchased  during  the  month  of  June,  were 
stated  by  Mr.  Hartman  in  his  examination,  and  his  tes- 
timony in  reference  thereto  is  uncontradicted.  These 
amounts  make  a  total  of  $179.65.  This  corresponds  with 
'^the  amount  which  the  court  below  required  to  be  deducted 

from  the  verdict  as  a  condition  to  the  entry  of  judgment 
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for  the  remainder.  This  action  was,  without  doubt,  taken 
for  the  reason  that  in  the  opinion  of  the  court  the  June 
bills  were  not  properly  included  in  the  suit.  By  this  «■ 
tioD  of  the  court  the  error  in  the  verdict  was  cured  in  the 
final  judgment. 

By  the  last  assignment  of  error  argued  it  is  urged  that 
the  evidence  shows  that  the  defendants  and  plaintiffs  were 
partners  in  the  sale  of  these  goods  and  are,  therefore,  enti- 
tled to  an  accounting  before  this  action  could  be  nuun- 
tained.  The  argument  proceeds  upon  the  assumption  that 
the  evidence  in  the  case  shows  that  plaintiffs  and  defend- 
ants were  to  share  in  the  profits  of  the  sale  of  these  goods, 
and  it  is  contended  that  this  is  sufficient  to  establish  a  part- 
nership.  We  do  not  think  the  evidence  warrants  this  as- 
sumption, although  it  appears  that  according  to  the  terms 
of  the  contract  the  goods  were  to  be  sold  at  reasonable 
prices,  the  profits  to  be  divided  between  plaintiffs  and  de- 
fendants. It  is  not  claimed  that  the  goods  were  not  in 
fact  received,  and  no  complaint  is  made  at  the  prices 
charged.  The  evidence  shows  that  the  amount  of  the 
pro&ts  was  ascertained  and  agreed  upon  by  the  parties  and 
the  defendants  credited  with  their  proper  proportion  ac- 
cording to  the  contract.  Ko  error  in  this  regard  is  claimed, 
and  a  further  accounting  would  serve  no  useful  purpose. 
Aside  from  this,  we  are  of  the  opinion  that  the  evidence 
does  not  show  a  partnership  in  the  transaction  between  the 
plaintiffs  and  defendants.  The  rebate  was  evidently  given 
in  anticipation  of  large  purchases,  the  language  employed 
being  used  simply  as  a  mode  of  fixing  the  prices  at  which 
defendants  were  to  have  the  goods. 

No  error  is  assigned  upon  the  instructions.    The  jndg- 

lent  is  am.ply  supported  by  the  evidence  and  must  be  af- 

rmed. 

AJlTfMd. 
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In  se  Cummins. 

1.  Conspiracy  of  Pbosbcutob  with  Defendant  to  Commit  a  Chime. 

The  primary  object  of  puniBhment  being  the  suppreesion  of  crime, 
it  is  better,  where  both  prosecutor  and  defendant  have  violated  the 
law,  tiiat  both  be  ponished,  than  that  the  crime  of  one  be  used  to 
shield  the  other. 

2.  FAiiSB  Peetenses— Pbosecutor's  Guilt  Dobs  Not  Shield  Defend- 

ant.—  Where  two  persons  conspire  together  to  defraud  the  govern- 
ment, and  one,  by  false  pretenses,  obtains  money  from  the  other  and 
spends  it  in  furtherance  of  the  illegal  purpose,  prosecution  on  com- 
plaint of  the  other  party  will  lie  against  him  for  obtaining  money 
under  false  pretenses,  notwithstanding  the  guilt  of  the  prosecutor. 

Original  Application  for  Habeas  Corpus. 

In  June,  1891,  petitioner  was  examined  before  a  justice  of 
the  peace  in  and  for  Las  Animas  county,  under  four  sepa- 
rate and  distinct  charges  of  obtaining  money  under  false 
pretenses.  As  a  result  of  such  examinations,  he  was  re- 
quired in  each  case  to  give  bond  for  his  appearance  at  the 
next  succeeding  term  of  the  district  court  to  be  held  in 
Las  Animas  county,  to  answer  such  charges ;  or  upon  a 
failure  so  to  do,  to  be  committed  to  the  common  jail  of  the 
county  to  await  tlje  action  of  the  grand  jury. 

The  petitioner  failing  to  furnish  bond,  warrants  of  com- 
miitment  were  issued,  upon  which  he  was  incarcerated  in 
the  county  jail.  Thereupon  he  made  application  to  the 
Hon.  J.  C.  Ounter,  judge  of  the  third  judicial  district,  to  be 
discharged  upon  a  writ  of  habeas  corpus.  After  a  full  hear- 
ing upon  such  application  the  prisoner  was  remanded  to 
custody.  It  appeared,  however,  from  the  complaint,  as 
well  as  by  the  evidence,  that  the  money  which  he  had  ob- 
tained by  the  alleged  false  pretenses  was  paid  him  in  each 
instance  by  the  prosecuting  witnesses  respectively,  in  the 
furtherance  of  an  illegal  purpose  to  obtain  by  fraud  valu- 
able coal  lands  from  the  XJnited  States. 

The  application  is  now  renewed  in  this  court. 
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Messrs.  Dixon  &  Dixon,  for  petitioner. 

J.  H.  Mattpin,  attorney-general,  and  Mr.  H.  H.  Babb,  for 
the  people. 

Mb.  JtrsnoB  Hatt  delivered  the  opinion  of  the  court. 

If  two  persons  conspire  together  to  accomplish  an  un- 
lawful purpose,  and  one,  by  false  pretenses,  obtains  money 
from  the  other,  which  the  latter  parts  with  in  furtherance 
of  the  illegal  purpose,  will  a  prosecution  lie  against  the 
former  for  obtaining  the  money  under  false  pretenses? 

This  is  the  substantial  question  presented  upon  the  record. 
Counsel  for  petitioner  contend  that  it  will  not,  while  the 
affirmative  is  assumed  by  the  attorney-general.  The  au- 
thorities bearing  upon  the  question  cannot  be  reconciled. 
In  the  leading  cases  of  The  ComnumweaUh  v.  Henry ^  22  Pa. 
St.  253,  and  McCord  v.  People^  46  N.  Y.  470,  exactly  opposite 
conclusions  were  reached  upon  facts  that  are  quite  similar. 

In  the  former  case  it  was  alleged  in  the  indictment  that 
the  defendant,  intending  to  defraud  the  prosecutor,  falsely 
asserted  to  him,  and  also  to  another  person  who  communi- 
cated it  to  him,  that  he  had  a  legal  warrant  for  the  arrest 
of  the  daughter  of  the  prosecutor  for  an  offense  punish- 
able by  a  fine  and  imprisonment,  and  that  he  threatened  to 
arrest  her;  by  means  of  which  representation  he  obtained 
from  the  prosecutor  property  of  the  value  of  $100.  The 
trial  court  having  quashed  the  indictment,  its  judgment  was 
reversed  by  the  supreme  court  and  the  indictment  declared 
sufficient. 

In  the  case  of  McCord  «.  The  People^  suproy  the  indict- 
ment charged  the  defendant  with  having  falsely  and  fraud- 
ulently represented  that  he  had  a  warrant  for  one  Miller, 
and  that  Miller,  believing  said  false  representations,  was 
induced  and  did  deliver  to  the  defendant  a  gold  watch  and 
diamond  ring.  In  this  case  it  was  held  that,  as  the  prop- 
erty had  been  voluntarily  surrendered  as  an  inducement  to 
the  officer  to  violate  the  law  and  disregard  his  official  duties, 
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the  indictment  could  not  be  sustained ;  the  court  declaring 
that  the  statute  against  obtaining  money  by  false  pretenses 
was  designed  to  protect  only  those  who  for  an  honest  pur- 
pose are  induced  by  false  or  fraudulent  representation  to 
give  credit  or  part  with  their  property,  and  not  to  protect 
those  who  do  this  for  an  unworthy  or  illegal  purpose. 
The  opinion  of  the  court  in  this  case  is  quite  brief,  while 
Peckham,  J.,  filed  an  able  and  exhaustive  dissenting  opion- 
ion. 

In  support  of  the  majority  opinion  two  cases  are  cited  by 
the  court,  viz. :  People  v.  Williams^  4  Hill,  9 ;  Same,  v. 
Stetson^  4t  Barb.  151.  An  examination  of  the  former  case 
shows  it  to  be  no  authority  upon  the  question  presented 
here,  the  decision  being  simply  to  the  effect  that  a  false 
representation,  to  be  within  the  statute,  must  be  such  as  is 
calculated  to  mislead  persons  of  ordinary  prudence  and  cau- 
tion— a  conclusion  not  generally  accepted  elsewhere.  2 
Bishop,  Crim.  Law,  §  433.  In  People  v.  Stetson^  supra,  it 
seems,  however,  to  have  been  determined  that,  if  the  owner 
in  parting  with  his  property,  etc.,  was  himself  guilty  of  a 
crime,  the  indictment  under  the  statute  could  not  be  sus- 
tained; and  a  similar  conclusion  was  reached  in  State  v, 
Crowley,  41  Wis.  271,  in  which  case  the  information  charged 
a  conspiracy  on  the  part  of  several  defendants  to  defraud 
the  prosecutor  of  his  money ;  and,  the  proof  showing  that 
the  conspiracy  charged  was  in  connection  with  an  unlaw- 
ful enterprise  in  which  the  prosecutor  and  the  defendants 
were  parHoeps  criminis,  it  was  held  that  a  conviction  was 
not  warranted.  It  appeared,  also,  that  had  the  prosecutor 
exercised  common  prudence  and  caution  he  could  not  have 
been  misled  by  the  false  pretenses  by  which  he  was  induced 
to  part  with  his  money. 

In  opposition  to  this  doctrine,  and  in  line  with  the  Penn- 
sylvania decision,  we  find  CominonweaJih  u  Morrill,  8  Cush. 
571.  Mr.  Bishop,  reviewing  the  different  conclusions,  says : 
"  Another  doctrine,  sustained  in  New  York,  is  that  where,  if 
the  false  pretenses  were  true,  the  person  parting  with  his 
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goods  would  be  guilty  of  a  crime  therein,  or  where  he  actu- 
ally commits  an  offense  in  parting  with  them,  the  indict- 
ment for  the  cheat  cannot  be  maintained.  On  the  other 
hand,  the  Massachusetts  court  appears  to  have  directly  dis- 
carded this  doctrine.  The  point  decided  was  that  a  defend- 
ant cannot  set  up,  in  answer  to  an  indictment  of  this 
nature,  any  wrongful  representation  of  the  person  injured 
concerning  the  goods  charged  to  have  been  obtained  through 
the  false  pretense.  *  Supposing,'  said  Dewey,  J.,  *  it  should 
appear  that  (the  individual  defrauded)  had  also  violated  the 
statute,  that  would  not  justify  the  defendants.  If  the  other 
party  had  also  subjected  himself  to  a  prosecution  for  a  like 
offense,  he  also  may  be  punished.  This  would  be  much 
better  than  that  both  should  escape  punishment  because 
each  deserved  it  equally.'  And  this  view  accords  with  the 
general  spirit  of  the  criminal  law,  wherein  the  fault  of  one 
man  is  not  received  in  excuse  for  that  of  another;  while 
the  New  York  doctrine  would  introduce  a  well-known  prin- 
ciple of  civil  jurisdiction  into  a  system  of  laws  to  which  it 
is  alien."    2  Bishop,  Crim.  Law  (7th  ed.),  §  469. 

Finding  this  conflict  in  the  authorities,  we  are  left  free 
to  decide  the  question  propounded  solely  upon  principle. 

In  our  opinion  the  conclusion  reached  by  Hr.  Bishop  is 
supported  by  the  better  reasons.  The  primary  object  of 
punishment  is  the  suppression  of  crime;  and  where  boUi 
the  prosecutor  and  defendant  have  violated  the  law,  it  is 
better  that  both  be  punished  than  that  the  crime  of  one 
should  be  used  to  shield  the  other. 

When  the  plaintiff  in  a  civil  action  is  shown  to  have  been 
guilty  of  a  wrong  in  the  particular  matter  about  which  he 
complains,  he  cannot  ordinarily  recover.  But  there  is  little 
chance  to  apply  this  rule  to  criminal  prosecutions  conducted 
by  the  state,  the  person  defrauded  being  at  most  a  prose- 
cuting witness  in  the  case,  and  not  a  party  to  the  pro- 
ceeding. 

The  language  of  our  statute  is  plain.  The  false  pretenses 
charged  in  this  case  are  embraced  within  its  express  terms, 
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and  we  are  not  in  favor  of  sanctioning  a  rale  that  will  per- 
mit ofFenders  to  escape  by  showing  that  another  should 
also  be  punished.  The  petitioner's  application  to  be  dis- 
charged will  therefore  be  denied  and  the  prisoner  remanded. 

Petition  denied. 


Ebllbt,  Adm'z,  v.  Union  Paoifio  Railway  Co. 

1.  SuBViVAL  of  AGTION&— The  general  rule  in  this  state  is  that  actions 

at  law  do  not  die  with  the  person ;  the  exceptions  are  specified  by 
statute. 

2.  Dail&oes  Recoverable  by  Adminibtratob.— Where  it  was  alleged 

in  the  complaint  that  a  person  riding  upon  the  train  of  a  railroad 
company,  under  a  contract  with  the  company  for  safe-carriage,  was, 
without  his  fault,  injured  by  the  negligence  of  the  company,  and 
died  without  obtaining  satisfaction  for  such  injury,  held,  upon  de- 
murrer, that  his  administrator  might  maintain  an  action  for  breachi 
of  the  contract  and*  thus  recover  the  pecuniary  damages  resulting  to 
the  deceased  prior  to  his  death. 

3.  Mattebs  Not  of  .  Record   Not  Reviewable.—  As  an   appellate 

court,  this  court  cannot  properly  take  cognizance,  Uirough  stipular 
tion  of  counsel,  of  matters  not  in  the  record ;  nor  can  it  properly  ex- 
press its  Opinion  upon  controverted  legal  questions  in  advance  of 
their  adjudication  or  presentation  in  the  niH  prius  courts. 

Error  to  District  Court  of  Arapahoe  County. 

« 

The  amended  complaint,  inter  alia^  states  in  substance : 

That  one  Edward  S.  Kelley  died  intestate  February  21, 
1889,  and  that  plaintiff  is  his  duly  appointed  and  qualified 
administratrix. 

That  the  defendant  is  a  railway  corporation  duly  organ- 
izedj  etc.,  and  at  the  time  of  the  happening  of  the  griev- 
ances complained  of  was  managing  and  operating  a  certain 
railroad  between  the  city  of  Denver  and  the  city  of  Lead- 
ville,  Colorado,  as  a  common  carrier  of  passengers  and 
freight  for  hire. 

That  the  defendant  had  entered  into  a  contract  with  the 
Pacific  Express  Company,  for  a  valuable  consideration  to  it 
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paid  by  said  express  company,  to  transport  its  express  pack- 
ages and  express  messengers  over  the  line  of  defendant's 
said  railroad  between  the  points  aforesaid,  and  undertook, 
promised  and  agreed,  in  consideration  of  the  premises,  to 
safely  carry  said  express  packages  and  express  messengers. 

That  on  November  11, 1885,  said  Kelley  was  a  route  mes- 
senger in  the  employ  of  said  express  company,  and  while  in 
the  line  and  discharge  of  his  duty  as  such  was  being  carried  , 
over  said  railroad  in  one  of  the  defendant's  trains  pursuant 
to  the  agreement  aforesaid ;  that  defendant,  not  being  mind- 
ful of  its  contract  to  safely  carry  said  Kelley,  did  so  carelessly 
and  negligently  manage .  its  train  in  which  said  Kelley  was 
riding,  upon  a  steep  grade  on  the  line  of  said  road  at  or 
near  the  town  of  Breckenridge,  Colorado,  that  without 
notice  or  warning  to  said  Kelley,  and  in  some  manner  un- 
known to  plaintiff,  said  train  started  down  said  steep  grade 
and  soon  acquired  a  rapid  velocity  and  so  continued  to  run 
for  a  distance  of  four  or  five  miles,  when  the  same  was 
thrown  from  the  track  and  said  Kelley  was,  without  any 
fault  or  negligence  on  his  part,  so  greatly  injured  by  the 
shock  therefrom  a^  to  produce  insanity,  by  reason  of  which 
he  was  adjudged  insane,  etc.,  and  was  thereafter  confined 
in  the  state  lunatic  asylum  at  Pueblo,  Colorado,  at  which 
place  he  died  as  aforesaid,  but  not  from  the  injuries  caused 
by  the  negligence  for  which  this  suit  is  brought. 

That  by  reason  of  said  injuries  said  Kelley  became,  and 
during  all  his  life-time  thereafter  remained,  sick,  sore,  lame 
and  disordered  in  mind  and  body,  so  as  wholly  to  unfit  him 
for  following  his  usual  occupation  or  from  engaging  in  any 
business  or  earning  any  wages  whatever.  In  consequence 
of  which  a  loss  and  damage  has  occurred  to  the  personal 
estate  of  the  said  deceased  in  the  sum,  etc.  Prayer  for 
judgment. 

The  defendant's  demurrer  to  the  amended  complaint  was 
sustained,  and  thereupon  judgment  was  rendered  in  favor 
of  defendant.  The  plaintiff  brings  the  case  to  this  court 
by  writ  of  error. 
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Mr.  C.  M.  Campbell  and  Mr.  D.  V.  Bijbns,  for  plaintiff 
in  error. 

Messrs.  Telleb  &  Obahood,  for  defendant  in  error. 

Mk.  Justice  Elliott  delivered  the  opinion  of  the  court. 

The  several  assignments  of  error  present  for  determina- 
tion but  a  single  question :  Did  the  cause  of  action  stated  in 
the  amended  complaint  die  with  the  person  of  Edward  S. 
Kelley,  or  did  it  survive  to  his  personal  representative? 

The  maxim,  ^'  Actio  personalis  frwritur  cumpersana^^  is  as 
old  as  the  common  law  itself.  Nevertheless,  for  more  than' 
five  hundred  years,  or  since  the  reign  of  Edward  the  III., 
the  rule  has  been  the  subject  of  legislative  modification 
both  in  England  and  America.  It  would  serve  no  useful 
purpose  to  attempt  to  trace  the  various  changes  of  the 
ancient  rule.  The  general  rule  which  has  prevailed  for 
many  years  in  this  state  is  that  actions  at  law  do  not  die- 
with  the  person ;  it  is  expressed  in  the  following  statute : 

"  All  actions  at  law  whatsoever,  save  and  except  actions 
on  the  case  for  slander  or  libel,  or  trespass  for  injuries  done 
to  the  person,  and  actions  brought  for  the  recovery  of  real 
estate,  shall  survive  to  and  against  executors  and  adminis- 
trators." R  S.  1868,  p.  682;  Gen.  Laws  1877,  p.  978;  Gen. 
Stats.  1883,  sec.  3635 ;  Mills'  Annotated  Statutes,  sec.  4810. 

At  common  law  the  question  whether  a  right  of  action 
survived  to  the  executor  or  administrator  in  a  given  case 
depended  in  most  instances  upon  the  form  in  which  the 
action  might  or  must  be  brought  to  obtain  relief.  The" 
general  rule  was  that  if  an  action  ex  contractu  might  be 
sustained,  the  right  of  action  survived;  but  if  an  action 
ex  delicto  must  be  resorted  to,  the  right  of  action  did  not 
survive.  1  Chitty's  Pleading  (16th  Am.  ed.),  p.  77  et  seq.; 
Angell  on  Carriers,  sec.  435. 

Though  the  forms  of  civil  action  have  been  abolished  in 
this  state,  it  is  often  convenient  and  sometimes  necessary 
to  refer  to  them  in  construing  statutes  enacted  befcfre  the 
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adoption  of  the  code.  See  Toothaker  v.  City  of  Bovider, 
13  Colo.  224.  Upon  this  ground  counsel  for  plaintiff  in 
error  earnestly  contends  that,  as  the  statute  above  quotea 
was  enacted  prior  to  the  adoption  of  the  code,  the  word 
"  trespass  "  must  bu  held  to  mean  the  technical  action  of 
trespass  as  it  existed  under  our  former  practice,  and  tliat  it 
does  not  include  other  actions  ex  delicto  for  injuries  to  the 
person.  It  is  unnecessary  upon  this  review  to  decide  the 
point  thus  presented.  The  com^aiotjs  in  form  ex  «»■ 
tractu;  the  facts  therein  set  forth  are  sufficient  in^'BotlSlance 
to  support  the  plaintiff's  case  as  an  action  of  astnmpeit,  the 
very  gist  of  the  action  as  pleaded  being  the  breach  of  the 
contract  to  carry  safely.  Besides,  no  recovery  is  sought 
for  the  alleged  injuries  to  the  person  of  the  deceased,  but 
only  for  damages  to  his  estate  which  may  be  recovered  in 
an  action  of  assumpsit  as  well  as  in  an  action  of  trespatt  or 
case.  3  Sutherland  on  Damages,  pp.  M9, 259, 268 ;  Patterson's 
-Railway  Accident  Law,  sec.  210, also  349;  Pittabur^  Oitsfv. 
Orier,  22  Pa.  St.  65 ;  J^evtn.  v.  PvUman  Palace  Car  Co.,  106 
111.  222 ;  Staley  v.  Jameson,  46  Ind.  159 ;  Zemon  v.  Chattdor, 
68  Mo.  353. 

Theactof  1872  (Session  Laws,  p.  117),  concerning  damages 

to  be  awarded  where  the  death  of  a  person  has  been  caused 

by  the  wrongful  act  of  another,  etc.,  was  referred  to  in 

argument  as  having  some  bearing  upon  the  construction  to 

be  given  to  the  act  above  quoted,  which  is  Srst  found  in  its 

present  form  in  the  revision  of  1868.    The  two  acts  are  not 

in  pari  materia.    A  comparison  will  show  that  they  have 

no  legal  connection  or  relation  to  each  other.     The  act  of 

1868  was  to  prevent  certain  actions  or  causes  of  action 

already  accrued  from  abating  by  reason  of  the  death  of 

either  of  the  parties,  without  regard  to  the  cause  of  sndi 

death.    The  act  of  1872  created  a  new  cause  of  action, 

it,  the  death  itself.     The  act  was  not  to  prevent  any 

I  or  causes  of  action  from  abating;  on  the  contrary, 

uiusa  of  action  provided  for  in  the  act  did  not  accrne 

death  had  already  ensued.    The  language  of  the  act 
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was:  "When  the  death  of  any  person  is  caused  by  the 
wrongful  act,  misconduct,  negligence  or  omission  of  another, 
the  personal  representatives  of  the  former  may  maintain 
an  action  therefor  against  the  latter,"  etc. 

The  present  action  is  not  to  be  confounded  with  the 
statutory  remedy  provided  by  the  act  of  1877  (Gen.  Laws, 
p.  342).    That  act  is  a  substitute  for  the  act  of  1872,  supra. 
It  provides  for  the  recovery  of  damages  resulting  from  the 
death  of  th.3  party  injured  under  certain  circumstances,  in 
case  the  death  were  caused  by  the  wrongful  act,  negligence 
or  default  of  another.    In  this  case,  as  the  complaint  ex- 
pressly states,  the  death  of  said  Edward  S.  Kelley  was  not 
caused  by  the  negligence  of  the  defendant ;  neither  is  the^ 
action  brought  to  recover  the  damages  resulting  from  his  ( 
deat^  to  thte  parties  entitled  to  sue  under  the  act  of  1877.  ( 
On  the  contrary,  the  action  is  brought  to  recover  only  the  \ 
pecuniary  damages  resulting  to  the  deceased  himself,  and  ) 
which  are  alleged  to  have  accrued  prior  to  his  death.    2  ( 
Thompson  on  Negligence,  p.  1285;  Needhmn,^  Adm^x^  v,   I 
Grand  Trunk  E.  R.  Co.^  38  Vt.  294 ;  Barley  v.  Chicago  cfe 
Alton  R.  R.  Co,,  4  Bissell,  430. 

By  stipulation  of  counsel,  we  are  asked  to  consider  and 
determine  whether  certain  matters,  if  pleaded,  would  con- 
stitute a  sufficient  defense  to  the  amended  complaint.  As 
the  matters  thus  stipulated  were  not  made  a  part  of  the 
record  in  the  case  in  the  court  below,  this  court  cannot 
properly  take  cognizance  of  them  upon  this  review.  See 
Molo/hdm  V.  Railroads  Co.,  3  Colo.  173 ;  also  McKmzie  v. 
Ballard,  14  Colo.  426.  If  we  were  to  yield  to  the  stipu- 
lated request  of  counsel  in  this  instance,  it  would  be  likely 
to  prove  a  most  dangerous  and  troublesome  precedent. 
Such  a  practice  would  enable  parties  to  obtain  the  opinion 
of  this  court  upon  controverted  legal  questions  in  advance 
of  their  adjudication  or  presentation  in  the  niaiprius  courts. 
This  would  not  only  be  contrary  to  the  spirt  and  letter  of 
oar  judicial  system,  but  would  tend  to  greatly  increase  the 
burden  upon  the  already  overburdened  dockets  of  this  court. 
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From  the  record  before  us  it  appears  that  the  amended 

complaint  and  the  matters  therein  stated  are  sufficient  in 

law.    The  sustaining  of  the  demurrer  to  it  was  therefore 

error.    The  judgment  is  accordingly  reversed  and  the  cause 

remanded 

SeveT9ed, 


Hennksssy  y.  Hoao  et  ttz. 

Action  fob  Use  and  Occupation  —  How  Maintained. — An  actioQ 
for  U8e  and  occupation  cannot  be  maintained,  except  where  the  re- 
lation of  landlord  and  tenant  had  existed  between  the  parties.  UnkfiS 
there  has  been  an  agreement^  express  or  implied,  from  which  an  ob- 
ligation to  pay  for  the  use  of  the  premises  can  be  inf oied.  some 
otiier  remedy  than  an  action  for  rent^  or  for  use  and  occupation, 
must  be  resorted  ta 

Error  to  the  Superior  Cowrt  of  Denver. 

This  action  was  commenced  before  a  justice  of  the  peace; 
hence,  there  are  no  written  pleadings.  The  action  was  by 
Hennessey,  plaintiff  below,  against  Mr.  and  Mrs.  Hoag,  de- 
fendants, to  recover  for  the  use  and  occupation  of  certain 
premises  for  three  months,  at  the  rate  of  $35  per  month. 
Upon  appeal  in  the  superior  court,  after  hearing  the  evi- 
dence, finding  and  judgment  were  rendered  in  favor  of  de- 
fendants. The  plaintiff  brings  the  case  to  this  court  by 
writ  of  error. 

Mr.  W.  W.  CooKB  and  Mr.  Gkeelt  W.  Whttfobd,  for 
plaintiff  in  error. 

Messrs.  Sullivan  &  Mat,  for  defendants  in  error. 

Mb.  Justios  Elliott  delivered  the  opinion  of  the  court 

The  assignments  of  error  in  this  court  question  the  cor- 
rectness of  the  decision  of  the  lower  court  upon  the  law 
and  the  evidence.  The  facts  of  the  case  are  practically  an- 
disputed. 
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The  plaintiff,  Hennessey,  claimed  to  be  the  lessee  in  pos- 
session of  an  unexpired  term  of  certain  real  property,  though 
he  did  not  actually  occupy  it.  Hennessey  had  some  nego- 
tiations with  Hoag  about  renting  the  premises.  They  dis- 
agreed about  the  price;  Hennessey  asked  $35  per  month; 
Hoag  offered  $25  per  month.  Neither  would  yield ;  and  so 
they  separated,  Hoag  saying  that  he  could  do  better.  Hoag 
afterwards  obtained  possession  from  the  same  party  under 
whom  the  plaintiff  claimed,  but  not  by,  through  or  under 
plaintiff.  It  was  admitted  on  the  trial  that  defendants  never 
agreed  to  pay  rent  to  plaintiff.  They  always  refused  to 
pay  rent  to  plaintiff ;  and  never  recognized  him  as  their 
landlord,  either  before  or  after  obtaining  possession. 

Counsel  for  plaintiff  in  error  relies  upon  the  opinion  in 
the  case  of  Dickson  v.  Moffat^  5  Colo.  116,  wherein  it  says: 

"  Where  one  (who)  contemplates  entering  into  the  pos- 
session of  the  lands  of  another,  to  occupy  for  use,  is  in- 
formed by  the  lessor  that  he  can  do  so  upon  terms  stated, 
*  *  *  and  the  party  thereafter  makes  entry,  occupies 
and  uses  the  land,  it  is  a  good  acceptance  of  the  terms  pro- 
posed, and  he  will  become  thereby  bound,  under  an  implied 
contract,  to  pay  the  sum  named." 

The  Dickson-Moffat  Case  is  not  altogether  analogous  to 
the  present  case.  In  that  case  the  court  found  upon  con- 
flicting evidence  that  the  entry  by  defendants  was  am,  ac- 
ceptance of  the  terms  previously  stated  by  the  plaintiff, 
and  that  they  did  not  enter  under  authority  from  any  other 
person  or  in  pursuance  of  any  other  contract  or  agreement. 
In  this  case  the  evidence  is  express  that  the  defendants  not 
only  refused  to  accept  the  plaintiff's  terms,  but  that  the 
entry  was  under  a  letting  from  another  and  different  party, 
and  that  defendants  always  refused  to  pay  rent  to  or  ac- 
knowledge plaintiff  as  their  landlord  in  any  manner;  so 
the  possession  of  defendants  was  clearly  adverse  to  that  of 
plaintiff. 

An  action  for  use  and  occupation  cannot  be  maintained 
except  in  cases  where  the  relation  of  landlord  and  tenant 
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has  existed  between  the  parties.  XTnless  there  has  been  an 
agreement,  express  or  implied,  from  which  an  obligation 
to  pay  for  the  use  of  the  premises  can  be  inferred,  some 
other  remedy  than  an  action  for  rent  or  for  use  and  occn- 
pation  mast  be  resorted  to.  1  Chitty's  Pleading  (16th  Am. 
ed.),  p.  120 ;  Wood's  Landlord  &  Tenant,  sec.  549 ;  Taylor's 
Landlord  &  Tenant,  sec.  636 ;  Smith  v.  Stewart^  6  Johns. 
46 ;  ffowe  v.  Bussellj  41  Me.  446 ;  Fvlsom  v.  Carliy  6  Minn. 
420. 

There  is  no  ground  for  disturbing  the  finding  of  the  sn- 
perior  court.    The  judgment  is  accordingly  afBu-med. 

Affirmed. 


Vailes  v.  Bbowk. 

L  County  EuEcnoN  (Contests  Tbiablb  by  Codhty  Oourt.— Under 
the  act  of  1885  the  county  judge  sitting  in  term  time,  in  his  regular 
capacity  as  the  county  court»  is  invested  with  jurisdiction  to  try  and 
determine  contested  election  cases  of  county  officers.  Whether  the 
county  judge  sitting  in  vacation  may  exercise  such  jurisdiction,  not 
determined. 

2.  Statement  of  Contest,  When  to  Be  Fn^Ea—  Section  14  of  the  act 
is  to  be  construed  as  a  statute  of  limitations  upon  a  summary  pro- 
ceeding ;  and  when  the  period  for  filing  the  statement  under  said 
section  has  fully  elapsed,  excluding  the  day  when  the  votes  are  can- 
vassed, the  time  cannot  be  extended  merely  oa  the  ground  that  the 
last  day  happens  to  fall  on  Sunday. 

Appeal  from  La  Plata  County  Court 

William  T.  Vailes  and  Callahill  Brown  were  opposing 
candidates  for  the  office  of  commissioner  of  La  Plata  coanty 
at  the  general  election  in  November,  1890.  The  vote  being 
canvassed,  it  appeared  that  the  total  number  of  votes  cast 
for  said  office  was  1,223,  of  which  Yailes  received  614, 
Brown  608,  scattering  1.  Yailes  received  the  certificate  of 
election. 

This  proceeding  was  instituted  in  the  county  court  by 
Brown  for  the  purpose  of  contesting  the  election  of  Yailes. 
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The  case  being  tried,  the  court  foaud  in  favor  of  the  con- 
testor,  Brown,  and  rendered  judgment  declaring  him  to  have 
been  duly  elected.  Yailes  brings  the  case  to  this  court  by 
appeal 

Messrs.  Deokeb  &  O'Donkell,  Messrs..  Spickabd  &  Pikb, 
Mr.  N.  C.  MiLLEB  and  Mr.  W.  C.  Davidson,  for  plaintiff  in 
error. 

Messrs.  Kussell  &  McCloskt,  for  defendants  in  error. 

Mb.  JusnoB  Elliott  delivered  the  opinion  of  the  court. 

This  was  a  contested  election  case  under  the  act  of  April 
10, 1885.  Session  Laws,  p.  193.  The  contestor  having  filed, 
his  statement  and  served  his  summons,  the  contestee  ap- 
peared and,  first  by  demurrer  and  afterwards  by  answer, 
challenged  the  jurisdiction  of  the  court  over  the  proceed- 
ing. The  grounds  of  objection  to  the  jurisdiction  of  the 
court  were:  Firsts  that  the  proceeding  was  tried  and  deter- 
mined by  the  county  court  instead  of  by  the  county  judge ; 
second.,  that  the  written  statement  of  contest  was  not  filed 
in  the  office  of  the  clerk  of  the  county  court  within  ten  days 
after  the  day  when  the  votes  were  canvassed. 

1.  The  act  of  1885,  supra^  is  somewhat  ambiguous  as  to 
whether  the  county  judge  or  the  county  court  shall  exer- 
cise jurisdiction  in  contested  election  cases  of  county  offi- 
cers. Upon  careful  consideration  of  its  various  provisions 
from  section  13  to  section  22  inclusive,  we  are  satisfied 
that  the  county  judge  sitting  in  term  time  in  his  regular 
capacity  as  the  county  court  is  invested  with  jurisdiction 
to  try  and  determine  such  election  contests.  Whether  the 
county  judge  sitting  in  vacation  may  or  may  not  exercise 
such  jurisdiction,  we  need  not  now  determine.  The  court 
did  not  err  in  overruling  the  challenge  to  its  jurisdiction 
on  the  ground  that  the  proceedings  were  had  beforet  the 
county  court  instead  of  the  county  judge. 

2.  From  the  record  it  appears  that  the  votes  were  can- 
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vassed  on  November  6,  1890.  The  contestor  did  not  file 
the  written  statement  of  his  intention  to  contest  the  elec- 
tion until  November  17,  1890.  Section  14  of  the  statute 
requires  that  the  statement  shall  be  filed  ^  withm  ten  days 
after  the  day  when  the  votes  are  canvassed."  Hence»  it  is 
contended  by  appellant  that  the  court  below  was  without 
jurisdiction  over  the  proceeding.  On  the  other  hand,  it  is 
claimed  by  the  appellee  that  as  November  16, 1890,  fell  on 
Sunday,  the  contestor  was  entitled  to  file  his  statement  on 
the  following  Monday. 

In  a  recent  contested  election  case  under  the  act  of  1885, 
Mr.  Justice  Hayt,  in  delivering  the  opinion  of  this  court, 
used  the  following  language:  ^^The  proceedings  upon  an 
election  contest  before  the  county  judge,  under  the  statute, 
are  special  and  summary  in  their  nature ;  and  it  is  a  gen- 
eral rule  that  a  strict  observance  of  the  statute,  so  far  as 
regards  the  steps  necessary  to  give  jurisdiction,  must  be  re- 
quired in  such  cases.  *  *  *  The  act  fa  not  only  special 
in  character,  but  it  furnishes  a  complete  system  of  pro- 
cedure within  itself.  *  *  *  It  provides  for  a  written 
statement  as  the  basis  of  the  proceedings."  .  See  Schwarz 
V.  Co.  Court  Oarfield  Co.^  14  Colo.  47,  48,  and  authorities 
there  cited. 

In  McCrary  on  Elections,  2d  edition,  sec.  276,  it  is  said : 
^'  A  statutory  provision  requiring  notice  of  contest  to  be 
given  within  a  given  time  from  the  date  of  the  official 
count,  or  from  the  declaration  of  the  result,  or  the  issuing 
of  the  certificate  of  election,  or  the  like,  is  peremptory,  and 
the  time  cannot  be  enlarged.  *  *  *  And  it  may  be 
added  that  there  is  the  strongest  reason  for  enforcing  this 
rule  most  rigidly  in  cases  of  contested  elections,  because 
promptness  in  commencing  and  prosecuting  the  proceed- 
ings is  of  the  utmost  importance,  to  the  end  that  a  decision 
may  be  reached  before  the  term  has  wholly,  or  in  great 
part,  expired." 

It  has  been  held  that  where  a  rule  to  plead  expires  on 
Sunday  the  party  has  the  next  day  in  which  to  plead.  Bat 
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this  rale  has  generally  been  limited  in  its  application  to 
caases  over  which  the  court  has  already  acquired  jurisdic- 
tion. Cock  V.  Bunn,  6  Johns.  326.  So  where  administra- 
tive or  judicial  acts  are  required  to  be  performed  within  a 
specified  time,  if  the  last  day  falls  upon  Sunday,  the  succeed- 
ing Monday  becomes  the  return  day,  or  court  day,  unless  the 
same  be  also  a  legal  holiday.  In  re  Computation  of  Time^  9 
Colo.  632.  So,  also,  the  Code  of  Procedure  of  this  state,  sec- 
tion 382,  provides  that  '^  the  time  within  which  an  act  is  to  be 
done,  HS  provided  in  this  act^^  shall  exclude  the  last  day,  if  it 
be  Sunday ;  but  the  rule  is  expressly  limited  to  matters  ^r&- 
vided  forvn  the  code.  The  act  of  1885  regulating  proceed- 
ings in  contested  election  cases  contains  no  such  provision; 
and  it  is,  as  we  have  seen,  ^^  a  complete  system  of  procedure 
within  itself."  Its  provisions,  therefore,  must  be  construed 
by  general  rules  applicable  to  statutory  construction. 

There  is,  undoubtedly,  some  conflict  of  authoiaty  in  re- 
spect to  the  rule  by  which  time  as  applied  to  statutes  is  to 
be  computed.  The  question  has  sometimes  been  resolved 
by  considering  whether,  from  the  nature  of  the  case,  a 
rigorous  or  liberal  construction  should  be  given.  See 
opinion  by  Chief  Justice  Tilghman  in  Sims  v.  Hampton^  1 
Serg.  &  Kawle  (Penn.),  411. 

In  Kansas,  for  the  purpose  of  allowing  a  party  to  redeem 
his  lands  from  a  tax  sale,  and  in  Pennsylvania,  for  the  pur- 
pose of  enabling  a  party  to  perfect  an  appeal,  a  method  of 
computing  time  has  been  adopted  which  excludes  the  last 
day  when  it  falls  on  Sunday.  English  v.  Williamson^  34 
Kan.  212 ;  In  re  OoswiZer^  3  Pen.  &  Watts,  200.  In  Massa- 
chusets,  a  similar  rule  has  been  declared  for  the  purpose  of 
preventing  the  forfeiture  of  life  insurance  policies.  Ham- 
mond  V.  Am.  Mut.  Life  Ins.  Co.y  10  Gray,  306.  But  the 
latter  case,  like  others  cited  in  the  brief  of  counsel  for  ap- 
pellee, pertains  tt>  the  construction  of  contracts  rather  than 
statutes.  When  the  computation  of  time  under  statutes 
becomes  necessary,  an  entirely  different  rule  prevails  in 
Massachusetts.    See  Cooley  v.  CooJc^  125  Mass.  408,  where 
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Chief  Justice  Gray  states  the  rule  as  follows :  "  Whenever 
the  time  limited  by  statute  for  a  particular  purpose  is  such 
as  must  necessarily  include  one  or  more  Sundays,  Sundays 
are  to  be  included  in  the  computation,  even  if  the  last  day 
of  the  time  limited  happens  to  fall  on  Sunday,  unless  they 
are  expressly  excluded,  or  the  intention  of  the  legislature 
to  exclude  them  appears  manifest." 

The  case  of  Haley  v,  Yowng^  134  Mass.  366,  was  a  biU  in 
equity  to  redeem  land  from  a  mortgage.  The  last  day  of 
the  three  years  fell  on  Sunday.  The  court  in  its  opinion, 
referring  to  the  Life  Insurance  Case  in  10  Gray,  9\ipra^  used 
the  following  language:  ^^Itis  said  that  at  common  law, 
when  the  tim^  for  the  performance  of  a  contract  according 
to  its  terms  expires  on  Sunday,  a  performance  on  the  fol- 
lowing Monday  is  good.  But  this  rule,  whatever  may  be 
the  extent  of  it,  has  not  been  applied  to  acts  which  by 
statute  are  required  to  be  done  within  a  time  therein 
limited." 

The  Massachusetts  rule  for  computing  time  under  statutes 
is  fully  sustained  by  the  New  York  cases.  The  case  of  The 
Peojfle  ex  rel,  v,  Luther^  1  Wend.  42,  related  to  the  redemp- 
tion of  lands  sold  under  execution.  The  last  day  of  the 
fifteen  months  happening  on  Sunday,  an  offer  to  redeem  on 
the  next  day  was  held  to  be  too  late.  So  in  Ex  parte  Dodge^ 
7  Cowen,  147,  where  the  time  fixed  by  statute  within  which 
an  appeal  might  be  taken  was  ten  daysy  and  the  last  day 
fell  on  Sunday,  the  court  said :  "  Sunday  has  in  no  case,  we 
believe,  been  excluded  in  the  computation  of  statute  time." 

The  case  at  bar  involves  the  construction  of  section  14 
of  the  act  of  1885.  supra^  as  a  statute  of  limitations  upon  a 
summary  proceeding.  There  has  been  much  discussion 
whether  the  statutory  period  for  commencing  actions  or 
proceedings  should  be  held  to  include  or  to  exclude  the  first 
day;  and  the  decisions  upon  this  subject  have  generally 
been  arrived  at  by  considering  whether  the  time  begins  to 
TVLiifrom  or  after  an  act  done^  or  from  or  after  a  particular 
day.  Wood  on  Lim.,  p.  95  et  seq,;  Arnold  t>.  United  StaieSy 
9  Cranch,  120;  In  re  Tyson,  13  Colo.  489. 
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From  the  wording  of  section  14,  supra^  it  is  clear  that 
the  first  day  mnst  be  excluded.  The  statute  gives  the  con- 
teetor  "ten  days  after  the  day  when  the  votes  are  canvassed" 
to  file  his  statement.  After  much  consideration,  we  are 
satisfied,  both  upon  principle  and  authority,  that  when  the 
statutory  period  for  filing  the  statement  of  an  election  con- 
test for  county  officers  under  the  ac*i  of  1885  has  fully 
elapsed,  excluding  the  day  when  the  votes  are  canvassed, 
the  time  cannot  be  extended  merely  on  the  ground  that  the 
last  day  happens  to  fall  on  Sunday.  This  is  the  reasonable 
as  well  as  the  natural  and  literal  interpretation  of  the  stat- 
ute. Any  other  construction  of  such  an  act  would  be 
unwarranted.  "Whenever  recourse  to  the  courts  becomes 
necessary  to  determine  the  result  of  an  election,  public  and 
individual  interests  alike  require  that  the  proceeding  should 
be  commenced  and  prosecuted  promptly.  McCrary  on 
Elections,  mpra. 

The  statement  of  contest  not  having  been  filed  within 
the  time  required  by  the  statute,  the  court  below  erred  in 
entertaining  jurisdiction  of  the  case.  The  judgment  is  ac- 
cordingly reversed  and  the  cause  remanded  with  directions 
to  the  county  court  to  dismiss  the  proceeding. 

Seoersed, 
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1.  Chaboe  to  Jury— -Presumption  on  Defective  Reoobd.— Wlien  IS.  *S 

the  charge  to  the  juiy  is  not  embodied  in  the  record,  the  supreme 
court  will  presume  that  it  correctly  stated  the  law  of  the  case.* 

2l  Improper  Address  to  Jury — Waiver  of  Objections. —  As  a  gen- 
eral rule  the  failure  of  opposing  counsel  to  intei*pose  objection  when 
improper  language  or  argument  is  being  used  in  addressing  the 
jury  will  be  treated  by  the  supreme  court  as  a  waiver  of  the  objeo- 
tioou 

8.  Criminal  Cause— Motion  for  New  Trial  After  Lapse  of  Term. 
After  the  final  disposition  of  a  criminal  cause  and  lapse  of  the  term, 
the  trial  court  has  no  jurisdiction  to  entertain  an  application  to  re- 
its  ruling  upon  motion  for  a  new  triaL 
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4.  Vacation  of  Judomsnts— Code  Pbovisions  Relate  to  Civil  Ac- 

tions.— The  provision  of  the  Civil  Code  authorizing  tiie  viicatinii  of 
judgments  under  certain  circumstanoes  within  five  months  after  the 
rendition  thereof  is  confined  to  civil  actions ;  it  has  no  applicatioD  to 
criminal  cases. 

5.  Perjury  by  Principal  Witness — Executive  Clemency.— In  t 

criminal  case»  if  after  the  lapse  of  the  term  the  principal  wltneas  for 
the  prosecution  admits  that  he  committed  perjury,  such  adnuanon 
may  under  proper  circumstances  be  ground  for  the  exercise  of  ex- 
ecutive clemency. 

(L  Testimony  in  Criminal  Cases— Accompuce^Cobroboratiso  Cb- 
CUMSTANCES. —  The  testimony  of  an  accomplice  is  received  witii 
caution  and  regarded  with  suspicion.  The  great  importance  of  cor- 
roborating testimony  or  circumstances  is  always  urged  upon  juries, 
and  verdicts  of  conviction  are  seldom  sustained  in  the  total  absence 
thereof. 

7.  Newly-discovered  Evidence  —  Testimony  of  Accusrdl—  Testi- 
mony of  the  accused  concerning  his  whereabouts  on  the  day  of  the 
forming  of  a  conspiracy  to  commit  crime  is  not  oewlv-discovered 
evidence.  Besides,  proofs  of  his  whereabouts  mentionmg  no  partic- 
ular hour,  and  which,  if  true,  nevertheless  leave  ample  opportunitj 
for  his  being  present  and  participating  in  the  conspiracy,  are  not  so 
material  as  to  render  the  court's  ruling  denying  a  new  trial  reveni- 
ble  error. 

Error  to  Criminal  Court  of  PudHo. 
Messrs.  MoFekly  &  McAlinet,  for  plaintiffs  in  error. 

J.  H.  Maufin,  attorney-general,  and  Mr.  H.  H.  Babb,  for 
the  people. 

Chief  Justice  Helk  delivered  the  opinion  of  the  court 

Plaintiffs  in  error  were  indicted,  tried,  convicted  and 
sentenced  upon  the  charge  of  assault  with  intent  to  rob. 
The  instructions  not  being  embodied  in  the  record  before 
us,  we  must  presume  they  correctly  stated  the  law  of  the 
case.  The  verdict  is  not  entirely  unsupported  by  evidence. 
On  the  contrary,  if  the  jury  believed  the  testimony  of  Mil- 
ler, the  record  amply  warrants  their  finding. 

It  does  not  appear  that  any  objection  was  at  the  time 
interposed  to  the  language  employed  by  the  proeecating 
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attorney  in  making  his  closing  argument  before  the  jury. 
The  conduct  imputed  to  him  was  not  grossly  improper; 
but  assuming  that  he  should  have  refrained  therefrom,  since 
defendants  failed  to  interpose  timely  objection,  we  must 
decline  under  the  circumstances  here  presented  to  consider 
the  merits  of  this  assignment  of  error.  Cook  v.  Doud,  14 
Colo.  493,  and  cases;  Weeks'  Att'ys  at  Law,  sec.  112.  Un- 
doubtedly courts  as  well  as  attorneys  are  charged  with  the 
obligation  of  protecting  parties  from  this  kind  of  unfair 
treatment.  And  we  do  not  say  that  an  abuse  of  the  attor- 
ney's privilege  in  this  regard  may  not  be  so  flagrant  as  to 
warrant  reversal,  even  though  court  and  counsel  neglect  to 
discharge  their  duty.  But,  as  a  general  rule,  the  failure 
to  interpose  timely  objection  will  be  treated  in  this  court 
as  a  waiver  thereof. 

The  application  for  a  reconsideration  of  the  ruling  upon 
the  motion  for  a  new  trial  was  not  presented  until  a  term 
of  court  subsequent  to  the  term  at  which  the  trial,  convic- 
tion and  sentence  took  place.  The  object  of  this  proceed- 
ing was  not  to  correct  some  clerical  misprision  of  the  clerk, 
or  to  amend  the  judgment  in  some  merely  formal  particu- 
lar, or  to  procure  the  entry  of  some  ruling  actually  pro- 
nounced, but  inadvertently  omitted ;  its  purpose  was  to  re- 
open the  judgment  and  obtain  a  retrial  of  the  entire  issues. 
There  must  be  an  end  to  criminal  as  well  as  civil  proceed- 
ings. After  the  final  disposition  of  the  case  and  the  lapse  \ 
of  the  term,  the  court  had  no  jurisdiction  to  entertain  the  ( 
application  in  question.  If  this  motion  could  be  heard, 
there  would  be  nothing  to  prevent  a  repetition  of  similar 
proceedings  at  each  and  every  subsequent  term  during  the 
punishment  of  a  convicted  party.  Harrison  v.  State^  10 
Mo.  686 ;  1  Black,  on  Judgments,  sees.  154, 158.  Counsel's 
contention  that  the  proceeding  in  question  was  warranted 
by  statute  is  erroneous.  The  provision  relied  on  is  found 
in  the  Civil  Code,  which  relates  alone  to  procedure  in  civil 
actions,  and  by  its  title  is  confined  to  that  kind  of  litigation. 
It  can  have  no  application  in  criminal  cases.    Since  the 
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motion  under  consideration,  if  ever  in  order,  came  too  late, 
we  cannot  notice  the  affidavit  of  Miller  in  support  thereof. 
Relief  to  plaintiffs  in  error,  in  case  this  witness  committed 
perjury,  must  come,  if  at  all,  by  way  of  executive  clemency. 

The  sole  remaining  question  discussed  by  counsel  in  their 
oral  argument  touches  the  ruling  of  the  court  upon  the 
motion  for  a  new  trial.  Miller,  the  witness  above  men- 
tioned, who  was  regarded  as  an  accomplice  and  indicted 
with  plaintiffs  in  error  for  the  crime  charged,  tamed  state's 
evidence,  and  it  is  probable  that  upon  his  testimony  the 
conviction  largely  rests.  The  testimony  of  an  accomplice 
is  received  with  caution  and  regarded  with  suspicion.  It  is 
considered  doubtful  by  some  authorities  if  a  conviction  based 
upon  such  evidence  alone  should  be  sustained.  Wharton's 
Crim.  Ev.  (9th  ed.),  sec.  441.  The  great  importance  of  cor- 
roborating testimony  or  circumstances  is  always  urged 
upon  juries,  and  verdicts  of  conviction  are  seldom  returned 
in  the  total  absence  thereof.  Roberts  v.  The  People^  11 
Colo.  219.  The  record  before  us,  however,  discloses  evi- 
dence in  corroboration  of  Miller's  statements.  Evan,  Woods 
and  Rebecca  Matchs  were  disinterested  witnesses,  and  their 
testimony  tends  to  sustain  that  of  Miller. 

The  other  ground  averred  in  support  of  the  motion  for  a 
new  trial,  while  more  serious,  is  not  sufficiei.t.  The  so- 
called  newly-discovered  evidence  was  intended  to  show  that 
plaintiff  in  error,  Klink,  could  not  have  been  present  at  the 
alleged  meeting  of  the  conspirators  on  the  25th  of  July,  the 
day  preceding  the  commission  of  the  crime.  In  the  first 
place,  this  was  not  a  newly-discovered  matter,  because  it 
relates  to  the  immediate  whereabouts  of  Klink  himself  at 
a  given  time ;  and  Klink  knew  upon  the  trial,  as  weU  as 
afterwards,  all  the  circumstances  mentioned  in  his  affidavit 
In  so  far  as  his  own  testimony  is  concerned^  showing  his 
alleged  employment  and  whereabouts  at  different  periods 
on  the  25th  of  July,  no  valid  excuse  is  presented  for  not 
offering  it  upon  the  trial.  Besides,  Klink's  affidavit  in  sup- 
port of  the  motion  is  simply  to  the  effect  that  on  the  morn- 
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ing  of  the  25th  of  July  one  Amick  employed  him  to  haul 
a  load  of  tools  a  distance  of  five  or  six  miles,  which  work 
he  did ;  that  afterwards  and  on  the  same  day  he  hauled 
another  load  from  Pueblo  to  East  Pueblo ;  also,  that  he  was 
at  the  home  of  his  parents  in  Pueblo  late  the  same  evening. 
These  things  may  have  been  true  and  yet  he  may  have  met 
Miller  and  the  other  parties  at  the  time  and  place  of  the 
alleged  conference.  This  affidavit  does  not  fix  his  where- 
abouts at  any  particular  hour  of  the  day,  and  from  aught 
appearing  thereyi  he  had  ample  time  and  opportunity  to 
have  been  present  at  the  forming  of  the  alleged  conspiracy. 
He  mentions  the  names  of  two  different  men  who  assisted 
him  in  the  transfer  of  the  tools ;  but  he  makes  no  explana- 
tion regarding  their  absence  from  the  trial  or  their  present 
whereabouts.  The  affidavit  is  altogether  too  indefinite  to 
justify  this  court  in  setting  aside  the  verdict. 

Amick,  Klink's  alleged  employer  on  July  25th,  simply 
states  that  he  has  read  over  Klink's  affidavit  and  that  the 
same  is  true  touching  the.  matter  of  the  employment  in 
question.  It  is  doubtful  if  the  testimony  of  Amick,  had  it 
been  given  before  the  jury,  could  have  affected  the  result. 
Besides,  it  does  not  appear  that  Amick  was  absent  from 
the  county.  Klink  knew  at  the  time  of  the  trial  that  Amick 
was  aware  of  the  alleged  employment,  and  no  sufficient 
reason  is  given  for  not  then  calling  him  as  a  witness. 

There  was,  in  our  judgment,  no  such  abuse  of  discretion 

on  the  part  of  the  trial  court  as  warrants  interference  by 

us.    The  judgment  will  be  affirmed. 

Affirmed, 


Callahan  et  al.  v.  Jennings. 

L  DiBuiBSAL  OF  Appeal— Sfeci AT.  Appeabance.— The  entry  of  a 
special  appearance  for  the  purpose  of  moying  to  dismiss  an  appeal, 
even  though  different  grounds  of  dJsmisRal  are  urged,  is  not  a  gen- 
eral appearanca 
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2l  Order  Graktino  Appeal  Aided  ey  Appeal  Bondl —  An  order  by 
the  county  conrt  granting  an  appeal  and  fixing  a  time  for  filing  the 
af^)eal  bond  is  necesBary.  But  when  such  order  is  silent  as  to 
whether  the  appeal  is  allowed  to  the  district  or  supreme  courts  and 
a  bond  properly  conditioned  is  approved  and  filed  perfecting  the 
appeal  to  the  former  court*  it  wiU  be  presumed  that  the  proceeding 
was  regular  and  the  appeal  will  be  sustained,  even  though  the 
order  also  specifies  time  for  filing  a  bill  of  exceptions. 

9L  Repeal  op  Statute  Allowing  Appeals  ~  Pending  Causes^  How 
Affected. —  A  statutory  right  to  have  cases  reviewed  on  appeal 
may  be  taken  away  by  a  repeal  of  the  statute  even  as  to  causes 
which  have  been  previously  appealed. 

4  Appucaiion  of  Above  Rulb: — The  foregoing'principle  applies  to 
causes  pending  on  appeal  for  trial  de  novo  as  well  as  to  those  taken 
up  for  review.    And  such  repeal  may  be  implied  as  well  as  expresa 

&  EkxrnuNE  of  Implied  Repeals. —  But  the  doctrine  of  implied  re- 
peals should  in  such  cases  be  recognized  with  greater  reluctance,  if 
possible,  than  in  cases  where  vested  property  rights  are  acquired 
under  statutes  repealed. 

6.  Appeal  from  County  to  DxsTRiar  Court  a  Statutory  Bight 

Only. —  There  is  no  constitutional  right  to  an  appeal  from  the 
county  court  to  the  district  court;  such  right  exists  only  when  the 
legislature  has  expressly  or  by  clear  implication  declared  in  its 
favor. 

7.  Title  op  Act,  Construction  op.— The  title,  "An  act  to  amend 

sections  16  and  17,**  does  not  authorize  or  permit  the  express  repeal 
of  those  sectiona 

S.  Construction  of  Statute  —  When  Valid  Portion  May  Stanix 
Under  proper  conditions,  the  void  portions  of  a  section  or  act  may 
be  rejected  and  the  valid  portions  be  permitted  to  stand. 

0.  Amending  Statute  —  A  statute  can  only  be  constitutionally 
amended  by  re-enacting  and  publishing  at  length  the  portions  af- 
fected by  the  amendment 
10.  Construction  of  Amended  Act  — Old  and  New  Provisions.— 
When  thus  amended,  no  repeal  of  the  portions  retained  has  taken 
pl^ce.  The  original  provisions  appearing  in  the  amended  act  are  to 
be  regarded  as  having  been  the  law  since  they  wore  first  enacted, 
and  the  new  provisions  are  to  be  understood  as  enacted  at  the  time 
the  amended  act  took  effect 

Appeal  from  District  Court  of  El  Paso  Cou/nty, 
Mr.  T.  J.  O'DoNNKLL,  for  appellants. 
Messrs.  Campbell  &  MoIntyre,  for  appellees. 
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Chief  Justicb  Helm  delivered  the  opinion  of  the  court 

This  suit  in  replevin  was  begun  in  the  county  court. 
Judgment  was  there  rendered  for  a  return  of  the  property 
in  controversy,  or  if  such  return  could  not  be  had,  for  the 
value  thereof,  fixed  at  the  sum  of  $600.  Appellants,  who 
were  defendants  below,  subsequently  appeared,  and,  their 
motion  for  a  new  trial  being  overruled,  gave  notice  of  an 
appeal,  without,  however,  specifying  in  the  notice  whether 
such  appeal  was  desired  to  the  district  or  supreme  court. 
The  county  court  thereupon  entered  an  order  ^^  that  said 
appeal  be  allowed  and  defendants  have  twenty  days  to  file 
their  appeal  bond  in  the  sum  of  $1,500,  and  bill  of  excep- 
tions." Within  the  time  thus  specified,  defendants  tendered, 
and  the  proper  oflBcer  approved  and  filed,  an  appeal  bond  in 
the  sum  mentioned  by  the  order,  conditioned  according  to 
the  law  regulating  appeals  to  the  district  court 

Thereaf cer,  the  necessary  transcript  and  papers  having 
been  filed  in  the  district  court,  appellee,  who  was  plaintiff 
below,  appeared  and  moved  to  dismiss  the  appeal.  This 
motion  was  sustained  and  the  appeal  dismissed.  To  review 
the  action  of  the  district  court  in  the  premises  the  present 
appeal  was  taken.  The  act  of  1885  providing  for  appeals 
to  this  court  being  then  in  force,  the  review  may  take  place 
though  the  judgment  challenged  was  for  costs  only. 

The  motion  filed  in  the  district  court  did  not  constitute 
a  general  appearance,  as  counsel  for  appellants  contend. 
It  recites  '^  that  plaintiff  herein  enters  his  special  appear- 
ance in  this  action  for  the  purpose  of  this  motion,  and  for 
such  purpose  only,  and  moves  the  court  to  dismiss  the  ap- 
peal taken."  The  fact  that  different  grounds  for  dismissal 
were  then  specified  did  not  change  the  character  of  the 
special  appearance,  to  which  the  motion  was  limited.  These 
grounds  all  bore  upon  the  regularity  and  sufficiency  of  the 
steps  taken  in  attempting  to  perfect  the  appeal  to  the  dis- 
trict court,  and  its  jurisdiction  through  the  appeal  to  try 
the  cause.    Every  allegation  therein  was  directed  to  the 
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same  end,  viz.,  the  dismissal  of  the  appeal.  It  would  in- 
deed be  a  paradoxical  ruling  that  should  hold  the  appear- 
ance of  a  party  specially  for  the  purpose  of  dismissing  an 
appeal  to  constitute  such  a  general  appearance  as  waives 
the  right  to  the  dismissal  prayed  for.  Loajo  v.  Ndion^  14 
Colo.  409. 

The  appeal  in  question  was  taken  under  section  499,  Gen- 
eral Statutes  1883.  Ail  requirements  of  this  section  appear 
to  have  been  complied  with.  The  mere  fact  that  the  ap- 
plication did  not  specify  the  court  to  which  the  appeal  was 
desired  is  not  fatal.  Nor  is  the  further  fact,  that  the  court 
in  entering  the  order  granting  the  appeal  and  fixing  the 
time  for  filing  the  bond  added  a  phrase  providing  for  a  biU 
of  exceptions,  decisive  against  the  appeal.  Such  orders 
are  undoubtedly  necessary  ofScial  acts ;  but  when  they  are 
silent  as  to  whether  the  appeal  is  to  the  district  or  supreme 
court,  if,  within  the  time  specified,  a  bond  properly  condi- 
tioned be  approved  and  filed  perfecting  an  appeal  to  the 
district  court,  the  presumption  of  regularity  ordinarily  at- 
taching to  the  proceedings  of  courts  of  record  will  be 
indulged.  The  incidental  circumstance  that  the  order  in 
the  present  case  was  broad  enough  to  permit  an  appeal  to 
the  supreme  court  should  not  be  held  to  invalidate  the  ap- 
peal actually  taken.  The  original  appeal,  therefore,  was 
in  our  judgment  sufficiently  perfected,  and  the  cause  was 
pending  for  hearing  in  the  district  court. 

This  brings  us  to  the  main  contention  in  the  present  case, 
viz. :  That  the  section  above  mentioned  under  which  the 
appeal  was  prosecuted  was  repealed  before  the  cause  was 
called  for  trial  in  the  district  court.  If  this  be  true,  and  if 
there  is  no  saving  clause  in  the  act,  the  appeal,  provided  U 
waM  purely  a  atatutary  rights  fell,  and  the  court  was  left 
without  jurisdiction  save  to  enter  the  order  of  dismissal 
*'  A  statutory  right  to  have  cases  reviewed  on  appeal  may 
be  taken  away  by  a  repeal  of  the  statute,  even  as  to  causes 
which  have  been  previously  appealed."  Cooley's  Const 
Lim.,  sec.  474;  Sedgwick  on  Stat.  Construction,  pp.  10&-16, 
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notes;  Eao parte  McCa/rdUj  7  Wall.  606.  The  principle  ap- 
plies to  causes  pending  on  appeal  for  trial  de  novo  as  well 
as  to  those  taken  up  for  review.  Smith  v.  The  District 
Courtj  4  Colo.  285 ;  Ha/rri9on  v.  Smithy  2  Colo.  625. 

We  cannot  concede  the  correctness  of  counsel's  position 
that  appeals  from  the  county  to  the  district  court  are  a 
constitutional  right.  The  language  of  the  constitution  is : 
"  Appeals  may  be  taken  from  county  to  district  courts  or 
to  the  supreme  court  in  such  cases  and  in  such  manner  as 
may  be  prescribed  by  law.  Writs  of  error  shall  lie  from 
the  supreme  court  to  every  final  judgment  of  the  county 
court,  *  *  *."  The  provision  does  not  declare  that  ap- 
peals may  be  taken  from  all  final  judgments  of  the  county 
court.  It  is  only  with  reference  to  writs  of  error  from  the 
supreme  court  that  £he  language  is  thus  comprehensive.  It 
is  left  for  the  legislature  to  prescribe  the  kinds  or  classes 
of  cases  in  which  appeals  shall  lie,  as  well  as  to  provide  the 
manner  of  perfecting  them.  If  counsel's  assertion  that  the 
provision  was  intended  to  confer  absolutely  the  right  to  the 
appeal,  simply  leaving  to  the  legislature  the  duty  of  pre- 
scribing the  manner  of  taking  the  same,  were  correct,  the 
phrase  ^^  in  such  cases  "  would  perform  no  ofiice  and  would 
undoubtedly  have  been  omitted.  The  employment  of  the 
word  "  may  "  instead  of  the  word  "  shall "  tends  to  show 
an  intent  to  make  the  privilege  permissive,  not  absolute. 
And  when  coupled  with  the  phrase  "  in  such  cases,"  it  set- 
tles beyond  doubt  the  construction  to  be  given.  The  right 
in  question  exists  only  when  the  legislature  has  expressly 
or  by  clear  implication  declared  in  its  favor.  People  ex  rd. 
V,  Jiichmond  et  al.y  ante^^p.  274. 

If,  therefore,  it  be  true  that  the  statute  under  which  the 
appeal  in  the  present  case  to  the  district  court  had  been 
perfected  was  repealed  without  a  saving  clause,  the  right 
to  a  trial  de  novo  in  the  latter  court  was  revoked,  and  its 
action  in  dismissing  the  appeal  must  be  sustained.  It  is  as- 
serted that  such  repeal  was  accomplished  by  the  act  adopted 
in  1885,  found  on  page  159,  Session  Laws  of  that  year. 


476  Caliahan  v.  Je^osuxos.  [Sept  T^ 

Appellants  do  not  contend  that  this  act  contained  a  saving 
clause ;  so  our  inquiry  is  narrowed  to  the  single  question 
of  repeal. 

The  title  of  the  statute  of  1885  is  not  challenged  as  un- 
constitutional, and  we  shall  assume,  without  argument,  that 
it  may  fairly  be  treated  as  if  reading:  ^' An  act  to  amend 
sections  16  and  17  of  chapter  22  of  the  General  Statutes 
of  the  state  of  Colorado."  Thus,  it  will  be  observed,  this 
title  expressly  provides  for  the  amendment  of  sections  16 
and  17  of  the  former  act.  It  does  not  contemplate  the 
repeal  of  section  16,  under  which  the  appeal  to  the  district 
court  was  taken.  It  follows,  therefore,  that  in  so  far  as  the 
introductory  words  in  the  body  of  the  act  tend  to  recognize 
an  eicpress  repeal  of  this  section,  they  are  void.  But  it 
does  not  follow  that  on  this  account 'the  whole  act  is  un- 
constitutional. For  under  proper  conditions  the  void  por- 
tion of  a  statute  may  be  rejected  and  the  valid  portions  be 
permitted  to  stand. 

It  becomes  important  to  detern[iine  whether  the  new  law 
can  BO  operate  as  to  repeal  section  16  by  implication;  be- 
cause the  principle  under  consideration  relates  to  implied 
as  well  as  to  express  repeals.  We  preface  the  discussion 
of  this  particular  subject  with  the  observation  that  the  doc- 
trine of  implied  repeals  should  be  recognized  with  even 
greater  reluctance  here  than  under  ordinary  circumstances. 
Vested  property  rights,  contractual  or  otherwise,  acquired 
under  a  statute,  are  protected,  notwithstanding  the  repeal 
of  the  statute.  But  in  cases  like  the  present,  while  the 
actual  injury  may  be  as  great,  upon  the  repeal  the  privilege 
of  continuing  pending  proceedings  authorized  by  the  stat- 
ute repealed  is,  as  already  observed,  denied. 

As  will  presently  appear,  it  is  unnecessary  to  consider 
the  constitutional  objection,  if  such  there  be,  to  recogniz- 
ing an  implied  repeal  under  a  title  providing  for  amend- 
ment only.  The  constitution,  section  24,  article  5,  expressly 
provides  that  statutes  shall  be  amended  only  by  re-enactiDg 
and  publishing  at  length  the  portions  affected  by  the  amend- 
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ment.  The  intent  and  wisdom  of  this  provision  are  obvi- 
ous. It  was  framed  for  the  purpose  of  avoiding  confusion, 
ambiguity  and  uncertainty  in  the  statutory  law  through 
the  existence  of  separate  and  disconnected  legislative  pro- 
visions, original  and  amendatory,  scattered  through  differ- 
ent volumes  or  different  portions  of  the  same  volume.  This 
constitutional  provision  settles  beyond  peradventure  the 
effect  of  amending  a  law  with  the  introductory  phrase, 
"  so  as  to  read  as  follows,"  or  any  other  language  showing 
clearly  the  intent  only  to  amend.  When  a  statute  is  thus 
amended  it  is  not  accurate  to  say  that  a  repeal  thereof  has 
taken  place.  Such  a  result  was  not  contemplated  by  the 
framers  of  the  constitution.  The  original  provisions,  in  so 
far  as  they  re-appear  in  the  amended  act,  are  to  be  regarded 
as  "  having  been  the  law  since  they  were  first  enacted,  and 
the  new  provisions  are  to  be  understood  as  enacted  at  the 
time  the  amended  act  took  effect."  ^/y  et  al.  v.  Iloltan^  15 
N.  Y.  595 ;  Moore  v.  Mausart^  5  Lansing,  173 ;  In  re  Miller^ 
110  N.  Y.  216;  PeopU  v.  Brigga,  114  N.  Y.  56. 

With  the  foregoing  preliminary  suggestions,  let  us  care- 
fully examine  the  act  of  1885,  through  which,  the  alleged 
repeal  is  claimed  to  have  taken  place.  Our  inquiry  is,  of 
course:  What  was  the  legislative  purpose  in  its  enactment? 
We  start  with  the  observation,  already  in  effect  recorded, 
that  this  intent,  so  far  as  the  title  can  be  indicative  thereof, 
was  to  amend  sections  16  and  17,  not  to  repeal  them. 

The  act  in  question  contains  five  sections.  These  five 
sections  cover  the  precise  ground  originally  covered  by  the 
sections  16  and  17  mentioned  in  the  title.  Section  5  deals 
with  procedure  in  the  district  court,  after  the  jurisdiction 
of  that  court  to  try  the  cause  de  novo  has  attached  by  vir- 
tue of  the  appeal.  This  was  the  office  of  said  section  17. 
The  remaining  provisions  first  expressly  confer  the  right  of 
appeal,  and  then  prescribe  the  method  to  be  pursued  in  ob- 
taining and  perfecting  the  appeal,  together  with  the  penalty 
for  non-compliance  therewith.  These  were  the  functions 
of  said  section  16.    Important  changes  are  made  and  new 
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requirements  are  introduced.  The  procedure,  especially 
that  part  of  it  originally  covered  by  section  16,  is  more 
fully  and  carefully  outlined.  But  applying  to  the  act  a 
liberal  interpretation,  for  the  purpose  of  effectuating  the 
real  legislative  intent,  it  may  fairly  be  said  that  the  sab- 
stance  of  the  original  sections  is  retained,  being  supple- 
mented by  amendatory  provisions  germane  to  the  same 
general  subject. 

There  is,  in  our  judgment,  no  reasonable  doubt  but  that 
the  legislative  purpose,  as  gathered  from  the  body  of  the 
act,  is  correctly  and  accurately  described  by  its  title.  And 
in  view  of  section  24,  article  5,  of  the  constitution,  above 
mentioned,  coupled  with  the  rule  of  construction  stated  in 
Ely  V,  Holton^  supra^  ife  shall  hold  that  section  16  was  not 
so  abrogated  or  affected  as  to  warrant  the  judicial  declara- 
tion that  appeals  properly  pending  in  the  district  court 
when  the  act  of  1885  took  effect  became  lifeless  and  sub- 
ject to  dismissal  for  the  want  of  jurisdiction. 

The  judgment  of  the  court  below  is  reversed. 


SrEBB  y.  Craig  bt  al. 


1.  Spkcifio  Pkrpormance  — Sale  of  Lakd  by  Agent.^  Where  suit  is 

brought  for  the  Bpecific  performance  of  a  contract  made  by  an  agent 
for  the  sale  of  land,  unless  there  has  been  a  sabaequent  ratification, 
it  must  appear  that  the  prior  authority  conferred  upon  the  agent  was 
strictly  pursued. 

2,  Burden  op  Proof  that  Agent  Pursued  His  Authority.— The 

plaintiff  has  the  burden  of  establishing  such  compliance  by  the  agent 
when  the  question  is  properly  in  issue  under  the  pleadings. 
8.  Depariurb  from  Authority  by  Agent  ~  Risk  of  Purchaser.— 
The  departure  from  the  agent's  authority  may  be  so  palpably  in  the 
interest  of  his  principal  that  a  court  of  equity  win  decree  specific 
performance.  But  in  general  the  conclusion  of  the  agent  and  par> 
chaser  that  a  contract  is  more  favorable  to  the  principal  than  the 
terms  of  the  agency  authorize  is  subject  to  the  risk  of  refusal  by  the 
principal  to  consummate  the  contract 


1891.]  Speeb  v.  Craio.  479 

4  Pleadino — Waiver  of  Verified  Answer.—  The  statutory  privilege 
accorded  plaintiff  of  requiring  a  verified  answer,  by  verifying  his 
complaint,  may  be  waived.  Such  waiver  takes  place  where  a  repli- 
cation to  the  answer  is  filed,  the  cause  is  set  for  trial,  and  the  day  of 
trial  arrives  before  objection  is  interposed  for  the  want  of  a  veri^^ 
answer. 

5.  Judgment  on  Pleadings  —  When  Motion  Therefor  Improper.— 
Technically  a  motion  for  judgment  on  the  pleadings,  because  of  the 
failure  to  verify  the  answer,  is  inaccurata  This  motion  is  usually 
interposed  only  where  one  or  more  of  the  material  averments  of  fact 
in  the  complaint  or  answer  are  admitted  or  left  undenied  by  the  an- 
swer or  replication. 

6L  Striking  Answer  from  Files  —  Judgment  by  Default.—  The 
proper  motion  in  the  premises  is  to  strike  the  unverified  answer  from 
the  files  and  for  judgment  as  by  default 

Appeal  from  District  Court  of  Arapahoe  County. 
Mr.  R.  D.  Thompson,  for  appellant. 

Mr.  C.  H.  Burton  and  Mr.  C.  G.  Richardson,  for  ap- 
pellees. 

Chisf  Justice  Helm  delivered  the  opinion  of  the  court. 

The  firm  of  Hicks  &  Bailey,  real  estate  agents  in  Denver, 
on  behalf  of  appellee  Nellie  Barton  Craig,  executed  and  de- 
livered to  appellant  a  written  contract  for  the  sale  of  cer- 
tain property  then  appearing  on  the  records  of  Arapahoe 
county  as  belonging  to  Nellie  Barton.  Mrs.  Barton's  re- 
marriage was  unknown  to  Hicks  &  Bailey,  and  the  contract 
is  in  her  recorded  name.  The  sum  of  $100  in  cash  was 
paid  upon  the  written  contract,  and  the  provisions  thereof 
were  in  all  respects  suflBcient  to  justify  a  decree  for  appel- 
lant, provided  the  property  belonged  to  Mrs.  Craig  and 
Hicks  &  Bailey  were  clothed  with  sufficient  authority  in 
the  premises.  Mrs.  Craig  refused  to  execute  a  deed,  and 
the  present  suit  is  by  appellant  as  purchaser  to  compel  the 
specific  performance  of  the  contract. 

Mrs.  Craig,  by  answer,  denied  her  ownership  of  the  prop- 
erty when  the  contract  was  made,  asserting  that  she  con-^ 
veyed  the  same  by  deed  to  her  son,  N.  H.  Barton,  the  other 
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defendant  and  appellee.  This  deed  purported  to  have  been 
executed  several  years  previous  to  the  negotiations  with 
Hicks  &  Bailey,  and  was  unrecorded  at  the  time  of  such 
negotiations.  The  agency  of  Hicks  &  Bailey  to  sell  the 
property  was  also  denied.  The  son  pleaded  his  incapacity 
by  virtue  of  infancy  to  legally  authorize  a  sale,  and  likewise 
his  disaffirmance.  The  mother,  besides  denying  ownership, 
denied  any  agency  of  the  son  to  act  or  contract  in  her 
behalf. 

Appellees  did  not  reside  at  the  time  of  the  correspond- 
ence mentioned  in  the  city  of  Denver;  neither  Hicks  nor 
Bailey  nor  any  one  connected  with  the  firm  was  acquainted 
with  appellees  or  either  of  them;  nor  had  the  firm  or 
any  member  thereof  ever  previously  acted  for  them  or 
either  of  them  in  any  capacity.  Hicks  &  Bailey  supposed, 
until  an  abstract  of  title  was  obtained,  that  the  property 
was  in  the  name  of  N.  H.  Barton,  who  wrote  and  signed 
all  the  letters  to  them,  and  when  advised  by  the  record  that 
it  was  in  the  name  of  Nellie  Barton,  they  concluded  that 
N.  H.  Barton  and  Nellie  Barton  were  one  person,  the  mid- 
dle letter  being  omitted  in  the  deed  to  her.  The  business 
was  transacted  between  the  parties  entirely  by  correspond- 
ence and  related  solely  to  the  particular  premises  in  contro- 
versy. If,  therefore,  an  agency  was  created  on  the  part  of 
Hicks  &  Bailey,  it  was  a  special  and  not  a  general  agency. 
Nearly  all  of  the  correspondence  is  before  us,  and  it  is 
apparent  that  the  contract  to  sell,  which,  though  dated 
March  21st,  was  not  executed  until  the  37th  or  28th  of  that 
month,  was  predicated  upon  the  authority  contained  in  the 
following  letter: 

"  Montrose,  C<wx).,  March  23, 1887. 
"  HioKS  &  Bailey,  Denver,  Colo. : 

"  Gentlemen  —  I  could  take  the  oflfer  as  per  your  letter 
of  the  21st  inst.  of  $2,200,  provided  that  the  party  could 
pay  $700  down  and  the  balance  in  one,  two  and  three 
years,  at  eight  per  cent.  Please  let  me  hear  from  yoo,  and 
I  am,  Tours  truly, 

"  Montrose,  Colo.,  Box  843.  N.  H.  Baktoh." 
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The  contract  entered  into  with  appellant  by  Hicks  & 
Bailey  stipulated  for  the  payment  of  $1,000  in  cash,  and  the 
balance  of  $1,200  in  one  and  two  years  at  eight  per  cent, 
interest.  The  first  question  we  shall  consider,  and  the  one 
upon  which  the  learned  judge  below  predicated  his  decis- 
ion, is :  Assuming  that  Hicks  &  Bailey  were  duly  directed 
by  the  true  owner  to  sell  the  property,  was  there  such  a 
variance  between  the  terms  upon  which  they  were  author- 
ized to  sell,  and  the  terms  of  the  contract  actually  entered 
into,  as  to  vitiate  the  latter? 

It  is  claimed  by  appellant  that  the  contract  as  made  was 
more  favorable  to  appellees  than  the  conditions  prescribed 
in  the  letter  conferring  authority  upon  Hicks  &  Bailey; 
therefore,  that  appellees  cannot  be  heard  to  complain  of 
the  departure  from  those  conditions.  True  it  is  that  in- 
stead of  $700,  the  sum  of  $1,000  was  to  be  paid  in  cash, 
thus  increasing  the  cash  payment  by  $300 ;  also,  that  in- 
stead of  the  balance  being  paid  in  one,  two  and  three  years 
as  specified  in  the  letter  of  March  23d,  it  was  all  to  be 
paid  within  two  years,  thus  shortening  by  a  year  the  ma- 
turity of  the  deferred  payments.  But  can  we,  as  a  matter 
of  fact  or  of  law,  sustain  appellant's  contention  that  better 
terms  were  obtained  than  those  authorized?  Whether  this 
be  a  fact  or  not  is  a  question  largely  of  opinion,  and  the 
owner's  opinion  is  necessarily  the  principal  guide.  He 
might  prefer  to  have  all  of  the  purchase-money  consist  of 
deferred  payments  at  a  good  rate  of  interest  rather  than 
to  have  any  portion  thereof  advanced  in  cash ;  and  it  might 
be  an  important  consideration  with  him  that  deferred  pay- 
ments should  run  for  a  long  rather  than  for  a  short  period 
of  time  because  of  the  income  by  way  of  interest.  As  a 
matter  of  fact  in  the  present  case,  appellee  Barton  testified 
in  substance  (assuming  himself  to  be  the  owner)  that  he 
preferred  less  cash  and  would  rather  have  had  it  as  speci- 
fied in  the  letter. 

Where  suit  is  brought  for  the  specific  performance  of  a 
contract  for  the  sale  of  land  entered  into  by  an  agent,  un- 
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less  there  has  been  a  subsequent  ratification,  it  must  ap^ 
pear  that  the  prior  authority  conferred  upon  the  agent  was 
strictly  pursued.  BisdeU  v,  Terry j  69  HI.  184.  And  the 
plaintiff  has  the  burden  of  establishing  such  compUance  bv 
the  agent,  when  the  question  is  properly  in  issue  under  the 
pleadings.  Dana  v.  Turlay^  38  Minn.  106.  If  the  agent 
agree  to  conditions  with  a  purchaser  more  favorable  in  his 
judgment  than  the  terms  he  is  authorized  to  make,  he  and 
the  purchaser  take  the  risk  of  the  principal's  refusal  to  con- 
summate the  contract  by  deed.  We  must  agree  with  the 
conclusion  reached  by  the  court  below,  that  Hicks  &  Bai- 
ley did  not  execute  such  a  contract  as  they  were  authorized 
to  make  by  the  letter  of  March  23d ;  and  therefore  that 
appellees  cannot  be  held  to  the  specific  performance  of  the 
same.  We  must  not  be  understood  as  asserting  that  no 
contract  will  be  specifically  enforced  where  an  agent  de- 
parts from  the  terms  of  his  authority;  if,  for  instance,  he 
be  authorized  to  sell  for  $5,000  cash,  but  closes  a  bargain 
for  $6,000  in  cash,  the  change  is  so  palpably  in  the  interests 
of  his  principal  that  no  court  of  equity  would  hesitate  in 
enforcing  specific  performance. 

Counsel  for  appellant  claims,  however,  that  no  question 
concerning  ^A«  terms  ot  the  contract  could  be  litigated  under 
the  pleadings.  It  is  undoubtedly  true  that  the  authority 
of  Hicks  &  Bailey  to  make  any  contract  whatever  is  denied 
and  put  in  issue.  But  the  amended  complaint  also  avers 
that  Barton  "  consented  and  requested  "  Hicks  &  Bailey  to 
"  sell  the  said  property  on  the  terms  andyjw  the  price  in  said 
contract  contained."  Also,  that  the  said  Barton  was  then 
representing  and  acting  for  his  mother.  The  complaint 
likewise  declares  that  defendants  deny  the  authority  of 
Hicks  &  Bailey  "  to  make  the  said  contract  *  *  *  "  Jfot 
only  was  the  first  of  these  averments  traversed  and  the 
second  admitted  by  the  answer,  but  defendant  Craig  also, 
among  other  things,  expressly  averred  "  that  it  is  true  that 
said  Hicks  &  Bailey  never  had  any  authority  to  make  the 
said  alleged  contract.^^    The  foregoing  allegations^  admis- 
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sions  and  denials,  in  our  opinion  sufficiently  present  the 
matter.  We  do  not  feel  at  liberty  to  disturb  the  judgment 
on  the  ground  of  want  of  averment  or  issue  in  the  plead- 
ings. 

Counsel's  objection  touching  the  verifications  of  the  an- 
swers must  be  overruled.  There  was  an  attempt  in  apparent 
good  faith  to  comply  with  the  statute  in  this  regard.  These 
verifications  conform  to  most  of  the  statutory  requirements. 
If  they  were  defective,  a  question  upon  which  we  do  not 
pass,  the  objection  should  have  been  earlier  interposed. 
Plaintiff  filed  his  replication  to  the  answers  without  notic- 
ing, by  demurrer  or  otherwise,  any  defect  therein  either  in 
form  or  substance.  Subsequently,  he  appeared  by  counsel, 
and  the  cause  was  set  for  trial  as  if  the  issues  were  fully 
made.  When  the  day  of  trial  arrived  and  the  case  was 
called,  a  jury  having  been  expressly  waived,  plaintiff  pre- 
ceded the  introduction  of  his  witnesses  with  a  motion  for 
judgment  upon  the  pleadings;  then  for  the  first  time  assign- 
ing this  objection.  The  statutory  privilege  accorded  plaint- 
iff of  insuring  a  verified  answer,  by  verifying  his  complaint, 
may  be  waived.  And  courts,  as  a  rule,  insist  upon  the 
interposition  of  objections  predicated  upon  this  as  well  as 
other  formal  defects  in  pleadings  at  the  earliest  reasonable 
moment.  Without  prolonging  the  present  opinion  by  a 
reference  to  cases  touching  the  subject,  we  shall  hold  that 
the  appellant's  application  came  too  late. 

The  suggestion  should,  perhaps,  be  made  in  support  of  a 
logical  and  consistent  practice,  that  technically  the  motion 
for  judgment  on  the  pleadings  is  not  strictly  accurate. 
This  motion  touches  the  substance  and  not  the  form  of  the 
pleading  attacked.  It  is  usually  interposed  only  where  one 
or  more  of  the  material  averments  of  fact  in  the  complaint 
or  answer  are  admitted  or  left  undenied  by  the  answer  or 
replication.  Ei<:e  v.  Bush^  poat^  p.  484.  The  better  practice 
in  cases  like  the  present  is  to  interpose  a  motion  to  strike 
the  unverified  answer  from  the  files  and  for  judgment  as 
by  default. 


484  RioB  T.  BcsH.  [Sept.  T., 

In  view  of  the  foregoing  discussion  and  coDcIusions,  it  is 
obviously  unnecessary  to  consider  the  remaining  questions 
raised  by  the  alignments  of  error  and  arguments  of  cono- 
sel.  Since  the  letter  of  March  23d  did  not  authorize  Hicks 
&  Bailey  to  execute  the  particular  contract  upon  which  sail 
is  brought,  all  other  questions  of  agency  involved  and  dis- 
cussed become  of  no  material  importance.  The  forgoing 
observation  is  also  true  concerning  the  issues  of  ownership 
and  infancy.  For  if  it  be  assumed  that  Mrs.  Craig,  as  Nellie 
Barton,  was  the  owner,  and  that  her  son  was  authorized  to' 
act  for  her  in  the  negotiations,  still,  as  we  have  seen,  the 
unauthorized  contract  cannot  be  speclBcally  enforced.  Like- 
wise, since  the  evidential  objections  urged  relate  to  testi- 
mony bearing  upon  the  ownership  of  Hrs.  Craig  or  the 
agency  of  Hicks  A  Bailey  and  the  authority  of  Barton,  the 
rulings,  even  if  erroneous,  would  not  warrant  a  reversal 

We  regret  exceedingly  the  foregoing  conclusion.  For 
with  the  learned  judge  who  tried  the  cause,  we  must  ques- 
tion the  good  faith  of  appellees.  Had  there  been  no  nnez- 
pected  rise  in  values  after  the  contract  was  made  by  Hicks 
&  Bailey,  appellees  would  undoubtedly  have  been  swift  to 
avail  themselves  of  its  provisions. 

But  it  is  better  that  such  hardships  as  might  possibly 
result  in  cases  like  the  present  be  suffered,  than  that  a 
precedent  be  set  for  more  serious  invasions  of  the  owner's 
right  to  dispose  of  his  property  according  to  the  dictates  of 
his  own  interest  and  judgment. 

The  decree  of  the  court  below  is  affirmed, 

Ajfirmed. 


RiOE  V.  Bush  ft  al. 


Motion  foe  JuDOHBrn'  Upon  Plkadmos,  How  Rbgabdkd.— 
ing  upon  t)  motion  by  one  party  for  judgment  vpaa  tbo  f 
after  iwue  joined,  all  the  material  allegations  of  the  c^posite  partj 
miut  be  taken  as  true ;  and  if  the  pleadingB  of  the  opposite  putf . 
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though  detective  in  form,  are  nevertheless  sufficient  in  substance  to 
sustain  a  judgment  in  his  favor,  the  motion  should  not  be  granted. 

2L  Known  Principal  Not  Named,  Not  Bound.—  In  an  action  by  the 
vendee  of  real  estate,  the  complaint  showed  that  a  contract  under 
secU  for  the  sale  of  the  property  was  executed  by  one  person  as  prin- 
cipal and  outmeTf  without  indicating  in  writing  that  any  other  per- 
son was  interested  in  the  premises,  though  it  appeared  that  the 
vendee  knew  when  the  instrument  was  executed  that  there  was  an- 
other owner  who  held  the  legal  title  to  the  property.  Held^  that 
the  interest  of  the  known  but  unnamed  principal  was  not  bound  by 
the  contract 

'8L  Qbnebal  Averment  of  Ownership,  When  Sufficient.—  The  alle- 
gations of  the  complaint  being  that  two  certain  persons,  naming 
them,  were  the  equitable  owners  of  certain  real  estate,  but  that  the 
l^al  title  stood  in  the  name  of  one  only,  held,  that  such  averment 
of  ownership  was  sufficient  in  substance  as  against  a  motion  for 
judgment  upon  the  pleadings,  though  the  same  might  have  been  ob- 
noxious to  a  special  demurrer,  or  to  a  motion  to  make  more  definite 
and  certain. 

Error  to  District  Court  of  Arapahoe  County. 

Tbiq  was  an  action  to  compel  the  specific  performance 
of  a  contract  to  convey  real  estate.  John  T.  Eice  was  plaint- 
iff below ;  the  defendants  were  "William  H.  Bush,  WiUard 
Teller  and  Mary  D'Arcy. 

The  complaint  alleges  that  Bush  and  Teller  were  the 
equitable  owners  of  the  property ;  that  the  legal  title  stood 
in  the  name  of  Teller ;  that  Bush  had  full  power  and  au- 
thority to  sell  the  same  for  such  price  and  upon  such  terms 
as  he  pleased ;  and  that  in  pursuance  of  such  authority  said 
Bash,  claiming  to  act  in  his  own  behalf  and  for  said  Teller, 
and  with  his  knowledge  and  consent,  executed  certain  writ- 
ten agreements  at  the  time  of  their  respective  dates,  as 
follows : 

FIBST  AGREEMENT. 

"  Denveb,  Colo.,  April  9,  1887. 
"  Keceived  of  J.  T.  Eice  fifty  dollars  as  earnest  money, 
and  in  part  payment  for  the  purchase  of  the  following  de- 
scribed piece  or  parcel  of  land,  lying  and  being  in  the 
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county  of  Arapahoe  and  state  of  Colorado,  to  wit:  Lots 
twenty-three  and  twenty-four,  block  fifty-one,  East  Den- 
ver, which  I  have  this  day  sold  to  said  J.  T.  Eice  for  the 
sum  of  six  thousand  seven  hundred  and  sixty-two  50^100 
dollars  on  terms  as  follows,  viz. :  On  deliverv  of  warrantv 
deed  the  sum  of  two  thousand  seven  hundred  and  sixt}'- 
two  50-100  dollars  cash,  and  buyer  to  assume  note  for 
$4,000  secured  by  trust  deed  now  on  said  property.  And 
it  is  agreed  that  in  case  the  title  of  said  premises  is  not 
perfect  and  cannot  be  made  perfect  within  thirty  days  from 
date  hereof,  this  agreement  shall  be  void  and  the  above 
fifty  dollars  refunded.  But  if  the  title  to  said  premises  is 
perfect  and  not  taken  within  thirty  days  from  date  hereof, 
the  said  fifty  dollars  to  be  forfeited  to  me ;  bat  it  is  agreed 
and  understood  by  all  the  parties  to  this  agreement  that 
said  forfeiture  shall  in  no  way  affect  the  right  of  either 
party  to  enforce  the  specific  performance  of  this  contract. 

"Wm.  H.  Bush,  Principal.        [skau]" 

SECOND  AOBBSMENT. 

^*  This  agreement,  made  and  entered  into  this  fourteenth 
day  of  April,  A.  D.  1887,  by  and  between  J.  T.  Kice,  party 
of  the  first  part,  and  W.  H.  Bush,  party  of  the  second  part, 
witnesseth,  that  whereas  said  W.  H.  Bush  is  the  owner  of 
lots  numbered  twenty-three  and  twenty-four  (23  and  24), 
block  numbered  fifty-one  (61),  East  Denver,  and  has  given 
said  J.  T.  Rice  an  option  on  said  lots  for  thirty  days  from 
April  9,  A.  D.  1887,  now,  therefore,  the  said  Bush  being 
desirous  of  selling  said  lots  to  one  W.  6.  Russell,  or  some 
client  of  said  Russell's,  it  is  hereby  agreed  by  and  between 
said  J.  T.  Rice  and  W.  H.  Bush,  that  whereas  said  Bush  has 
|)aid  to  said  Rice  one  hundred  and  fifty  dollars  on  acconnt 
of  said  option  and  agrees  to  pay  to  said  Rice  three  hundred 
dollars  ($300)  more  in  full  payment  for  said  option  on  or 
before  thirty  days  from  date  hereof,  provided  sale  to  said 
Russell  or  client  is  consummated  within  thirty  days  from 
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date  hereof:  If  sale  is  not  consummated  to  said  Eussell  or 
clients  and  balance  of  three  hundred  dollars  not  paid  by 
Bush  to  Rice  within  thirty  days  from  date  hereof,  said  Eice 
hereby  agrees  to  pay  to  said  Bush  one  hundred  dollars 
($100),  and  said  Bush,  in  consideration  therefor,  hereby 
agrees  to  and  with  the  said  Eice,  that  the  said  option  given 
by  said  Bush  to  said  Eice  of  date  April  9,  A.  D.  1887,  for 
thirty  days,  shall  continue  in  force  from  May  14,  A.  D.  1887, 
to  June  14,  A.  D.  1887. 
"  Dated  April  14,  A.  D.  1887. 

"  J.  T.  ElOE,  [8EA.L.] 

«  Wm.  H.  Bush,  [seal.]  " 
The  complaint  further  alleges  that  Bush  did  not  sell  the 
property  to  Eussell  or  any  client  of  his  within  thirty  days 
from  April  14, 1887;  and  that  on  or  about  May  16,  there- 
after, plaintiff  tendered  to  Bush  the  $100  provided  for  in 
said  last  mentioned  agreement,  but  that  Bush  refused  to 
accept  the  same,  and  that  on  the  same  day  he  informed 
plaintiff  that  he.  Bush,  would  not  convey  said  premises  to 
plaintiff  pursuant  to  the  terms  of  said  agreements,  or  either 
of  them.  The  tender  of  the  $100  is  renewed  in  the  com- 
plaint, and  plaintiff  offers  to  pay  the  same  into  court  for 
the  use  of  said  Bush.  Plaintiff  also  alleges  that  he  has  ever 
since  May  14,  aforesaid,  been  ready  and  willing  to  comply 
with  the  contract  on  his  part,  and  offers  to  comply  with 
the  terms  of  sale  and  purchase  pursuant  to  the  terms  of  the 
agreements. 

It  is  further  alleged  that  on  or  about  May  24, 1887,  the 
defendant  Teller  by  deed  conveyed  and  delivered  posses- 
sion of  the  property  in  controversy  to  the  defendant  Mary 
D'Arcy,  who  had  full  knowledge  of  the  agreements  afore- 
said and  of  plaintiff's  rights  in  the  premises.  That  defend- 
ants had  perfect  title  to  the  property  and  power  to  convey 
the  same,  but  refused  to  perform  the  contracts  aforesaid, 
etc.  Prayer  for  specific  performance  and  other  relief.  The 
defendants  filed  separate  answers,  to  which  the  plaintiff  in 
turn  filed  replications. 
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The  cause  being  thos  at  issue,  the  several  defendants 
moved  for  judgment  in  tbeir  favor  respectively  on  the 
ground  that  the  pleadings  on  the  part  of  plaintiff  were  in- 
sufficient to  sustain  the  action  against  them.  These  motions 
were  sustained  by  the  court  below,  and  judgment  in  the 
action  was  rendered  accordingly.  To  reverse  said  jodgraent 
the  plaintiff  brings  the  cause  to  this  court. 

The  sections  of  the  statute  of  frauds  referred  to  in  the 
opinion  read  as  follows : 

"  Sec.  8.  Every  contract  for  the  leasing  for  a  longer  pe- 
riod than  one  year,  or  for  the  sale  of  any  lands  or  any  in- 
terest in  lands,  shall  be  void  unless  the  contract,  or  some 
note  or  memorandum  thereof,  expressing  the  consideration, 
be  in  writing,  and  be  subscribed  by  the  party  by  wham  the 
lease  or  sale  is  to  be  made." 

"  Sec  9.  Every  instrument  required  to  be  subscribed  by 
any  party,  under  the  last  preceding  section,  may  be  sub- 
scribed by  the  agent  of  such  party,  lawfully  authorized.*' 
Gen.  Stat.  1883,  p.  508. 

Section  9  was  amended  in  1887  by  adding  thereto  the 
words  "  by  writing."  Session  Laws,  1887,  p.  274.  But  the 
amendment  did  not  go  into  effect  until  after  the  execution 
of  the  instruments  as  above  stated. 

Mr.  OsoAE  EBtrrsE,  for  plaintiff  in  error. 

Messrs.  Telleb  &  Okahood  and  Mr.  C.  M.  Kendall,  for 
defendants  in  error. 

Mb.  Justiog  Elliott  delivered  the  opinion  of  the  court. 

lie  action  of  the  district  court  in  sustaining  the  motions 
:he  several  defendants  for  judgment  upon  the  pleadings 
\ie  only  matter  assigned  for  error.  In  passing  upon  a 
,ion  by  one  party  for  judgment  upon  the  pleadings, 
ir  issue  joined,  all  the  material  ailegations  of  the  oppo- 
party  must  be  taken  as  true ;  and  if  the  pleadings  of 
opposite  party,  though  defective  in  form,  are  neverthe- 
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less  sufficient  in  substance  to  sustain  a  judgment  in  his 
favor,  the  motion  should  not  be  granted.  In  general,  a 
motion  for  judgment  upon  the  pleadings  cannot  properly 
be  granted  except  in  cases  where  the  pleadings  are  not  suffi- 
cient to  sustain  a  different  judgment  notwithstanding  any 
evidence  which  might  be  produced. 

The  principal  questions  to  be  considered  upon  this  re- 
view may  be  stated  thus : 

1.  To  what  extent,  if  at  all,  under  the  pleadings  may  the 
several  defendants  be  held  liable  upon  the  written  instru- 
ments sued  on? 

2.  To  what  extent,  if  at  all,  may  their  several  interests 
in  the  property  as  alleged  be  affected  by  a  judgment  in 
this  action? 

It  will  be  observed  that  neither  of  the  written  instruments 
purports  to  have  been  executed  by  Mr.  Teller;  his  name 
nowhere  appears  in  or  upon  them.  They  do  not  purport 
to  have  been  executed  for  him  or  in  his  behalf  by  any  party 
assuming  to  be  his  agent ;  nor  do  they  refer  directly  or  in- 
directly to  any  other  writing  or  memorandum  by  which  he 
can  be  identified  as  the  seller  of  the  property  or  as  a  party 
to  the  contract.  On  the  contrary,  the  instruments  purport 
to  have  been  executed  by  Mr.  Bush,  who  expressly  describes 
himself  as  "  principal "  in  the  first,  and  as  "  owner  "  of  the 
property  to  be  conveyed  in  the  second.  The  two  instru- 
ments for  the  purposes  of  this  action  are  to  be  construed  as 
one  contract.  Such  contract  is  controlled  by  the  statute  of 
frauds  in  force  at  the  time,  which  provided  that  every  con- 
tract  for  the  Bale  of  a/fiy  lands  sJiovld  he  void^  unless  the  con- 
tract or  some  note  or  memoramduTn  thereof  expressing  the 
consideration^  should  he  in  writing  and  suhscrihed  hy  the 
party  hy  whom,  the  sale  was  to  he  Tnade  or  hy  the  agent  of  such 
party  J  lawfuUy  authorized.  Gen.  Stats.  1883,  p.  508.  But 
see  Amendment,  Session  Laws  1887,  p.  274. 

Under  the  statute  of  frauds  as  it  existed  in  this  state  prior 
to  the  amendment  of  1887,  an  agent  acting  under  parol  au- 
thority might  execute  the  written  contract  or  memorandum 
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required  by  the  statute  for  the  sale  of  real  estate,  and  thus 
bind  his  principal.  This  construction  of  the  statate  has 
been  too  long  established  by  judicial  decisions  to  be  easily 
overthrown.  Thus  far,  the  authorities  are  generally  agreed. 
But  as  to  the  proof  by  parol  of  other  matters  relating  to 
such  writings,  the  decisions  are  oontradictory.  For  example, 
OD  the  one  hand,  the  rule  has  been  announced  that  a  con- 
tract for  the  sale  of  land  cannot  be  enforced  unless  the 
names  of  the  purchaser  and  of  the  seller  appear  upon  the 
face  of  the  written  contract  or  memorandum,  or  are  so  desig- 
nated thereby  that  they  can  be  identified  without  parol 
proof.  On  the  other  hand,  it  has  been  decided  that  an  agent 
authorized  by  parol  to  sell  the  land  of  bis  principal  may 
enter  into  such  contract  in  his  own  name  without  in  any 
manner  disclosing  his  principal,  and  that  the  purchaser  apon 
discovering  the  real  principal  may  enforce  the  contract 
against  him,  and  for  that  purpose  may  prove  the  name  of 
such  principal  as  well  as  the  authority  of  his  agent  by  parol 
evidence.  While  the  more  rigid  rule  requiring  that  the 
names  of  the  parties  should  be  in  some  way  disclosed  by 
the  contract  or  memorandum  itself,  would  seem  to  be  based 
upon  the  more  reasonable  as  well  as  the  more  logical  con- 
struction of  the  statute  according  to  the  natural  import  of  its 
language,  the  more  relaxed  rule  doubtless  grew  out  of  certain 
supposed  equitable  cx>nsiderations  developed  by  cases  of  pecu- 
liar hardship.  The  first  step  allowing  the  agent's  authority 
to  be  shown  by  parol  having  been  taken,  the  next  was 
readily  ventured  upon.  The  argument  relied  upon  for  such 
departure  may  be  stated  thus:  Since  the  authority  of  the 
agent  to  sell  may  be  shown  by  parol,  the  name  of  the  prin- 
1  giving  such  authority  will  be  disclosed  as  an  almost  io- 
rable  concomitant  of  such  proof ;  and  it  being  established 
a  certain  person  as  principal  has  given  to  a  certain 
ir  person  as  agent,  control  over  the  former's  estate  with 
er  to  sell  the  same,  and  the  agent  having  exercised  such 
lority,  the  purchaser  must  be  held  to  have  acquired  an 
table  title,  since  he  acquired  it  from  one  clothed  with 
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lawful  authority  to  sell.  It  is  further  urged  that  if  the 
agent  to  sell  did  not  disclose  his  principal  at  the  time  of 
entering  into  the  contract,  it  was  no  fault  of  the  buyer,  and 
the  buyer  should  not  be  deprived  of  the  benefit  of  his  bar- 
gain by  the  fault  of  the  agent  of  the  other  contracting 
party,  especially  when  such  fault  consisted  not  in  want  of 
authority  to  sell,  but  merely  in  the  manner  of  executing 
such  authority. 

Whatever  weight  there  may  be  in  arguments  like  the 
foregoing,  in  cases  where  the  unnamed  principal  is  also  %m- 
hnovyti  to  the  other  contracting  party,  the  reasoning  loses 
its  force  whenever  it  appears  that  the  real  principal,  though 
known  at  the  time  of  making  the  contract  or  memorandum, 
was  not  ncmied  nor  in  any  manner  designated  or  referred  to 
therein. 

In  the  record  before  us  it  affirmatively  appears  by  the 
plaintifFs  own  pleadings  that  he  knew  at  the  time  of  enter- 
ing into  the  contract  with  Mr.  Bush  —  at  the  very  time  of 
making  the  first  agreement  —  that  Mr.  Teller  was  an  owner 
of  the  property  contracted  for,  and  the  only  one  who  could 
convey  the  legal  title  thereto.  Under  such  circumstances, 
if  plaintiflf  desired  the  contract  to  bind  Mr.  Teller,  he 
should  have  required  the  same  to  be  drawn  in  such  terms 
as  would  express  that  intent  and  effectuate  that  purpose. 
The  plaintiff  had  full  knowledge  as  to  the  ownership  and 
title  of  the  property  contracted  for,  as  we  must  assume 
from  the  complaint.  Therefore,  by  accepting  the  individ- 
ual contract  of  Mr.  Bush,  instead  of  requiring  the  contract 
to  be  executed  also  by  or  on  behalf  of  Mr.  Teller,  the  plaint- 
iff must  be  held  to  have  relied  on  the  individual  covenants 
and  personal  responsibility  of  Mr.  Bush,  in  case  of  a  breach 
of  such  contract,  and  his  remedy  must  be  limited  accord- 
ingly. This  view  is  strengthened,  though  not  in  our  opin- 
ion necessarily  controlled,  by  the  fact  that  the  written 
instruments  are  under  seal,  there  being  no  averment  that 
Mr.  Teller  ever  in  any  manner  ratified  or  performed  the 
agreements,  or  either  of  them,  either  in  whole  or  in  part. 
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Chandler  v.  Coe,  54  K  H.  561-576 ;  Ford  v.  Williams^  21 
Howard,  289 ;  Orafton  v.  Cummmgs,  99  U.  S.  100 ;  Sta<^' 
pole  V.  Arnold^  11  Mass.  27;  And^aon  v.  Harold^  10  Ohio, 
399 ;  Briggs  v.  Partridge^  64  N.  Y.  357 ;  Yerhy  v.  Grigsby^ 
9  Leigh  (Va.),  387;  Eppich  v.  Clifford^  6  Colo.  493,  and 
cases  cited ;  WiUiams  v.  Uhoompahgre  Canal  Co,y  13  Colo. 
469 ;  Pomeroy  on  Spec.  Perf.,  sees.  89,  326 ;  Fry  on  Spec. 
Perf.,  sec.  146  et  seq,,  and  notes. 

From  the  foregoing  it  is  apparent  that,  under  the  plead- 
ings, the  plaintiff  cannot  have  a  recovery  for  or  on  aocoant 
of  the  Teller  interest  in  the  property,  either  against  him  or 
his  grantee.  But  the  complaint  avers  that  both  Teller  and 
Bush  were  the  equitable  owners  of  the  property.  True, 
Mr.  Teller  in  his  answer  not  only  denies  that  Bush  was  his 
agent,  but  denies  that  Bush  had  any  interest  whatever  in 
the  property.  Mr.  Bush,  also,  in  his  answer  denies  all  the 
material  averments  of  the  complaint.  Nevertheless,  for  the 
purposes  of  the  motion  under  consideration,  this  court,  as 
well  as  the  trial  court,  is  bound  by  the  matters  averred  in 
the  complaint,  even  though  the  same  may  be  defectively 
pleaded.  Hence,  Teller  and  his  grantee  are  proper  parties 
to  the  action  so  long  as  the  alleged  equity  of  Bush  in  the 
premises  is  undetermined.  See  Henry  v.  Tra/oeleri  Insur- 
ance Co,^  ante,  p.  179,  and  authorities  there  cited. 

According  to  the  pleadings,  the  defendant  Bush  occupies 
a  position  in  reference  to  the  written  agreements  quite  dif- 
ferent from  the  other  defendants.  The  complaint  shows 
that  Mr.  Bush  executed  both  agreements  in  his  own  name. 
He  executed  them  alone  as  "  principal "  and  "  owner."  He 
received  from  plaintiff  $50  advance  payment  upon  the  first 
agreement.  Shortly  thereafter  he  paid  plaintiff  $150  to 
secure  a  suspension  of  the  first  agreement  for  a  period  of 
thirty  days,  and  agreed,  upon  the  happening  of  a  certain 
event,  to  pay  plaintiff  $300  more  to  be  released  from  the 
first  agreement  altogether.  He  further  agreed  that  if  the 
event  did  not  happen  by  which  he  might  be  entitled  to  be 
released  from  the  first  agreement,  and  in  case  he  should  not 
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pay  to  plaintiff  the  further  sum  of  $300,  that  the  first  agree- 
ment should  continue  in  force  for  another  month  upon 
plaintiff's  paying  to  him  the  sum  of  $100.  The  event  did 
not  happen  entitling  him  to  be  released  from  the  first  agree- 
ment. He  did  not  pay  to  plaintiff  the  further  sum  of  $300. 
But  the  plaintiff  did,  shortly  after  the  expiration  of  the 
suspension  of  the  first  agreement,  tender  to  Mr.  Bush  the 
sum  of  $100  for  the  purpose  of  continuing  the  first  agree- 
ment in  force.  The  sum  so  tendered  Mr.  Bush  refused  to 
accept,  and  about  the  same  time  informed  plaintiff  that  he 
would  not  comply  with  the  contracts  of  sale  as  evidenced 
by  the  written  agreements. 

The  argument  that  the  tender  was  not  made  in  due  time, 
because  not  made  on  May  14,  or  May  15,  which  was  Sun- 
day, is  not  sound.  Plaintiff  did  not  agree  to  pay  the  $100 
on  or  before  May  14  in  order  to  continue  the  first  agree- 
ment in  force.  On  the  contrary,  the  second  agreement  did 
not  permit  plaintiff  to  renew  the  first  agreement  by  mak- 
ing such  payment  until  after  the  expiration  of  the  thirty 
days'  suspension.  Mr.  Bush  was  entitled  to  the  full  period 
of  suspension,  including  the  whole  of  May  14,  in  which  to 
carry  through,  if  he  could  do  so,  the  proposed  transaction 
by  which  he  might  secure  a  release  from  the  first  agreement 
altogether.  No  particular  date  was  specified  for  the  pay- 
ment of  the  $100  by  plaintiff,  though  it  is  evident  that 
prompt  payment  was  contemplated  by  the  contract.  A 
payment  or  tender  of  payment  on  May  16  was  in  reason- 
able time  under  the  circumstances. 

It  is  claimed  that  the  refusal  by  Mr.  Bush  to  accept  the 
sum  of  $100  tendered  by  plaintiff  was  a  breach  of  the  con- 
tract on  the  part  of  Mr.  Bush.  Certainly  the  implied 
undertaking  on  the  part  of  Mr.  Bush  to  accept  the  $100  is  not 
the  principal  contract  of  which  plaintiff  now  seeks  the  spe- 
cific performance.  The  tender  of  the  $100  was  for  the  pur- 
pose of  continuing  the  first  agreement  in  force.  In  equity 
the  refusal  to  accept  the  tender  did  not  have  the  effect  to 
prevent  such  continuance.    The  tender  was  as  effectual  to 
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continue  the  first  agreement  as  the  acceptance  of  the  tender 
woald  have  been.  The  mere  refusal  to  accept  the  tender 
was  no  injury  to  plaintiff ;  it  was  not  of  itself  such  a  breach 
of  the  contract  to  convey  as  would  constitute  a  cause  of  ac- 
tion in  plaintiff's  favor. 

It  is  not  intended  by  this  opinion  to  encroach  in  the  least 
upon  the  domain  of  the  facts  of  this  case,  but  merely  to 
discuss  the  legal  effect  of  the  pleadings  on  the  part  of  the 
plaintiff.  As  to  the  alleged  interest  of  the  defendant  Bosh 
in  the  property  in  controversy  the  complaint  is  sufficient  in 
substance,  though  the  averments  might  have  been  obnox- 
ious to  a  special  demurrer  or  to  a  motion  to  make  more 
definite  and  certain.  Whether  the  alleged  co^duct  and 
declarations  of  the  defendant  Bush,  indicating  that  he  re- 
pudiated the  written  agreements  and  that  he  would  not  • 
perform  them,  were  sufficient  to  obviate  the  necessity  of  a 
tender  or  offer  on  the  part  of  plaintiff  to  fully  jjerform  his 
part  of  the  contract,  that  is,  to  pay  the  sum  of  $2,762.o<) 
and  assume  the  incumbrance  of  $4,000,  would  seem  to  be 
mixed  questions  of  law  and  fact  to  be  determined  upon  final 
trial  rather  than  by  a  motion  for  judgment  on  the  pleadings. 

The  conditions  and  covenants  of  the  written  instruments 
are  peculiar  and  somewhat  difficult  of  construction.  The 
matters  relied  on  to  show  the  breach  as  well  as  the  waiver 
of  said  conditions  and  covenants  rest  almost  entirely  in 
parol.  Not  only  the  defendant's  conduct  and  declarations, 
but  the  conduct  and  declarations  of  both  parties,  and  all 
the  facts  and  circumstances  of  the  case  so  far  as  competent 
to  be  introduced  in  evidence,  considered  in  connection  with 
the  lapse  of  time  in  bringing  the  suit,  would  doubtless  have 
afforded  the  trial  court  advantages  for  drawing  proper  in- 
ferences and  arriving  at  correct  conclusioitt  as  to  the  rights 
and  liabilities  of  the  parties  which  are  not  and  cannot  be 
presented  upon  the  consideration  of  a  motion  for  judgment 
upon  the  pleadings.     Oal.  Ins.  Co.  v.  Graoet/y  15  Colo.  70. 

It  would  be  quite  impracticable  and  unprofitable  to  at- 
tempt to  anticipate  further  the  questions  which  might  arise 
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upon  such  a  trial.  Upon  the  issues  as  made,  or  upon  such 
issues  as  might  have  been  framed  by  a  liberal  allowance  of 
amendments  to  the  pleadings,  the  case  should  have  been 
tried  below  before  seeking  a  review  in  an  appellate  court. 
By  trial  upon  the  merits  most  and  perhaps  all  of  the  diffi- 
culties which  now  surround  the  case  may  disappear.    The 

judgment  is  reversed  and  the  cause  remanded. 

Reversed. 


Cramer,  Sheriff,  etc.,  v.  Oppenstein. 

1.  Sheriff's  Ck)6T8  for  Disbursements,  When  Allowable.— The 

sheriff  may  be  reimbursed  in  costs  for  money  out  of  pocket  ex- 
pended by  him  in  good  faith  in  taking  and  preserving  property 
seized  under  valid  process ;  but  such  costs  are  allowable  only  to  the 
extent  of  reasonable  and  actual  as  well  as  nece&sary  expenditures. 

2.  Making  Inventory,  Not  Allowable.— The  making  of  an  inven- 

tory of  attached  property  is  not  a  matter  necessarily  involving  the 
expenditure  of  money  out  of  pocket  and  the  sheriff  is  not  entitled 
to  costs  therefor  in  addition  to  the  statutory  fees  prescribed  by  stat- 
ute for  serving  and  otlierwise  executing  attachment  writs. 
a  Drayaqb,  When  Allowable.— When  the  sheriff  is  compelled  to 
remove  a  large  stock  of  merchandise  to  a  different  place  for  safe- 
keeping, the  actual  and  reasonable  expense  of  drayage  incurred  in 
makmg  such  removal  may  be  allowed  in  his  bill  of  costs. 

4.  Insurance,  Not  Allowable  Without  Consent.— The  sheriff  has 

an  insurable  interest  in  property  seized  in  execution ;  but  he  cannot 
subject  the  execution  debtor  to  the  cost  of  insurance  without  his 
express  consent 

5.  No  Commissions  on  Excess  of  Sale.—  The  sheriff  is  not  entitled  to 

charge  commissions  on  the  proceeds  of  an  execution  sale  in  excess 
of  the  amount  necessary  to  satisfy  the  execution. 

a  Auctioneer*s  Commissions,  Not  Allowable  Without  Consent.— 
Commissions  are  allowed  by  statute  to  the  sheriff  to  eompenaate  him 
for  making  sale  of  property  upon  execution.  He  is  not  entitled  to 
charge  the  plaintiff  or  defendant  in  the  execution  v.'ith  the  addi- 
tional expense  of  an  auctioneer  without  their  consent 

7.  Requisites  of  Oood  Pleading. —  Facta  not  forma  are  the  essential 
requisites  of  good  pleading,  though  approved  forms  may  aid  the 
pleader  in  setting  forth  the  facts  upon  which  the  rights  of  parties 
depend. 
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&  Moneys  Illbgallt  Rstainkd  as  Febs  and  Costs  Recoverable 
BT  Action.— Where  the  sheriff  retains  moneys  above  his  proper 
fees  and  costs,  the  party  entitled  to  the  surplus  may  recover  the 
same  by  action ;  the  remedy  in  such  cases  is  not  limited  to  a  pro- 
ceeding to  retaz  the  sheriflTs  fees  and  costs,  tliough  that  coarse  may 
be  pursued :  and  though  the  suit  may  be  for  treble  damages  under 
the  statute,  still,  under  appropriate  allegations,  there  may  be  a  re- 
covery as  for  money  had  and  received. 

Appeal  from  Superior  Court  of  Denver. 

This  was  an  action  by  the  appellee  Oppenstein,  plaintiff 
below,  against  the  appellant  Cramer,  sheriff,  for  the  re- 
covery of  certain  moneys  alleged  to  have  been  received  and 
illegally  retained  by  him  as  sheriff. 

Certain  writs  of  execution  and  of  attachment  against 
Oppenstein  having  come  into  the  sheriff's  hands  were 
levied  upon  a  stock  of  merchandise  consisting  of  gentle- 
men's furnishing  goods,  the  property  of  Oppenstein.  The 
goods  were  sold  under  the  executions,  and  the  sheriff  re- 
ceived the  sum  of  $7,602.25  as  the  proceeds  of  such  sale. 
Before  the  money  was  paid  over,  Oppenstein  compromised 
A^ith  his  creditors,  and  the  monf^v  in  the  hands  of  the 
sheriff  was  released  from  all  executions  and  attachments,  so 
that  Oppenstein  became  entitled  to  receive  the  proceeds  of 
the  sale,  less  proper  fees  and  costs.  The  sheriff  paid  Oppen- 
stein the  sum  of  $6,419.94,  and  retained  $1,182.31  as 
"  sheriff's  fees,  costs  and  charges,"  which  he  itemized  as 
follows : 


Levying  three  executions. • . . . . 

Invoicing  goods 

Drayage 

Insurance. 

Storage  of  goods,  sixteen  days 

Serving  papers  in  attachment 

Advertising  fees,  three  cases,  fifty  cents  each 

Printers' biU 

Auctioneer's  commission. 

Sheriffs  commission 

Custodian,  three  days 

Mileage  and  return 


$4  50 

80  00 

26  00 

25  50 

80  50 

26  90 

1  50 

08  28 

760  22 

151  96 

80  00 

1  95 

$1,183  31 
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In  his  complaint,  Oppenstein  claimed  that  certain  of  the 
foregoing  charges,  aggregating  $948.74,  were  illegal  and  ex- 
cessive. The  sheriff  answered  and  attempted  to  justify  the 
charges.  The  cause  was  tried  by  the  court  without  a  jury, 
and  resulted  in  a  finding  and  judgment  for  plaintiff  in  the 
sum  of  $995.08  and  costs.  The  defendant  brings  this  ap- 
peal 

Mr.  L.  B.  Fbance,  for  appellant. 

Messrs.  Sullivan  &  May,  for  appellee. 

Me.  Justice  Elliott  delivered  the  opinion  of  the  court. 

It  is  assigned  for  error,  inter  alia^  that  the  finding  and 
judgment  of  the  court  are  contrary  to  the  law  and  the  evi- 
dence. The  plaintiff  claimed  that  the  sheriff's  charges  for 
"invoicing  goods,"  for  "drayage,"  for  "insurance,"  for 
"  custodian  three  days,"  for  "  sheriff's  commissions,"  and 
for  "  auctioneer's  commissions  "  were  either  altogether  ille- 
gal or  excessive.  The  trial  court  evidently  regarded  the 
plaintiff's  claims  for  the  most  part  as  well  founded.  But 
as  the  finding  does  not  specify  the  items  upon  which  the 
court  based  its  conclusion,  the  law  and  the  evidence  appli- 
cable to  the  contested  matters  must  be  considered. 

1.  The  decisions  are  somewhat  conflicting  as  to  the  costs 
which  may  properly  be  allowed  to  the  sheriff  in  cases  of 
this  kind  in  addition  to  his  statutory  fees.  But  common 
justice,  we  think,  requires  that  he  should  be  reimbursed  for 
necessary  expenditures  of  ffioney  out  of  pocket  incurred  by 
Aim  in  good  faith  in  taking  and  preserving  property  seized 
"Under  valid  process.  The  ordinary  fees  allowed  by  statute 
evidently  were  not  intended  to  cover  all  extraordinary  dis- 
bursements which  the  sheriff  may  be  compelled  to  make  in 
the  faithful  discharge  of  such  duties.  On  the  other  hand, 
justice  to  litigants  requires  that  this  rule  should  not  be  un- 
duly extended.  Costs  should  be  allowed  only  to  the  ex- 
tent that  expenditures  are  reasonable  and  actual  as  well  as 
necessary.  The  sheriff  cannot  justify  charges  for  disburse- 
Vol.  16—32 
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ments  by  showing  their  reasonableness  unless  he  has  in 
fact  actually  made  the  expenditures ;  neither  can  he  justify 
expenditures  on  the  ground  that  they  have  been  actually 
made  and  that  they  are  reasonable,  unless  he  can  also  show 
that  there  was  a  legal  necessity  for  making  them.  CUy 
Bank  of  LeadmUs  v.  Tucker,  7  Colo.  220;  Murfree  on  Sher- 
iffs, sec.  960,  also,  1065, 1077;  Crocker  on  SheriflFs,  sec.  1162; 
Mechem  on  Public  Officers,  sec.  889;  Hanness  v.  Smithy  21 
N.  J.  Law,  496 ;  Orofut  et  aZ.  v.  Brwndt,  58  K  T.  106 ; 
McKeon  v.  ITorsfaU^  88  N.  Y.  429 ;  Dew  v.  Parsons,  2  Barn. 
&  Aid.  562. 

The  doctrine  announced  in  the  case  of  Baldwin  v.  Ilalch, 
54  Me.  169,  is  not  materially  different  from  the  rule  laid 
down  in  Bank  v,  Tuoker^  supra,  except  that  it  authorises  the 
sheriff  to  deduct  the  necessary  expenses  without  procuring 
the  amount  to  be  "  first  taxed  and  allowed  in  the  plaintifiTs 
bill  of  costs;"  and  this  seems  to  have  been  authorized  by 
the  Revised  Statutes  of  that  state. 

2.  The  charge  "  for  invoicing  "  cannot  be  sustained  as  a 
necessary  expenditure.  The  statute  requires  the  making  of 
an  "  inventory,"  not  an  "  invoice,"  of  the  attached  property. 
An  invoice  is  an  account  or  catalogue  of  goods  with  the 
value,  marks  or  particular  description  thereof  annexed ;  an 
inventory  is  a  list  or  catalogue  of  property  merely.  It  is 
true,  that  attachment  writs  were  also  levied  by  the  sheriff 
upon  the  property  seized  in  execution.  The  charge  *'  for 
invoicing  "  is  attempted  to  be  justified  under  that  provision 
of  the  code,  section  114,  which  requires  the  sheriff  to  make 
"  a  full  inventory  of  the  property  attached."  But  the  mak- 
ing of  an  inventory  is  not  a  matter  necessarily  involving 
the  expenditure  of  money  out  of  pocket;  it  is  a  specific  act  en- 
joined upon  the  sheriff  in  connection  with  the  levy  and  serv- 
ice and  as  "  a  part  of  his  return  upon  the  writ."  He  can 
perform  this  act  himself.  Fees  for  the  levy  of  executions 
and  for  the  service  and  recording  of  writs  of  attachment 
are  prescribed  by  statute.  These  fees  were  duly  charged  as 
part  of  the  sheriffs  fees  and  costs  in  the  cases  under  con- 
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sideration ;  no  complaint  is  made  of  such  charges.  If  they 
were  insufficient,  the  sheriff  must  look  to  his  poundage  or 
commissions  for  any  additional  compensation  for  making 
the  inventory.  , 

If  the  sheriff  is  poorly  paid  for  some  official  acts  be 
should  remember  that  for  other  services  he  is  exceedingly 
well  compensated.  Like  other  public  officials  he  takes  his 
office  cum  onere.  If  there  is  any  fault  in  respect  to  the  fees 
or  costs  allowed  him  by  law,  the  remedy  is  with  the  legis- 
lature. Murfree  on  Sheriffs,  sees.  1070,  1078,  1081,  1082 ; 
S'ater  v.  Hamies^  7  Mees.  &  W.  413 ;  Irwin  v.  County  of  Alex- 
ander^ 63  ni.  530. 

The  employment  of  a  custodian  to  take  charge  of  the 
goods  for  three  days  while  they  remained  in  the  store 
where  the  levy  was  made  was  a  necessary  expenditure. 
But  the  charge  of  $10  a  day  cannot  be  sustained,  since  the 
evidence  shows  without  contradiction  that  the  sheriff  act- 
ually paid  only  $5  a  day  for  such  service.  This  was  a  clear 
overcharge  of  $15. 

3.  It  appears  that  after  three  days  the  sheriff  was  obliged 
to  remove  the  goods  to  another  place  for  safe-keeping. 
The  expense  of  drayage  was  therefore  necessary ;  and  the 
evidence  does  not  show  but  what  the  charge  therefor  was 
reasonable.  Though  there  are  many  authorities  against 
such  charges,  we  are  inclined  to  hold  that  when  it  becomes 
necessary  for  the  sheriff  to  remove  a  large  stock  of  mer- 
chandise to  a  different  place  for  safe-keeping,  the  actual 
and  reasonable  expense  of  drayage  incurred  by  the  sheriff 
in  making  the  removal  should  be  allowed  in  his  bill  of 
costs. 

4.  The  charge  for  insurance  in  this  case  cannot  be  allowed. 
It  was  made,  as  the  under-sheriff  himself  testified,  solely  at 
his  own  instance.  Undoubtedly,  the  sheriff  has  an  insur- 
able interest  in  goods  seized  by  him  under  execution  or  at- 
tachment; and  he  may  insure  them  at  his  own  expense  or 
at  the  expense  of  the  plaintiff,  upon  his  request,  for  their 
better  protection.    But  the  authorities  are  agreed  that  the 
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sheriff  is  not  boucd  to  insure  them.  Insurance  is  a  pre- 
caution which  may  be  taken  or  omitted  at  the  option  of 
the  party  having  an  insurable  interest  in  the  property. 
The  sheriff  generally  takes  the  property  against  the  will  of 
the  debtor;  and  no  reason  is  perceived  why  the  debtor 
should  be  subjected  to  the  cost  of  insurance  after  the  levj 
any  more  than  before,  without  his  express  consent.  Murfree 
on  Sheriffs,  sec.  1078;  Crocker  on  Sheriffs,  sec.  371;  White 
V.  Madison^  26  N.  Y.  117;  Browning  v.  Hanford,  5  Hill, 
588. 

5.  The  charge  for  ^^  sheriff's  commissions  "  was  excessive. 
From  the  evidence  the  court  was  warranted  in  finding  that 
there  was  no  agreement  for  the  sale  of  all  the  goods  levied 
upon.  The  sheriff,  therefore,  should  not  have  sold  more  than 
was  necessary.  It  is  well  settled  that  where  money,  re- 
ceived as  the  proceeds  of  an  execution  sale,  exceeds  the 
amount  necessary  to  satisfy  the  execution,  the  sheriff  is 
not  entitled  to  charge  commissions  on  such  excess.  Stat- 
utes allowing  such  commissions  are  carefully  construed  for 
the  protection  of  the  debtor  and  so  as  to  offer  no  tempta- 
tion to  the  sheriff  to  make  excessive  sales.  Murfree  on 
Sheriffs,  sec.  1073 ;  Sinnickson  v.  Gale^  16  N.  J.  Law,  21. 

The  three  executions  upon  which  the  goods  were  sold  in 
this  case  required  the  sheriff  to  make  in  the  aggregate  for 
the  plaintiff  only  a  little  more  than  $5,000.  The  additional 
costs  of  levy  and  sale  need  not  have  increased  this  sum  more 
than  $300  or  $350.  A  sale  amounting  to  over  $7,600  was 
therefore  excessive.  The  sheriff  charged  commissions  upon 
the  full  proceeds  of  the  sale ;  and  thus  made  an  excessive 
charge  of  at  least  $45. 

6.  The  charge  for  "  auctioneer's  commissions  "  was  alto- 
gether illegal.  According  to  the  testimony  of  the  under- 
sheriff,  he  employed  the  auctioneer  before  speaking  to 
Oppenstein  about  the  matter.  He  says  that  on  the  morn- 
ing of  the  sale  he  told  Oppenstein  that  he  was  going  to 
have  an  auctioneer  sell  the  goods,  and  that  Oppenstein  said 
the  auctioneer  selected  was  just  as  good  as  any  of  them. 
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There  is  no  testimony  that  Oppenstein  expressly  agreed, 
or  consented,  or  even  acquiesced  in  the  employment  of  an 
auctioneer  at  his  expense.  Oppenstein  testified  that  he  did 
not  remember  having  any  conversation  with  the  under- 
sheriif  about  the  auctioneer.  As  between  the  sheriff  and 
Oppenstein  the  court  below  was  fully  warranted  in  find- 
ing as  a  matter  of  fact  that  the  sheriff  employed  the  auc- 
tioneer upon  his  own  responsibility,  and  that  he  was  not 
entitled  to  reimbursement  for  auctioneer's  commissions. 

The  law  casts  upon  the  sheriff  the  burden  of  making  sales 
of  property  upon  execution.  Commissions  are  allowed  by 
statute  to  compensate  him  for  making  such  sales,  and  not 
to  compensate  him  for  employing  some  one  else  to  make 
them.  He  is  not  entitled  to  charge  either  the  plaintiff  or 
defendant  in  the  execution  with  the  additional  expense  of 
an  auctioneer  without  their  consent.  It  is  no  argument 
against  this  view  of  the  law,  that,  in  the  opinion  of  the 
sheriff  or  any  number  of  witnesses,  goods  inay  be  sold  to 
better  advantage  by  a  professional  auctioneer.  The  sheriff 
cannot  be  permitted  to  devise  expedients  for  selling  prop- 
erty upon  execution,  whereby  the  proceeds  may  be  con- 
sumed, and  then  justify  the  expenditure  on  the  ground  that 
the  means  devised  were  wiser  and  better  than  those  pro- 
vided by  law.  His  fees  are  controlled  by  the  statute;  his 
costs  cannot  be  allowed  to  exceed  those  actual  and  neces- 
sary disbursements  without  which  the  property  could  not 
be  taken,  kept  and  subjected  to  sale.  Binmore  on  Sheriffs, 
sec.  180;  Crocker  on  Sheriffs,  sec.  1162;  Griffin  v.  Helm- 
hold,  72  N.  Y.  437. 

7.  The  learned  counsel  for  appellant  insists  that  the  plaint- 
iff has  mistaken  his  remedy;  that  there  are  some  grave  de- 
fects in  the  form  of  the  action ;  that  the  plaintiff's  pleadings 
are  not  sufficient  to  sustain  the  judgment  as  rendered ;  that 
the  allegations  and  the  evidence  do  not  correspond,  etc. 
These  objections  require  but  brief  notice.  It  is  generally 
understood  at  this  day  in  this  jurisdiction  that  f<icts,  not 
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forms^  are  the  essential  requisites  of  good  pleading,  thoagh 
approved  forms  may  aid  the  pleader  in  setting  forth  the 
facts  upon  which  the  rights  of  parties  depend.  Robinson 
C.  M.  Co.  V.  Johnsanj  13  Colo.  258 ;  Campbell  v.  ShUandj 
14  Colo.  491. 

8.  The  sheriff  having  retained  moneys  out  of  the  pro- 
ceeds of  the  sale  over  and  above  his  proper  fees  and  oosts^ 
appellee,  as  execution  debtor,  was,  under  the  circamstances, 
entitled  to  maintain  an  action  against  him  to  recover  the 
moneys  thus  wrongfully  retained.  Mechem  on  Public 
Officers,  sec.  884.  The  remedy  of  the  execution  debtor  in 
such  cases  is  not  limited  to  a  summary  proceeding  to  retax 
the  sheriff's  fees  and  costs,  though  doubtless  that  course 
might  have  been  pursued.  When  necessary  expenditures 
are  incurred  by  the  sheriff  in  connection  with  the  seizure  or 
sale  of  property  on  execution,  he  may  have  such  disburse- 
ments allowed  by  order  of  the  court  and  taxed  a& costs ; 
but  if  he  assumes  to  charge  such  disbursements  as  costs  and 
retains  the  money  in  payment  thereof  without  procuring 
such  order  of  allowance,  he  does  so  at  his  peril;  and  if  he 
retains  too  much,  he  certainly  cannot  be  heard  to  complain 
that  he  is  sued  for  the  excess  instead  of  being  subjected  to 
a  motion  to  retax  the  costs.  These  views  are  not  in  con- 
flict with  the  opinion  in  Bank  v.  TucJrer^  supra. 

In  this  action  the  sheriff's  charges  for  costs  have  been 
considered  as  though  they  had  been  presented  before  the 
proper  court  for  allowance  as  costs,  as  indicated  in  the 
Bank-Tvcker  opinion.  It  has  not  been  insisted  that  such 
previous  allowance  by  order  of  court  was  an  absolute  pre- 
requisite to  the  validity  of  such  charges.  All  questions  of 
law  and  fact  relating  to  the  controversy  have  been  thus 
considered.  This  has  certainly  been  fair  to  appellant.  It 
has  given  him  his  day.  in  court  to  maintain  his  charges  for 
costs,  if  he  could  do  so,  upon  the  law  and  the  evidence,  even 
though  he  had  improperly  assumed  to  tax  and  retain  such 
costs  without  giving  appellee  an  opportunity  to  contest 
their  validity. 
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Id  his  complaint  plaintiff  alleges  that  the  sheriff  committed 
the  "  illegal  acts  "  complained  of  "  wrongfully,  wilfully  and 
knowingly  and  in  his  official  capacity ; "  wherefore  he  prays 
"  that  his  damages  may  be  trebled  as  provided  by  statute," 
etc.  See  General  Statutes  1883,  pp.  273,  324,  sees.  610,  817. 
From  this  it  is  argued  that  the  action  was  penal  in  its  nat- 
ure, and  not  the  proper  one  for  the  recovery  of  money 
illegally  retained  as  fees.  But  the  complaint  very  specific- 
ally alleges  that  the  moneys  derived  from  the  sale  of  the 
goods  became  and  were  the  moneys  of  the  plaintiff,  freed, 
and  released  from  all  claims  of  the  attaching  and  execution 
creditors ;  that  the  sheriff  received  and  retained  said  moneys 
belonging  to  the  plaintiff  and  '^  refuses  to  pay  the  same  or 
any  part  thereof  to  the  plaintiff  although  requested  so  to 
do."  These  allegations  are  good  in  form  as  well  as  in  Bub- 
sUiiice^  for  an  action  of  CLssuirnmt^  as  for  money  had  and  re- 
cewedj  in  which  the  plaintiff  is  entitled  to  recover  ex  aequo 
et  bono.  Hall  v.  Marstoh^  17  Mass.  579;  Pease  v.  Ba/rber^ 
3  Caines  (N.  Y.),  266;  Rollins  v.  ComrfiissionerSy  15  Colo. 
104.  Moreover,  plaintiff's  allegations  were  amply  sustained 
by  the  evidence.  The  trial  court  was  warranted  in  finding 
that  the  sheriff  retained  nearly  $900  more  than  he  was  en- 
titled to.  That  the  court  did  not  find  that  this  was  done 
wilfully  and  knowingly,  and  thereupon  give  judgment  for 
treble  the  amount,  is  not  a  matter  of  which  appellant  can 
justly  complain.  The  amotlnt  thus  overcharged,  with  inter- 
est from  the  date  of  the  execution  sale  to  the  date  of  trial, 
would  fully  equal  the  amount  of  the  court's  finding.  The 
allowance  of  interest  on  such  overcharge  is  not  specially 
complained  of. 

The  contention  that  Oppenstein  acquiesced  and  approved 
of  the  expenditures  and  charges  made  by  the  sheriff,  and 
accepted  without  protest  the  sum  of  $6,419.94  in  full  of  all 
demands  on  account  of  the  proceeds  of  the  sale,  even  if 
good  in  law  as  a  defense  to  an  action  for  moneys  thus  re- 
ceived and  retained,  must  be  regarded  as  having  been  re- 
solved against  the  sheriff  as  a  question  of  fact  by  the  finding 
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of  the  trial  court  upon  such  evidence  as  precludes  our  in- 
terference.   Mechem  on  Public  Officers,  sec.  884. 

No  substantisd  error  in  the  record  having  been  shown, 
the  judgment  of  the  superior  court  is  affirmed. 


Cbahrr,  Sheriff,  etc.,  v.  Oppensteik. 

1.  Dttty  op  Sheriff  in  Pbogbedimgs  Upon  EacECunoN.—  In  seiziiig 

and  selling  property  upon  execution  the  sheriff  is  bound  to  pursue 
with  diligence  the  course  prescribed  by  law,  with  the  view  to  pro- 
mote the  interests  of  all  parties ;  he  may  exercise  considerable  dis- 
cretion, for  which  he  will  not  be  held  liable  so  long  as  he  acts  in 
perfect  good  faith  and  keeps  within  legitimate  limits ;  but  be  cannot 
safely  disregard  reasonable  business-like  requirements. 

2.  Sales  Upon  Defeotiye  Inyentort.—  It  is  negligence  for  the  sheriff 

to  sell  a  large  amount  of  miscellaneous  merchandise  upon  an  adver- 
tised list  which  he  knows  to  be  defective,  without  ascertaining  and 
making  known  to  the  bidders  the  extent  of  the  discrepancy.  Agree- 
ing to  make  a  rebate  in  proportion  to  the  shortage  does  not  excuse 
such  negligence ;  and  paying  a  rebate  upon  the  uncorroborated  claim 
of  the  purchaser,  without  any  evidence  as  to  the  character  and 
amount  of  the  alleged  shortage,  is  still  greater  n^ligenca 

3.  Sales  —  For  Cash  and  Unconditional.—  It  is  the  duty  of  the  slier- 

iff  to  sell  for  cash ;  he  is  not  at  liberty  to  make  a  conditional  sale 
upon  his  own  responsibility ;  and  where  he  accepts  negotiable  paper 
in  payment  and  makes  a  delivery  of  the  goods,  the  execution  debtor 
is  entitled  to  treat  the  reception  of  such  paper  as  a  cash  pa3rment 

4.  Dupucate  Statements  in  PiaEADiNO. —  Duplicate  statements  for  the 

same  cause  of  action  are  not  absolvtely  prohibited  by  the  code ;  they 
are  sometimes  peruiissible,  as  where  the  party  cannot  reasonably  antic- 
ipate the  evidence  so  as  to  safely  go  to  trial  upon  a  single  statement 

5.  Unnecessary  Statements,  How  Expunged. —  When  tiie  complaint 

contains  three  statements  of  the  same  cause  of  action,  it  is  not  error 
to  deny  a  motion  to  strike  out  the  first  and  second ;  though  a  motion 
to  require  the  plaintiff  to  elect  which  cause  or  causes  of  action  he 
would  rely  on,  and  that  the  residue  be  struck  out,  might  be  granted 
in  whole  or  in  part 

Appeal  from  Superior  Court  of  Denver. 

This  suit  arises  out  of  the  same  transaction  as  the  pre- 
ceding case  between  the  same  parties  decided  at  this  sitting 
of  the  court  {arUe^  p.  495). 
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At  the  execution  sale  the  merchandise  belonging  to  the 
Oppenstein  stock  was  sold  in  bulk  for  the  gross  sum  of 
$8,000.  The  fixtures  were  sold  to  other  parties  for  about 
$139.25.  After  the  merchandise  was  thus  sold,  paid  for,  and 
possession  taken,  the  purchaser  claimed  $537  as  a  rebate, 
on  the  ground  that  there  was  a  shortage  in  the  goods  de- 
livered as  compared  with  the  inventory  under  which  he 
purchased.  The  officer  who  made  the  sale  paid  the  rebate 
as  claimed,  and  thereupon  made  return  that  be  had  received 
only  $7,602.25  as  the  gross  proceeds  of  the  sale  of  the  mer- 
chandise and  fixtures. 

As  appears  by  the  preceding  case,  Oppenstein,  by  settling 
with  his  creditors,  became  entitled  to  receive  the  proceeds 
of  the  execution  sale.  He  brings  this  action  against  the 
sheriff  to  recover  the  difference  between  the  amount  orig- 
inally bid  and  paid  for  the  property  and  the  amount  re- 
turned as  the  gross  proceeds  of  the  sale ;  in  other  words, 
for  the  amount  repaid  as  a  rebate.  The  cause  was  tried  by 
the  court  without  a  jury  and  resulted  in  a  finding  and  judg- 
ment in  favor  of  plaintiff  for  the  full  amount  of  his  claim 
with  interest.    The  defendant  appeals  to  this  court. 

Mr.  L.  B.  Fbance,  for  appellant. 

Messrs.  Sullivan  &  Mat,  for  appellee. 

Mb.  Justice  Elliott  delivered  the  opinion  of  the  court. 

There  is  very  little  controversy  as  to  the  facts  of  this 
case.  Under  the  assignment  of  errors  the  principal  ques- 
tion to  be  determined  is  whether  or  not  the  finding  of  the 
trial  court  was  warranted  by  the  law  under  the  evidence 
submitted. 

In  seizing  and  selling  property  upon  execution  the  sher- 
iff does  not  act  as  an  agent  selected  by  the  execution  debtor. 
As  to  the  debtor  the  proceeding  is  adverse ;  it  is  in  invUum. 
The  sheriff  derives  his  authority  directly  from  the  law  by 
virtue  of  the  process  in  his  hands,  and  not  from  the  owner 
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of  the  property.  In  executing  his  writ  be  is  bound  to  pur- 
sue the  course  prescribed  by  law  and  to  act  at  all  times 
with  reasonable  diligence,  with  the  view  to  promote  as  &r 
as  he  can  justly  do  so  the  interests  of  all  parties  to  the 
proceeding.  In  the  discharge  of  such  duties  he  may  and 
often  must  exercise  considerable  discretion  as  to  details,  for 
which  he  will  not  be  held  liable  so  long  as  he  acts  in  per- 
fect good  faith  and  keeps  substantially  within  legitimate 
limits.  But  if  he  would  make  sure  of  escaping  liability, 
he  cannot  disregard  common  prudence  and  reasonable  busi- 
ness-like requirements.  Murf ree  on  Sheriffs,  sees.  990, 996, 
1078 ;  Binmore  on  Sheriffs,  sec.  177.  Upon  a  careful  ex- 
amination of  the  evidence,  we  are  forced  to  the  conclusion 
that  the  proceedings  complained  of  in  this  case  were  of 
the  most  negligent  character.  The  under-sheriff  who  con- 
ducted the  execution  sale  testifies  that  he  knew  the  adver- 
tised list  or  inventory  was  erroneous  before  the  sale  com- 
menced. He  does  not  show  to  what  extent  the  inven- 
tory was  erroneous.  His  testimony  upon  that  point  is: 
^^  At  that  sale  all  the  goods  levied  upon  under  that  execu- 
tion were  sold ;  the  goods  fell  short  of  the  advertised  in- 
ventory;  I  did  not  have  all  the  goods  advertised;  the  dis- 
crepancy occurred  in  this  way, —  in  making  out  the  list  for 
the  printer,  in  several  cases  they  made  '  6-12  of  a  dozen,' 
'  7-12  of  a  dozen,-  '  5-12  of  a  dozen,'  and  the  printer  got  it 
in  at  '  6  dozen,'  '  5  dozen,'  ^  4  dozen,'  and  until  the  morning 
of  the  sale  the  discrepancy  was  not  discovered." 

The  goods  consisted  of  a  large  stock  of  merchandise, 
such  as  boots,  shoes,  clothing,  gentlemen's  furnishing  goods, 
et  cetera.  It  nowhere  appears  in  the  testimony  whether 
the  "  dozens "  which  the  officer  claims  were  erroneously 
advertised  were  common  muslin  neckties,  worth  twenty-five 
conts  a  dozen,  or  expensive  boots  and  shoes,  worth  fifty  or 
a  hundred  dollars  per  dozen  pairs,  or  other  articles  more  or 
less  expensive. 

Notwithstanding  the  officer  knew  of  this  alleged  discrep- 
ancy, he  proceeded  to  sell  the  goods  in  bulk,  making,  as  he 
testified,  public  announcement  in  a  loud  tone,  so  that  all 
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could  hear,  at  the  commencement  of  the  yendue,  as  follows : 
"  We  sell  these  goods  to  check  out  according  to  the  adver- 
tised list ;  if  there  is  a  shortage  there  will  be  a  rebate  made 
in  the  ratio  of  the  sale  of  the  goods,  the  whole,  as  to  the 
amount."  The  testimony  of  the  olficer  concerning  this  an- , 
nouncement  is  not  altogether  corroborated?  Other  wit- 
nesses testified  that  the  announcement  was  to  the  effect : 
"  We  offer  the  following  goods  for  sale,"  and  that  the  ad- 
vertised list  was  then  read.  It  makes  but  little  difference 
which  form  of  announcement  was  used.  The  legal  effect 
was  practically  the  same,  considering  ?iow  the  goods  were 
soldj  and  especiaUy  considering  how  they  were  delivered  and 
how  the  rebate  was  claimed  and  paid. 

With  the  exception  of  the  fixtures,  the  goods  were  all 
sold  in  bulk  for  the  gross  sum  of  $8,000.  Several  respon- 
sible parties  made  bids,  one  bidding  $7,850,  another  $7,900. 

It  was  unquestionably  very  negfigent  for  the  officer  to 
sell  a  large  amount  of  miscellaneous  merchandise  upon  an 
advertised  list  which  he  knew  was  defective,  without  ascer- 
taining and  making  known  to  the  bidders  the  extent  of  the 
discrepancy.  Agreeing  to  make  a  rebate  in  proportion  to 
the  shortage  did  not  excuse  the  negligence.  Such  agree- 
ment could  not  be  carried  out  with  any  reasonable  dcg^'ee 
of  accuracy-  Nor  was  it  reasonable  to  expect  that  such  an 
arrangement  could  be  consummated  without  trouble  and 
conflict  between  the  purchaser  and  the  officer,  if  the  officer 
should  attempt  to  be  faithful  to  his  trust.  If  the  merchan- 
dise had  been  sold  at  retail,  or  in  lots  consisting  of  a  num- 
ber of  articles  of  the  ^ame  class  and  value,  the  difficulty  of 
adjusting  the  rebate  would  not  have  been  so  great.  But 
the  sale  being  in  bulk  of  a  large  quantity  of  miscellaneous 
goods,  who  could  say  with  any  degree  of  certainty  what 
was  the  value  of  the  supposed  missing  goods  as  compared 
with  the  value  of  the  whole  quantity  advertised?  It  would 
be  a  mere  matter  of  opinion  at  best.  Different  persons 
might  have  very  different  opinions  upon  the  subject.  Some 
of  the  other  bidders  may  have  had  opinions  very  different 
from  those  of  the  purchaser  concerning  the*  rebate  to  be  al- 
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lowed.  Hence,  it  cannot  be  said  that  no  injury  resalted 
from  the  mode  of  proceeding  adopted. 

But  the  manner  of  making  the  sale  in  bulk  upon  a  defect- 
ive list,  with  an  agreement  to  make  a  proportionate  rebate 
for  any  shortage  that  might  be  found,  was  by  no  means  the 
most  negligent  part  of  the  transaction.  As  soon  as  the 
goods  were  struck  off,  the  under-sheriff,  pleading  other 
pressing  official  engagements,  asked  and  received  from  the 
purchaser  a  certificate  of  deposit  for  $2,500  and  a  check  for 
$5,500  in  payment  of  the  goods,  and  thereupon  delivered 
possession  of  them  and  went  away,  leaving  no  officer  to  at- 
tend to  the  delivery  and  checking  of  the  goods  to  the  pur- 
chaser. A  few  hours  later  the  purchaser,  claiming  that  there 
was  a  shortage  in  the  goods  and  that  the  shortage  was  of 
the  value  of  $537,  stopped  payment  on  the  $5,500  check, 
and  demanded  that  the  $537  be  immediately  repaid  to  him. 
The  purchaser,  as  he  hinlself  testified,  took  no  inventory  of 
the  goods  as  delivered ;  nor  did  he  make  any  list  of  the 
goods  claimed  by  him  to  be  missing.  In  making  his  claim  for 
a  rebate  he  exhibited  no  list  of  the  supposed  missing  articles; 
nor  did  he  ever  make  any  statement  to  the  under-sheriff  or  to 
any  other  officer  or  person  concerning  the  kind,  class  or 
quantity  of  the  alleged  missing  goods ;  he  simply  asserted 
that  the  shortage  amounted  to  $537 :  and  upon  this  bald, 
naked,  uncorroborated  claim  the  under-sheriff,  without  pro- 
test, and  without  attempting  to  ascertain  the  truth  in  re- 
spect to  the  alleged  shortage,  repaid  the  full  amount  claimed 
by  the  purchaser.  He  did  this  for  the  reason,  as  shown  by 
the  evidence,  that  he  could  not  otherwise  get  a  settlement 
The  proprietor  of  the  auction  house  testified  without  contra- 
diction  that  the  under-sheriff  told  him  that  he  ^'  couldn't 
make  a  settlement,  that  we  had  got  to  make  a  rebate."  It 
certainly  was  the  officer's  own  fault  that  he  was  in  the  power 
of  the  purchaser  in  respect  to  the  settlement  for  the  alleged 
shortage. 

In  this  connection  it  is  significant  that  not  even  upon  the 
trial  was  any  evidence  produce<l  showing  the  quantity,  kind, 
class  or  description  of  the  goods  claimed  by  the  purchaser 
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to  constitute  the  shortage.  Not  a  single  article  of  the  sup- 
posed missing  goods  was  proved  or  testified  to  by  any  per- 
son. The  under-sheriff  himself  testified  that  he  had  no 
personal  knowledge  as  to  the  amount  of  the  shortage.  As 
before  stated,  he  left  no  officer  in  charge  to  look  after  the 
delivery  of  the  goods  or  to  take  an  account  of  any  shortage 
that  might  be  found  to  exist.  It  is  true,  he  siGiys  that  the 
proprietor  of  the  auction  house  represented  the  sheriff^s 
office  in  the  deliveiy  of  the  goods,  and  that  according  to 
the  figures  that  the  proprietor  and  purchaser  had  made, 
the  shortage  claimed  was  correct ;  but  neither  the  proprie- 
tor nor  any  of  his  employees  testified  to  taking  any  account 
of  the  supposed  shortage;  nor  does  it  appear  that  they  did 
look  after  or  take  any  such  account;  or  that  they  gave  any 
attention  to  the  matter.  None  of  them  testified  that  there 
was  any  shortage ;  nor  was  the  absence  of  such  testimony 
in  any  manner  excused  or  explained.  The  proprietor  testi- 
fied that  the  purchaser  and  men  that  he  brought  there,  ex- 
pressmen, took  the  goods  out  of  the  store ;  and  the  pur- 
chaser testified  that  he  simply  notified  the  proprietor  of 
the  mistake  after  the  goods  were  checked  out.  No  one  but 
the  purchaser  gave  any  testimony  in  regard  to  the  check- 
ing out  of  the  goods  according  to  the  advertised  list ;  and 
he  did  not  undertake  to  give  the  court  any  basis  or  founda- 
tion whatever  by  which  to  test  the  value  of  the  goods 
claimed  by  him  to  be  missing.  In  fact,  he  did  not  desig- 
nate a  single  article  in  the  advertised  list  that  was  not  de- 
livered or  received  by  him. 

The  under-sheriff  seems  to  have  yielded  every  matter  con- 
nected with  the  adjustment  of  the  supposed  shortage  to  the 
absolute  dictation  of  the  purchaser  —  the  adverse  party  in 
interest.  No  precaution  whatever  was  taken  for  the  pro- 
tection of  the  sheriff  or  any  other  party  interested  in  the 
property.  Almost  as  well  might  the  officer  have  delivered 
the  goods  to  the  purchaser  in  the  first  instance,  saying, 
*•  Pay  me  what  you  think  they  are  worth,"  as  to  have  made 
and  carried  out  the  arrangement  for  the  sale  of  the  prop- 
erty as  he  did. 
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In  every  aspect  of  the  case  there  seems  to  have  been  an 
atter  w^nt  of  common,  business-like  prudence  in  the  man- 
ner of  conducting  the  sale,  and  particularly  in  the  manner 
of  delivering  the  goods  and  paying  the  rebate  as  demanded. 
Under  the  circumstances  it  is  not  surprising  that  the  trial 
court  held  the  sheriff  responsible  for  the  full  amount  at 
which  the  goods  were  struck  off  to  the  purchaser. 

Appellant  cannot  be  heard  to  plead  that  he  did  not  act- 
ually receive  the  full  price  at  which  the  goods  were  struck 
off.  In  sales  upon  execution  it  is  the  duty  of  the  sheriff  to 
sell  to  the  highest  bidder  for  cash  only.  He  is  not  at  lib- 
erty to  make  a  conditional  sale  or  a  sale  on  credit  upon 
his  own  responsibility.  As  between  the  sheriff  and  Op- 
penstein,  the  latter  is  entitled  to  treat  the  acceptance  of 
the  certificate  of  deposit  and  the  check  as  a  cash  pay- 
ment to  the  sheriff  of  the  full  amount  for  which  the  goods 
were  sold,  in  view  of  the  fact  that  he  voluntarily  made  a 
complete  delivery  of  tho  goods  upon  receipt  of  such  pay- 
ment. As  was  said  by  the  supreme  court  of  New  Jersey 
in  a  recent  case :  '^  If  he  (the  sheriff)  give  an  unauthorized 
credit  to  purchasers,  and  deliver  possession  to  them  of 
goods  sold  at  judicial  sales,  he  will  not  be  permitted  to 
elect  what  remedies  shall  be  pursued  against  him."  Mur- 
f ree  on  Sheriffs,  sec.  993 ;  Draper  t?.  State^  for  use^  etc,^  1 
Head  (Tenn.),  262;  Disston  v.  Strauck^  42  N.  J.  Law,  546; 
Binmore  on  Sheriffs,  sec.  188;  Swope  v.  Ardery^  5  Porter 
(Ind.),  213. 

Under  the  circumstances  the  repayment  of  the  $537  by 
the  sheriff  cannot,  in  any  proper  view  of  the  law.  be  justi- 
fied as  a  reasonable  expenditure  connected  with  the  seizure 
and  sale  of  the  property.  Since  the  sheriff  at  the  trial 
failed  to  produce  evidence  of  any  proper  criterion  by  which 
to  determine  how  much,  if  anything,  should  be  allowed  in 
respect  to  the  alleged  missing  goods,  nothing  can  be  justly 
allowed.  In  making  claim  for  such  allowance  the  sheriff 
starts  with  the  confession  of  his  own  negligence  in  know- 
ingly making  the  sale  upon  an  erroneous  advertisement  of 
his  own  publishing.    Hence,  it  certainly  was  incumbent 
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upon  him  to  produce  satisfactory  evidence  to  excuse  the 
consequences.  He  produced  none.  It  is  of  course  to  be 
regretted  that  appellant  should  suffer  because  of  the  want 
of  ordinary  care  on  the  part  of  his  subordinate.  But  the 
law  in  such  cases  necessarily  holds  the  superior  officer  re- 
sponsible for  the  acts  of  his  deputy. 

One  further  assignment  of  error  requires  consideration. 
The  amended  complaint  upon  which  this  cause  was  tried 
contained  three  separate  statements  of  the  same  cause  of 
action.  The  code,  section  49,  provides  that  there  shall  be 
no  "  unnecessary  repetition  "  of  the  ''  facts  constituting  the 
cause  of  action."  Duplicate  statements  for  the  same  cause 
of  action  are  not  absolutely  prohibited.  They  may  some- 
times be  necessary  and  therefore  permissible,  as  where  there 
is  reasonable  cause  to  believe  that  the  plaintiff  cannot  safely 
go  to  trial  upon  "a  single  statement.  There  may  be  circum- 
stances under  which  the  plaintiff  cannot  reasonably  be  ex- 
pected to  anticipate  the  evidence  in  advance  of  the  trial. 
But  we  need  not  test  the  ruling  of  the  trial  court  by 
these  principles.  The  defendant's  motion  was  to  strike 
out  the  first  and  second  causes  of  action.  If  the  motion 
had  been  to  require  plaintiff  to  elect  which  cause  or  causes 
of  action  he  would  rely  on,  and  that  the  residue  be  struck 
out,  the  motion  might  have  prevailed  in  whole  or  in  part. 
As  the  motion  was  framed  it  was  not  error  to  deny  it. 
Bliss  on  Code  Pleadings,  sec.  119;  Jones  v.  Palmer^  1  Abb. 
Pr.  Eep.  442 ;    Whitney  v.  Railway  Co,,  27  Wis.  327. 

The  judgment  of  the  superior  court  is  affirmed. 

Affirmed. 


Clabke  v.  The  People. 

1.  Presumption  of  Innocence. —  The  defendaDt  in  a  criminal  case  is 

entitled  to  every  presumption  of  innocence  consistent  with  the 
evidence  in  the  case. 

2.  Crdonal  Abortion. —  Evidence  examined  and  found  insufficient  to 

support  a  conviction. 
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Error  to  Criminal  Court  of  Arapothoe  County. 

Mr.  C.  W.  MoCoBD  and  Mr.  Edgas  Catpless,  for  plaint- 
iff in  error. 

Mr.  Alyibt  Maksh,  attorney-general,  for  defendant  in 
error. 

Mr.  Justice  Hayt  delivered  the  opinion  of  the  court. 

Plaintiff  in  error,  Dr.  Uri  S.  Clarke,  was  convicted  in  the 
criminal  court  of  Arapahoe  county  of  producing  an  abor- 
tion upon  a  young  unmarried  woman.  There  are  nearly 
three  hundred  folios  of  evidence  certified  to  this  court  in 
the  bill  of  exceptions.  Much  of  this  evidence  is  entirely 
irrelevant  to  the  issue.  Beyond  showing  that  a  miscar- 
riage had  taken  place  from  the  effects  of  which  death  en- 
sued, and  that  plaintiff  in  error  was  the  sole  attending 
physician  at  the  time  of  the  abortion  and  for  some  time 
prior  and  subsequent  thereto,  but  little  appears  to  cast 
suspicion  upon  his  conduct,  while  his  explanation  of  his 
connection  with  the  case  is  entirely  consistent  with  his  in- 
nocence of  any  crime  and  not  inconsistent  with  the  testi- 
mony offered  by  the  prosecution. 

The  deceased  first  sought  the  professional  services  of  Dr. 
Clarke  upon  the  24th  day  of  February,  1887,  and  according 
to  the  defendant's  testimony,  which  is  uncontradicted,  she 
was  at  that  time  suffering  from  "  bearing  down  pains,"  al- 
though a  miscarriage  did  not,  in  fact,  take  place  until  the 
last  day  of  the  month.  After  this  she  gradually  sank  until 
her  death,  which  occurred  upon  the  7th  day  of  the  month 
of  March  following.  During  this  entire  period  she  was  at- 
tended by  her  friend  and  confidante  Miss  Dell  Davidson, 
while  a  skilled  nurse  was  also  in  attendance  for  several 
days  immediately  prior  to  her  death. 

Upon  the  theory  that  the  abortion  was  the  result  of  a 
conspiracy  between  the  defendant,  the  deceased  and  Miss 
Davidson,  everything  that  transpired  in  the  sick-room  daring 
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this  time  was  allowed  to  be  detailed  to  the  jury  by  the 
witness  introduced  by  the  state  without  eliciting  anything 
against  the  defendant  except  that  he  burned  the  foetus  in- 
stead of  burying  it,  and  that,  in  reply  to  a  question  pro- 
pounded by  the  landlady  of  the  house  at  which  Miss  Davy, 
the  deceased,  was  stopping,  he  had  stated  that  his  patient 
was  suffering  from  inflammation  of  the  bowels,  although  he 
well  knew  at  the  time  that  the  miscarriage  was  the  real 
cause  of  her  trouble. 

In  explanation  of  the  first  of  these  acts  it  is  shown  that 
decomposition  had  set  in,  rendering  it  necessary  to  dispose 
of  the  foetus  at  once ;  that  the  patient  required  the  imme- 
diate attention  of  the  defendant  at  the  time,  and  that  there 
was  no  other  man  about  the  premises  to  bury  the  same, 
and  that  burning  was  the  most  effective  as  well  as  the  most 
convenient  way  to  dispose  of  it.  The  fact  of  the  decom- 
position corroborates  the  theory  of  the  defense,  which  is 
that  the  vitality  of  the  foetus  had  been  destroyed  by  drugs 
taken  into  the  system  prior  to  the  time  at  which  the  de- 
fendant was  called  into  the  case,  and  that  the  abortion  was 
the  result  of  the  latent  action  by  such  drugs;  and  as  to  the 
misleading  statement  relating  to  the  nature  of  the  ailment, 
it  is  quite  as  likely  to  have  been  made  with  a  view  of 
shielding  his  patient  from  any  unnecessary  publicity  and 
consequent  spreading  of  her  disgrace  as  from  any  desire  to 
shield  himself.  The  testimony  for  the  defense  indicates 
that  Dr.  Clarke  found  the  deceased  suffering  from  labor 
pains  upon  his  first  visit ;  that  upon  his  second  visit,  which 
occurred  the  next  day,  he  cautioned  her  in  reference  to  the 
danger  she  was  incurring  and  warned  her  against  the  effects 
of  the  course  she  had  entered  upon,  advising  that  she  should 
reconcile  herself  to  her  condition,  let  the  full  time  elapse 
before  birth,  and  that  some  one  could  be  found  who  would 
raise  the  child  did  she  then  desire  to  part  with  it.  At  the 
end  of  this  visit  he  was  paid  for  his  services  and  considered 
himself  discharged  from  the  case. 

A  few  days  thereafter  he  was  again  called,  and  then  found 
Vol.  16—33 


614  Clabre  v.  The  People.  [Sept  T., 

the  deceased  threatened  with  a  miscarriage,  which  took 
place  a  few  days  afterwards ;  that  it  was  too  late  even  at 
the  first  visit  to  prescribe  any  medicines  to  counteract  the 
effects  of  the  drugs  which  she  had  previously  taken,  hot 
that  he  did  prescribe  quiet  and  rest,  and  that  subsequently 
finding  that  this  would  not  prevent  the  abortion  he  djd 
what  he  could  to  relieve  the  patient  and  save  her  life.  It 
is  also  shown  that  the  day  before  her  death  the  defendant 
informed  deceased  that  she  was  not  progressing  as  favor- 
ably as  he  had  hoped,  and  that  he  desired  a  physician  iu 
consultation,  and  advised  that  her  parents  in  the  East 
should  be  notified,  to  both  of  which  propositions  she  ob- 
jected, and  the  matter  was  finally  compromised  by  his 
promising  to  await  the  developments  of  the  night.  Finding 
her  worse  instead  of  better  the  next  forenoon,  he  caused 
her  father  to  be  notified  by  telegraph,  and  sent  ont  for  an 
other  physician,  but  owing  to  some  delay  the  latter  did  not 
arrive  until  shortly  before  her  death,  which  occurred  at 
about  2  o'clock  of  that  day. 

In  addition  to  this  evidence  it  is  also  shown,  both  by  the 
witnesses  for  the  prosecution  and  for  the  defense,  that  the 
deceased,  upon  being  interrogated  in  reference  to  the  mat- 
ter shortly  before  her  death,  fully  exonerated  the  defend- 
ant. Miss  Davidson,  a  witness  for  the  prosecution,  testified 
that  the  deceased  said  the  doctor  was  not  the  cause  of  her 
trouble,  while  the  defendant  testifies  that  she  said  he  had 
not  caused  her  sickness.  Counsel  for  the  state,  accepting 
the  first  statement  only  as  correct,  claim  that  deceased 
intended  thereby  simply  to  indicate  that  the  doctor  was 
not  her  seducer.  There  does  not  appear  to  be  the  slightest 
foundation  for  this  contention,  as  at  all  times  it  was  con- 
ceded that  another  party  was  the  author  of  her  ruin.  There 
was  not  the  remotest  suspicion  against  defendant  in  refer- 
ence to  this  matter,  and  it  is  evident  that  the  deceased  in- 
tended fully  to  exonerate  him  from  being  the  cause  of  her 
sickness.  This  statement,  in  view  of  the  circumstances 
under  which  it  was  made,  comes  with  all  the  force  of  a 
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dying  declaration  and  shoold  have  been  given  weight  ac- 
cordingly by  the  jury. 

It  is  further  shown  that  immediately  after  her  death  the 
defendant  took  her  effects  to  the  coroner,  at  which  time  he 
also  notified  that  official  of  the  caase  and  circumstances  of 
her  death. 

The  defendant  in  a  criminal  case  is  entitled  to  every  pre- 
sumption of  innocence  consistent  with  the  evidence  in  the 
case.  The  evidence  in  this  case  is  entirely  compatible  with 
the  innocence  of  the  defendant  of  the  crime  of  which  he 
was  convicted,  and  the  verdict  of  the  jury  can  only  be  ac- 
counted for  upon  the  theory  that  they  misconceived  the 
testimony,  or  were  influenced  by  passion  or  prejudice  in 
weighing  the  evidence. 

The  crime  charged  is  one  that  strikes  at  the  foundation 
of  our  social  fabric,  and  is  well  calculated  to  arouse  the  in- 
dignation of  all  right-thinking  people;  but  to  allow  this 
conviction  to  stand  would  be  to  violate  the  fundamental 
rale  of  the  criminal  law  fixing  the  quantum  of  proof  neces- 
sary to  sustain  a  conviction.  We  fully  agree  with  the  at- 
torney-general that  prudence  would  have  dictated  the 
calling  of  counsel  at  an  earlier  period  in  the  case ;  but  the 
neglect  in  this  particular  cannot  be  taken  as  a  justification 
of  the  verdict  and  judgment  rendered  in  the  court  below. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

lieoeraed. 


The  Travelers'  Insurance  Co.  v.  Jones. 

1.  Agency  — One  Corporation  Actino  as  Aqent  of  Another.— 
Where  the  busmess  of  a  Loan  &  Trust  Company,  in  part»  was  to 
negotiate  loans  for  an  eastern  Insurance  Company,  to  whom  appli- 
cations for  loans  were  forwarded  for  approval,  and  from  whom  it 
was  accustomed  to  receiye  the  moneys  to  be  loaned,  and  to  pay  over 
the  same  to  the  borrowers  on  being  satisfied  that  their  titles  to  the 
lands  offered  as  security  were  perfect,  causing  them  to  execute  and 
deliver  for  the  Insurance  Company  the  papers  necessary  to  aecnie 
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the  loans,  on  the  terms  agreed  upon,  thereafter  collecting  and  remit- 
ting to  the  Insurance  Company,  hy  its  request^  the  interert  od  the 
loans  made  as  the  same  fell  due^  such  employment  constitated  tiie 
Loan  &  Trust  Company  the  agent  of  the  lender,  not  the  agent  of 
the  borrowers. 

2.  The  Rule  of  Aqenct  Not  Changed  by  Aocidental  CntcuM- 
8TANCB& — Jones  applied  to  the  Loan  &  Trust  Company  for  a  loan, 
offering  certain  real  estate  as  security.  The  application  was  for- 
warded by  this  company  to  the  Insurance  Company  for  approTsL  The 
latter  company  approved  the  application,  placing  the  amount  of  tbe 
proposed  loan  to  the  credit  of  the  former  company,  who  declined  to 
pay  it  over  to  the  borrower  because  upon  examination  his  title  to  the 
real  estate  proved  to  be  imperfect  The  Jatter,  hoping  to  perfect  his 
title  and  secure  the  money,  requested  the  Loan  &  Trust  Companj 
not  to  return  it  to  the  lender,  which  request  it  complied  with,  and 
on  perfecting  his  title  paid  the  borrower  a  part  of  the  loan  contracted 
for,  retaining,  however,  the  security  previously  executed  for  the  full 
amount  of  the  loan  applied  for.  Held,  these  circumstances  did  not 
make  the  Loan  &  Trust  Company  the  agent  of  the  borrower,  and 
confine  his  right  for  redress  to  this  company  only. 

a  Variance  Between  Complaint  and  Peoop.— It  is  neither  neces- 
sary nor  proper  to  anticipate,  in  a  complaint,  circunostances  which 
may  transpire  at  the  trial ;  and  no  advantage  can  be  taken  oi  a 
variance  between  the  case  made  on  the  trial,  and  that  stated  in  the 
complaint  when  produced  in  this  way. 

4  Equity  —  Cancellation  op  Notes,  and  Removal  op  Clouds  Fboe 
TITLE&—  The  jurisdiction  of  courts  of  equity  to  require  the  cancel- 
lation of  instruments  given  to  secure  the  payment  of  debts,  after  the 
satisfaction  thereof,  and  to  remove  clouds  from  titles  to  real  estate, 
is  too  well  established  to  admit  of  controversy. 

Appeal  from  District  Court  of  Arapahoe  County. 

The  appellee,  Amanzo  L.  Jones,  was  plaintiff  below.  The 
following  appears,  inter  alia,  from  the  complaint:  In  Feb- 
ruary, 1884,  he  was  the  owner  of  certain  described  real 
estate  situate  in  Jefferson  county,  Colorado,  upon  which 
one  Lothrop  held  a  mortgage  to  secure  the  sum  of  $8,400, 
this  mortgage  being  in  the  form  of  a  deed  absolute  on  its 
face.  The  plaintiff,  being  desirous  of  discharging  this  and 
other  claims,  applied  to  the  Colorado  Loan  &  Trust  Com- 
pany for  a  loan  of  $10,000  for  that  purpose,  and  offered  to 
secure  the  same  by  giYing  a  deed  of  trust  on  the  said  lands. 
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Whereupon  the  Trust  Company  presented  to  him  a  blank 
on  which  to  make  out  a  written  application  for  the  loan, 
which  be  filled  out  in  the  usual  manner. 

Afterwards,  upon  making  a  second  visit  to  the  ofl9ce  of  the 
Trust  Company,  he  found,  prepared  for  him  to  sign,  a  prin- 
cipal note  for  $10,000,  together  with  ten  interest  cupons  for 
$500  each,  all  made  payable  to  the  Travelers'  Insurance 
Company,  also  a  certain  trust-deed  on  the  lands  aforesaid, 
securing  the  payment  of  the  same,  in  which  the  said  Colo- 
rado Loan  &  Trust  Company  was  named  as  trustee.  He 
subsequently  executed  the  notes  and  deed  of  trust  and  de- 
livered the  same  to  the  Colorado  Company.  Thereupon 
this  company  drew  its  check  for  $8,400,  payable  to  its  at- 
torney, who  obtained  the  money  thereon  and  tendered  the 
same  for  plaintiff  to  said  Lothrop,  who  refused  to  receive  it. 

It  is  further  alleged  that  the  money  was  immediately  re- 
turned to  the  bank  from  which  it  had  been  obtained.  Plaint- 
iff, expecting  Lothrop  to  change  his  mind  and  accept  the 
money,  desired  the  Trust  Company  to  allow  it  to  remain  in 
the  bank  for  that  purpose,  it  being  agreed  that  plaintiff 
could  withdraw  it  at  any  time  by  giving  thirty  days'  notice 
and  producing  an  abstract  showing  a  clear  title  to  the  land. 
The  difference  between  the  $8,400  and  the  $10,000  was 
also  promised.  About  January  1, 1885,  Lothrop  consent- 
ing to  accept  the  $8,400  and  release  the  land,  plaintiff  gave 
the  Trust  Company  the  required  thirty  days'  notice.  It 
failed,  however,  to  get  the  money  for  him  and  he  was  com- 
pelled to  borrow  the  same  from  another  source  and  execute 
a  new  note  for  its  repayment.  With  the  money  so  bor- 
rowed he  paid  off  Lothrop's  claim,  and  procured  the  release 
of  the  trust-deed.  This  amount  was  aiterwards  refunded 
by  the  Colorado  Company ;  the  remainder,  however,  was 
never  received  by  Jones. 

The  defendant,  answering,  alleges  that  the  Loan  &  Trust 
Company  was  the  agent  of  appellee  in  making  the  appli- 
cation for  the  loan  referred  to  in  the  complaint,  and  that 
it  did  loan  to  appellee  the  full  sum  of  $10,000,  sending  the 
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money  to  appellee's  said  a^nt  and  reoeiving  from  it  the 
note,  coupons  and  trost-deed  specified  in  the  complaint, 
and  that  no  part  of  the  money  had  ever  been  repaid  to  it 
The  replication  contains  a  denial  of  all  the  new  matter  set 
oat  in  the  answer. 

A  trial  to  the  court  resulted  in  findings  and  decision  of 
the  tenor  following: 

First  That  as  between  the  plaintiff  and  the  Travelers' 
Insurance  Company,  the  Colorado  Loan  &  Trust  Company 
was  the  agent  of  the  latter  in  negotiating  the  loan. 

Second.  That  on  the  18th  day  of  February,  1884,  the 
Travelers'  Insurance  Company  remitted  to,  and  the  Colo- 
rado Loan  &  Trust  Company  received,  the  sum  of  $10,000, 
being  the  amount  of  plaintiff's  note  which  had  been  deliv- 
ered to  said  insurance  company,  but  that  the  Colorado 
Loan  &  Trust  Company  received  said  sum  as  agents  of  the 
Travelers'  Insurance  Company  and  not  as  the  agent  of  the 
plaintiff,  and  that  said  moneys  were  not  at  the  time  paid 
to  the  plaintiff  by  the  Colorado  Loan  &  Trust  Company, 
but  were  misappropriated  by  said  trust  company  to  its 
own  use. 

Third,  That  of  the  moneys  so  negotiated  by  the  plaint- 
iff from  the  defendant  the  sum  of  $9,024.38  was  paid  to 
the  plaintiff  on  the  2d  day  of  February,  1885,  and  that  only 
said  sum  of  $9,024.38  has  been  received  by  the  plaintiff. 

Fov/rih.  The  delay  in  the  payment  was  neither  the  fault 
of  the  plaintiff  nor  of  the  defendant. 

Fifth.  That  the  plaintiff  has  paid  all  such  interest  as 
was  fair  and  equitable  between  the  parties  on  account  of 
such  loan,  up  to  the  said  2d  day  of  February,  1885. 

Sixth.  That  he  is  now  liable  to  the  Travelers'  Insurance 
Company,  defendant,  upon  the  note  described  in  the  com- 
plaint in  the  sum  of  $9,024.38,  with  interest  thereon  from 
the  2d  day  of  February,  1885,  at  the  rate  of  ten  per  cent 
per  annum,  and  that  the  land  of  plaintiff,  mortgaged  as 
described  in  the  pleadings  herein,  is  chargeable  only  with 
that  sum  as  a  lien. 
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SeverUh.  That  plaintiff  did  not  agree  to  pay  commissions 
to  any  one  for  procuring  this  loan. 

Eighth,  That  the  plaintiff  has  this  day  paid  to  the  de- 
fcndanty  the  Travelers'  Insurance  Company,  the  sum  of 
$10,696.36,  which  amount  has  been  indorsed  upon  said 
note. 

Thereupon  a  decree  was  entered  requiring: 

First.  That  the  coupon  note  given  by  said  plaintiff, 
Amanzo  X.  Jones,  to  the  defendant,  the  Travelers'  Insur- 
ance Company,  for  the  sum  of  $10,000,  dated  the  15th  day 
of  February,  1884,  is  no  longer  an  indebtedness  due  from 
said  plaintiff  to  said  the  Travelers'  Insurance  Company, 
and  that  it  be  delivered  up  and  surrendered  to  plaintiff. 

Seco9id.  That  the  deed  of  trust  executed  by  the  plaintiff 
to  the  Colorado  Loan  &  Trust  Company,  as  trustee,  to  secure 
the  payment  of  said  $10,000  coupon  note  be  delivered  up 
and  surrendered,  and  that  said  Colorado  Loan  &  Trust 
Company  shall  execute,  acknowledge  and  deliver  a  good 
and  sufficient  release  deed  to  said  plaintiff,  releasing  to  him 
all  the  right,  title  and  interest  it  acquired  under  and  by 
virtue  of  said  deed  of  trust. 

Third.  The  defendant  is  perpetually  enjoined  from  sell- 
ing, transferring,  pledging  or  in  any  way  or  manner  nego- 
tiating the  said  note. 

Fourth.  That  each  of  the  parties  to  this  action  pay  their 
own  costs. 

Mr.  Chablbs  H.  Toll  and  Mr.  E.  "W.  Ebynolds,  for  appel- 
lant. 

Mr.  L.  C.  EooKWBLL,  for  appellee. 

Mb.  Justice  Hatt  delivered  the  opinion  of  the  court 

Three  objections  are  urged  in  this  court  against  the  de- 
cree of  the  district  court.  These  objections  will  be  consid- 
ered in  the  order  presented  by  the  counsel : 

1.  Insufficiency  of  the  evidence  to  support  the  finding 
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that  the  Loan  &  Trust  Company  in  making  the  loan  was 
the  agent  of  the  Travelers'  Insurance  Company. 

The  trial  below  was  had  to  the  court  without  a  jury. 
That  court  having  had  the  advantage  of  observing  the  wit- 
nesses upon  the  stand,  by  a  familiar  rule  this  court  is  pre- 
cluded from  examining  the  evidence  merely  for  the  purpose 
of  substituting  its  judgment  upon  its  weight  for  the  conda- 
sion  of  the  trial  court.  A  resort  to  the  rule  is  not  neces- 
sary, however,  in  this  case.  Thfe  evidence  points  so  strongly 
to  the  agency  of  the  Loan  &  Trust  Company,  as  found  by 
the  district  court,  as  to  leave  no  room  for  an  opposite  con- 
clusion. 

It  is  shown  that  the  principal  business  of  the  Loan  & 
Trust  Company  was  to  negotiate  loans  for  eastern  parties. 
It  was  its  habit,  upon  receiving  an  application  for  a  loan,  to 
forward  the  same  to  some  one  of  its  correspondents  in  the 
east  for  approval  and  acceptance.  The  Travelers'  Insur- 
ance Company  was  one  of  such  correspondents,  in  fact  it 
may  be  said  that  it  was  the  one  with  which  the  Loan  & 
Trust  Company  principally  transacted  such  business.  In 
pursuance  of  this  custom,  when  the  application  of  Jones 
was  received  it  was  forwarded  to  the  Travelers'  Insurance 
Company  for  its  approval.  The  abstract  of  title  at  this 
time  had  not  been  prepared.  Appellant  approved  the 
Jones  loan  and  forwarded  the  amount  ($10,000)  to  its  cor- 
respondent in  New  York  and  had  it  placed  to  the  credit  of 
the  Colorado  Company. 

If  Jones'  title  to  the  land  given  as  security  had  been 
perfect,  the  loan  would,  without  doubt,  have  been  consum- 
mated and  the  money  paid  without  delay,  but  it  was  found 
that  his  title  was  not  good,  and  for  this  reason  the  money 
was  withheld  by  the  Loan  Company. 

A  pertinent  inquiry  in  this  connection  is,  For  whose  ben- 
efit and  protection  was  the  payment  of  this  money  refused? 
There  can  be  but  one  answer  to  this  question  under  the 
evidence :  It  was  withheld  for  the  protection  of  the  Insui*- 
ance  Company.    And  certainly  in  so  doing  the  Colorado 
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Company  was  still  acting  as  the  agent  of  the  Insurance 
Company.  Had  it  been  acting  as  the  agent  of  Jones  it 
woald  have  paid  the  money  to  him,  or  if  it  had  refused, 
payment  could  have  been  compelled  by  Jones.  It  certainly 
cannot  be  claimed,  in  view  of  the  failure  of  the  title,  that 
Jones  could  have  compelled  the  payment  of  this  money  to 
him.  This  strongly  tends  to  show  that  the  Colorado  Com- 
pany was  at  that  time  not  acting  as  the  agent  of  Jones. 

It  is  claimed  by  appellant,  and  numerous  authorities  are 
cited  in  support  of  the  claim,  that  the  Colorado  Company 
acted  as  broker  in  the  transaction,  and,  as  Jones  first  em- 
ployed it  to  procure  the  money  for  him,  that  in  law  it  must 
be  considered  as  his  agent  for  the  entire  transaction  so  far 
as  any  agency  resulted  therefrom.  It  is  a  sufficient  answer 
to  this  contention  to  say  that  the  Colorado  Company  was 
the  agent  of  the  Travelers'  Insurance  Company  for  the  pur- 
pose of  making  loans  long  prior  to  the  time  of  the  Jones 
application.  It  was  not  only  negotiating  loans  for  the 
Travelers'  Insurance  Company,  but  it  was  collecting  inter- 
est upon  such  loans,  as  the  same  fell  due  from  time  to  time, 
and  forwarding  the  same  to  the  company's  principal  office, 
at  Hartford,  Conn.  It  was  doing  this  at  the  request  of  the 
Insurance  Company  and  as  its  agent.  It  is  further  shown 
by  the  testimony  of  Barrows,  an  employee  of  the  Insurance 
Company,  and  its  witness,  that  the  Colorado  Company  was 
authorized  to,  and  did,  collect  ihterest  upon  this  very  claim ; 
and  that  it  was  some  time  after  trouble  had  arisen  between 
the  Insurance  Company  and  the  Colorado  Company  before 
the  former  revoked  the  agency  of  the  latter.  It  then  ex- 
pressly notified  its  borrowers,  including  appellee,  that  the 
Colorado  Company  was  no  longer  authorized  to  collect  the 
interest,  and  issued  a  general  circular  to  this  effect.  If,  as 
now  claimed,  the  Colorado  Company  was  not  authorized  to 
collect  the  interest  and  had  not  been  in  the  habit  of  so 
doing,  why  was  such  a  circular  necessary  or  proper? 

It  is  in  evidence  that  Jones,  entertaining  the  belief  that 
Lothrop,  upon  reflection,  would  release  his  claim,  requested 
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the  Colorado  Company  to  hold  the  money.  It  is  claimed 
tliat  Jooes  by  this  made  the  Loan  Company  his  agent,  and 
consequently  can  only  look  to  it  for  redress.  Jones  only 
made  this  request,  however,  after  payment  to  him  had  been 
refused.  He  did  it  at  a  time  when  the  Colorado  Company 
held  the  money  as  the  agent  of  the  Insurance  Company  and 
would  not  pay  the  money  although  he  stood  ready  to  re- 
ceive it.  In  this  extremity,  he  asked  that,  instead  of  re- 
turning it,  it  should  be  retained,  in  order  that  he  might  yet 
secure  it,  should  he  be  able  to  present  a  satisfactory  title. 
Eventually  he  succeeded  so  far  as  the  title  was  conoerned. 
Still  the  money  was  withheld. 

In  this  state  of  the  record  we  see  no  reason  for  interfer- 
ing with  the  finding  of  the  trial  court  upon  the  question  of 
the  agency. 

The  remaining  objections  have  been  argued  together  by 
counsel.    They  are  two  in  number: 

1.  A  variance  is  claimed  between  the  case  made  upon  the 
trial  and  the  case  stated  in  the  complaint. 

2.  It  is  urged  that  the  case  made  is  not  one  cognizable  in 
equity. 

The  only  variance  between  the  proof  and  the  complaint 
arises  out  of  the  payment  by  Jones  of  the  money  which  he 
had  received.    This  occurred  at  the  trial,  and  it  was  neither 
necessary  nor  proper  to  anticipate  it  in  the  pleading.    Ap- 
pellee having  paid  and  appellant  having  accepted  all  the 
money  that  he  had  received  upon  his  note,  together  with 
all  the  interest  due  upon  the  same,  the  Insurance  Company 
was  placed  in  the  position  of  holding  a*  note  secured  by  a 
deed  of  trust  for  a  claim  that  bad  been  fully  satisfied. 
The  principal  contention  below  was  upon  the  liability  of 
Uee  for  the  money  advanced  by  the  Insurance  Com- 
to  the  Loan  &  Trust  Company  which  he  had  never 
ved. 

appearing  that  the  Colorado  Company  was  the  agent 
;he  Travelers'  Insurance  Company  in  receiving  this 
ty,  and  no  fraud  being  shown  on  the  part  of  Jones,  be 
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was  in  bo  way  responsible  for  the  money  withheld  by  the 
Colorado  Company ;  and  his  liability  having  been  fully  dis- 
charged, he  was  entitled  to  have  his  notes  canceled  and  the 
cloud  of  the  trust-deed  removed  from  his  title. 

The  jurisdiction  of  courts  of  equity  in  such  cases  is  too 
firmly  established  to  be  now  made  the  subject  of  contro- 
versy. 

Finding  no  error  in  the  record,  the  judgment  of  the  dis- 
trict court  is  affirmed. 

Affirmed. 

Mil.  Justice  Elliott,  having  presided  at  the  trial  below, 
did  not  participate  in  this  decision. 


Town  op  Salida  v.  MoKiNNAi 

1.  Municipal  Liabilitt  fob  Defbctivx  Street.— An  incorporated 
town  may  be  held  liable  for  damages  occasioned  by  a  defective  street, 
provided  there  has  been  a  dedication  of  the  street  to  public  use,  and 
an  acceptance  of  such  use  by  the  proper  authoritie& 

2l  Evidence  of  Dedication  and  Acceptance.—  Evidence  that  a  street 
through  the  main  business  part  of  a.  town  is  a  public  thoroughfare 
generally  traveled,  and  that  the  municipal  ofiScers  have  voluntarily 
assumed  to  keep  the  same  in  repair,  is  sufficient  prtTna/acte  to  war- 
rant a  finding  that  the  street  has  been  duly  dedicated  and  accepted 
as  a  public  highway. 

8.  OBJECTIONS)  When  to  be  Presented.— Objections  to  pleadings  and 
evidence  raised  for  the  first  time  in  this  court  must  be  considered,  if 
at  all,  with  much  allowance. 

4.  Indefinite  Testimony,  When  Insufficient.—  Upon  a  cause  of  ac- 
tion to  recover  for  certain  expenses,  evidence  that  the  expenditures 
**  might  amount  to  fSMM)  probably  ^  is  too  indefinite  to  found  a  re- 
covery upon. 

6L  Measure  of  Recovery  by  Husband.—  Even  if  a  husband  may  in 
extreme  cases  recover  for  his  services  in  nursing  his  wife  where  her 
injuries  have  been  caused  by  the  negligence  of  another,  the  recovery 
must  be  for  the  value  of  his  services  as  a  nurse,  and  not  for  the 
amount  of  wages  lost  by  abstaining  from  other  employment 
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(L  Error  Relating  to  Tkstimony  —  Curbd,  When  and  How.— When 
certain  testimony  has  been  erroneously  admitted  and  submitted  to 
the  jury,  the  error  may,  under  certain  circumstances,  be  cured  by  a 
modification  of  the  verdict  and  judgment  00  as  to  save  the  neoessitj 
of  a  new  triaL 

Appeal  from  District  Court  of  CTuiff^  County, 

m 

This  was  an  action  by  Sara  McEinna,  plaintiff  below,  for 
a  personal  injury  occasioned  by  falling  into  an  excavation 
in  the  street  of  the  town  of  Salida.  The  excavation  was 
about  six  feet  in  width,  eight  or  nine  feet  in  depth,  and  ex- 
tended about  seventy  feet  along  the  sidewalk  of  the  main 
business  street  of  the  town. 

The  plaintiff  testified  in  substance:  "On  July  20, 1887, 
I  had  occasion  to  go  over  to  town  for  some  necessaries  for 
the  house.  *  *  *  I  did  not  know  anything  about  that 
excavation  being  there ;  I  had  not  been  by  that  excavation 
at  all.  I  did  not  run  against  anything;  I  moved,  made  one 
step,  and  fell."  She  had  fallen  into'  the  excavation  and 
was  severely  injured.  The  accident  occurred  about  9 
o^clock  at  night,  and  there  was  no  light  or  fence  about  the 
excavation  at  the  time. 

The  plaintiff  was  a  woman  fifty-six  years  old,  strong  and 
healthy.  She  lived  with  her  husband  John  McKinna,  and 
was  the  mother  of  six  children.  She  did  the  work  for 
the  family.  The  evidence  of  plaintiff's  attending  physician, 
shows  that  hen  injury  consisted  of  a  fracture  of  the  upper 
thigh  bone  about  two  inches  below  the  hip  joint.  Plaintiff 
was  confined  to  her  bed  between  three  and  four  months 
and  suffered  intense  and  excruciating  pain  from  her  broken 
limb.  Her  physician  further  testified  that  by  reason  of  the 
injury  the  broken  limb  was  at  the  date  of  trial  (ten  months 
after  the  accident)  one  inch  shorter  than  the  other ;  that  the 
injury  permanently  impaired  plaintiff's  health,  and  that  he 
thought  she  would  suffer  pain  at  every  change  of  the 
weather. 

The  plaintiff  recovered  a  verdict  and  judgment  for  $5,500. 
The  defendant  appeals. 
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Mr.  G.  K.  Haetkn8tein,  for  appellant. 

Mr.  R.  K.  Hagam,  for  appellee. 

Mb.  Justice  Eluott  delivered  the  opinion  of  the  court. 

The  facts  of  this  case  are  practically  undisputed,  the  de- 
fendant having  offered  no  testimony  at  the  trial.  Two 
questions  only  require  consideration  upon  this  appeal. 

1.  It  is  admitted  by  the  answer  that  the  defendant  be- 
low was,  at  the  time  of  the  happening  of  the  injury  com- 
plained of,  a  duly  incorporated  town  in  this  state.  It  is 
conceded  by  counsel  for  appellant  that  such  a  municipality 
may,  ander"  certain  circumstances,  be  held  liable  for  dam- 
ages  occasioned  by  a  defective  street,  provided  there  has 
been  a  dedication  of  the  street  to  public  use,  and  an  accept- 
ance of  such  use  by  the  proper  authorities.  But  in  this  case 
it  is  contended  that  neither  the  allegations  nor  the  evidence 
show  that  the  street  where  the  injury  occurred  had  been 
thus  dedicated  and  accepted,  so  as  to  make  it  incumbent 
upon  the  town  to  keep  the  same  in  repair. 

What  does  the  record  disclose  in  regard  to  this  conten- 
tion? In  the  complaint  it  is  alleged  in  substance  that  it 
was  the  duty  of  the  town  to  keep  its  streets  in  good  order; 
and  that  the  street  and  sidewalk  where  the  injury  occurred 
were  at  the  time  common  thoroughfaros,  constantly  and 
.  always  used  by  the  citizens  of  said  town  and  others  as  such. 
These  averments,  though  not  according  to  the  most  approved 
precedents,  are  sufBcient  in  substance  to  support  a  judg- 
ment in  favor  of  plaintiff,  the  defendant  having  joined  issue 
upon  them  and  gone  to  trial  and  verdict  without  objection. 
On  the  trial  evidence  was  given  by  competent  witnesses  to 
the  effect  that  the  excavation  where  the  injury  occurred 
was  in  a  street  running  through  the  main  business  part  of 
the  town ;  that  both  sides  of  said  street  were  occupied  by 
business  houses  and  residences;  that  banking  houses,  post- 
office,  opera  house,  stores  and  doctors'  offices  fronted  upon 
the  street;  that  the  street  was  a  public  ilwroughfare  gener- 
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aJly  traveled  hy  the  citizens  of  Salida,  and  that  the  excaTSr 
tion  waa  in  the  sidewalk  on  the  main  residence  side  of  the 
street. 

The  street  and  water  commissioner  testified  in  snbstanoe 
as  follows:  The  excavation  was  commenced  about  the 
middle  of  February  and  completed  about  the  middle  of 
April,  1887.  I  gave  the  owner  of  the  adjacent  jmiperty 
who  made  the  excavation  notice^  and  he  put  up  a  fragile 
fence.  That  was  in  March,  1887.  He  kept  up  the  fence  for 
some  weeks  and  then  it  fell  down.  /  reported  the  fact  to  the 
mayor  and  he  told  me  to  request  the  owner  to  put  up  red  lighk. 
The  next  night  I  saw  two  red  lights,  one  at  each  corner. 
The  fence  did  not  remain  up  more  than  three  or  four  weeks. 
After  that  temporary  fences  were  put  up  at  the  corners.  I 
think  there  had  not  been  any  lights  there  for  some  time  be- 
fore the  accident.  The  owner  said  it  was  impossible  to 
keep  a  fence  up.  /  reported  the  earns  to  the  eo^nmittee  en 
streets  and  they  told  me  to  have  him,  put  up  red  lights.  1  re- 
ported him  so  often  I  got  tired.  I  reported  to  the  mxtyor  after 
he  allowed  the  lights  to  go  out^  and  also  to  the  chairm^an  of 
the  comfnittee  on  streets  and  alleys.  They  instructed  me  to  re- 
quest or  command  the  owner  to  put  up  the  fence  and  also  the 
lights.  I  don't  think  the  town  took  any  steps  after  I  noti- 
fied the  oflScers  that  the  owner  failed  to  keep  the  lights  and 
the  fence  up.  Probably  it  was  two  or  three  weeks  since  I 
had  seen  any  lights  before  the  accident.  I  had  diflSculty 
with  the  owner  of  the  property.  /  was  trying  to  get  the 
water  through  the  street  on  that  side,  so  that  it  would  run 
through  the  business  part  of  the  town.  I  had  to  put  a  fume 
in  on  the  autside  to  protect  thewaU.  I  huiU  a  jlums  at  the 
expense  of  the  city  to  protect  the  owners  wall. 

The  evidence,  as  above  stated,  was  suflScient  prima  facie 
to  warrant  the  jury  in  finding  that  the  street  where  the  in- 
jury occured  had  been  duly  dedicated  to  public  use,  that  the 
town  had  accepted  and  recognized  the  same  as  a  public 
highway,  and  had  voluntarily  assumed  the  responsibility  of 
keeping  the  same  in  repair.    Bouvier's  Law  Dictionary;  2 
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Dillon  Mun.  Corp.,  sec.  642  and  notes ;  Manderschid  v.  City 
of  Dvhuqvs^  29  Iowa,  73.  The  evidence  was  also  sufficient 
to  warrant  the  finding  that  the  proper  town  officials  had 
due  notice,  but  did  not  exercise  reasonable  diligence  in  their 
efforts  to  keep  the  street  where  the  accident  happened  free 
from  danger.  The  special  objection  that  the  pleadings  and 
evidence  are  insufficient  to  show  a  dedication  and  accept- 
ance of  the  street  is  raised  for  the  first  time  in  this  court, 
and  so  must  be  considered,  if  at  all,  with  much  allowance. 
If  such  objection  had  been  interposed  in  apt  time  in  the 
court  below,  the  allegations  and  proof  might  perhaps  have 
been  made  more  specific.  Bliss  on  Code  Pleadings,  sec.  438 ; 
Machette  v.  Wanlesa^  1  Colo.  229 ;  Higgina  v.  Armstrong^  9 
Colo.  57. 

2.  As  a  second  and  separate  cause  of  action  the  plaintiff 
seeks  to  recover  certain  damages  alleged  to  have  been  sus- 
tained by  her  husband  by  reason  of  her  injuries.  The  sup- 
posed damages  of  the  husband  are  specially  set  forth  with 
an  averment  that  he  had  by  writing  duly  assigned  the  same 
to  plaintiff.  On  the  trial  objection  was  interposed  to  the  in- 
troduction of  evidence  in  support  of  such  assigned  claim. 
The  objection  was  overruled ;  and  the  jury  were  instructed 
that  if  they  should  find  for  plaintiff  they  should  include  in 
their  verdict,  in  addition  to  her  own  damages,  the  expenses 
incurred  by  her  husband,  and  also  the  value  of  his  services 
in  nursing  and  attending  her. 

It  is  unnecessary  to  determine  whether  plaintiff  could 
under  any  circumstances  recover  upon  the  second  cause  of 
action  as  alleged.  Even  though  the  husband  may  in  cases 
of  this  kind  maintain  an  action  for  such  damages  as  he 
himself  has  specially  sustained  on  account  of  his  wife's  in- 
juries, and  even  though  such  cause  of  action  may  be  as- 
signable so  as  to  entitle  the  assignee  to  sue  in  his  own  name 
under  our  practice, —  a  point  we  do  not  decide, —  still,  the 
evidence  offered  in  this  case  was  not  sufficient  to  warrant  a 
recovery  upon  the  second  cause  of  action.  The  husband's 
testimony  was  that  during  his  wife's  sickness  he  spent 
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money  for  medicines,  stimulants  and  other  necessaries  for 
her  benefit,  and  that  the  same  '^  might  amount  to  $200 
probably."  This  was  too  indefinite  and  uncertain  to  found 
a  recovery  upon.  He  also  testified  that  he  lost  four  months' 
time  from  his  work  at  "the  round-house  of  the  railroad" 
in  consequence  of  attending  upon  his  wife  during  her  illness, 
and  so  lost  his  wages,  which  were  from  $50  to  $53.75  per 
month.  Even  if  the  husband  may  recover  for  his  services 
in  nursing  his  wife  in  extreme  cases  of  this  kind,  the  re- 
covery must  be  for  ths  value  of  his  services  <m  a  nurse  to  his 
sick  wife,  and  not  for  the  amount  of  wages  lost  by  abstain- 
ing from  other  employment.  There  was  no  testimony  show- 
ing the  value  of  his  services  as  a  nurse.  2  Thompson  on 
Negligence,  p.  1240;  Smith  v.  City  of  St,  Joseph,  55  Mo.  456. 

The  submission  of  the  testimony  concerning  the  husband's 
expenditures  and  loss  of  wages  to  the  jury  as  a  basis  for 
increasing  the  plaintiff's  damages,  is  the  only  substantial 
error  apparent  in  the -record.  It  is  clear,  however,  that  the 
jury  could  not  have  been  led  to  increase  the  verdict  more 
than  $200  on  account  of  the  alleged  expenditures,  nor  more 
than  $215  on  account  of  the  alleged  loss  of  time  and  wages. 
Hence,  the  prejudice  caused  to  appellant  by  the  introduction 
and  submission  of  the  improper  testimony  may  be  com- 
pletely removed  by  a  modification  of  the  judgment,  and 
thus  the  necessity  of  another  trial  may  be  obviated.  The 
supreme  court  of  Wisconsin  pursued  this  course  in  a  similar 
case.    Kcuvanaugh  v.  City  of  JwnesviUe,  24  Wis.  618. 

In  accordance  with  the  foregoing  views  the  judgment  is 
reversed  and  the  cause  remanded,  with  directions  to  the 
district  court  to  allow  the  plaintiff  to  remit  from  the  ver- 
dict the  sum  of  $415,  and  that  upon  remitting  such  amount 
she  may  have  judgment  entered  in  her  favor  for  the  residue 
of  the  verdict  and  costs,  as  of  the  day  when  the  original 
judgment  was  rendered.  If  plaintiff  shall  refuse  to  remit 
such  sum,  then  the  district  court  is  directed  to  set  aside  the 
verdict  altogether  and  grant  a  new  trial  The  appellant 
shall  recover  costs  in  this  court, 

Beversed  with  directions. 


1891.] 


Edwabds  y.  Smith. 


529 


Edwabds  v.  Smith. 

1.  Trial  by  Stipulation.— Where  partdee  appear  and  by  stipulation 

submit  their  controversy  to  a  court  having  jurisdiction  of  the  subject- 
matter  thereof,  they  cannot  afterwards  be  heard  to  question  the  au- 
tliority  of  such  tribunal. 

2.  Objkctionb  to  iNSTRUcnoNS,  How  Made.—  Objections  to  instruc- 

tions should  be  specific,  so  as  to  afford  the  trial  court  an  opportunity 
for  reviewing  and  correcting  the  charge  if  found  erroneous. 

Appeal  from  District  Court  of  Eagle  County. 

This  action  was  originally  begun  before  a  justice  of  the 
peace.  Subsequently  an  appeal  was  taken  to  the  county 
court,  where  the  following  stipulation  was  entered  into : 

"  It  is  stipulated  by  and  between  the  parties  to  this  ac- 
tion that  the  venue  therein  be  changed  from  the  county 
court  of  Eagle  county,  Colorado,  to  the  district  court.  *  *  * 
And  it  is  further  stipulated  and  agreed  that,  upon  the  trial 
of  this  action  in  the  said  district  CQurt  of  Eagle  county, 
all  matters  and  differences  arising  and  growing  out  of  the 
use,  injuries  or  damages  to  the  team  of  horses  and  wagon, 
Tvhich  defendant  now  has  possession  of  by  virtue  of  a  jadg- 
ment  rendered  at  the  June  term,  A.  D.  1887,  of  said  dis- 
trict court,  sitting  in  and  for  Eagle  county,  in  an  action 
between  the  parties  hereto,  may  be  adjudicated  upon  up 
to  and  including  the  day  of  trial  by  said  district  court." 

The  cause  being  called  for  trial  in  the  district  court,  it 
was  further  "  agreed  by  the  parties  hereto  in  open  court 
that  six  jurors  shall  try  this  cause."  The  trial  resulted  in  a 
verdict  and  judgment  in  favor  of  the  plaintiff.  Smith,  for 
the  sum  of  $174.75.  The  defendant,  Edwards,  appeals  to 
this  court. 

Mr.  A.  T.  GuNNELL  and  Mr.  A.  R  Bbown,  for  appellant. 

Messrs.  Montgomery  &  Fbost,  for  appellee. 

Me.  JusTiOE  Elliott  delivered  the  opinion  of  the  court. 

It  is  contended  by  counsel  for  appellant  that  the  action 
is  one  of  equitable  cognizance,  and  so  not  within  the  juris- 
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diction  of  the  justice  of  the  peace  before  whom  the  suit 
wa9  originally  instituted.  Upon  this  ground  it  is  assigned 
for  error  that  the  district  court  was  without  jurisdiction  to 
try  the  cause. 

Whether  the  objection  to  the  jurisdiction  of  the  district 
court  might  have  been  maintained  if  it  had  been  insisted 
on  in  apt  time  without  waiver,  we  need  not  consider.  There 
being  no  necessity  for  written  pleadings  in  cases  originat- 
ing before  justices  of  the  peace,  the  question  whether  the 
justice  has  jurisdiction  in  a  particular  case  must  ordinarily 
be  determined  from  the  evidence.  In  this  case,  however, 
we  regard  the  stipulation  entered  into  between  the  parties 
as  decisive  of  the  jurisdictional  question. 

After  the  cause  had  reached  the  county  court  the  parties 
entered  into  a  stipulation  in  writing,  making  it  a  part  of 
the  record,  to  the  effect  that  the  cause  should  be  removed 
into  the  district  court,  and  that  certain  specified  matters 
and  differences  between  them  should  be  there  tried.  The 
parties  appeared  in  the  district  court,  and  went  to  trial  in 
pursuance  of  such  stipulation.  Having  thus  voluntarily 
submitted  their  controversy  to  a  court  having  jurisdiction 
of  the  subject-matter  thereof,  they  cannot  afterwards  be 
heard  to  question  the  authority  of  such  tribunal.  This  is 
no  violation  of  the  principle  that  consent  cannot  confer 
jurisdiction  over  the  subject-matter  of  a  cause.  The  con- 
stitutional jurisdiction  of  the  district  court  extends  to  ^^  all 
causes,  both  at  law  and  in  equity."  It  was  competent  for 
the  parties  by  stipulation  to  waive  any  objection  they  might 
have  to  the  trial  of  the  cause  by  the  county  court  on  ap- 
peal, or  by  the  district  court  on  change  of  venue,  and  to 
voluntarily  submit  their  matters  of  difference  to  trial  by  the 
district  court,  which  they  did.  Lyon  v.  Washburfiy  3  Colo. 
201;  Behymer  v.  NordXoK^  12  Colo.  352,  and  cases  there 
cited. 

The  court  charged  and  instructed  the  jury  orally  by  con- 
sent. It  does  not  appear  that  any  speoifio  chjections  were 
made  to  any  part  of  the  charge.  At  the  close  of  the  charge. 
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exception  was  taken  as  follows :  **  To  which  charge  and  in- 
structions to  the  jnry,  and  each  and  every,  part  thereof, 
said  plaintiff,  by  his  counsel,  then  and  there  duly  excepted.'' 
It  is  well  settled  that  general  exceptions  taken  in  this  way 
are  not  sufficient,  since  it  is  evident  they  do  not  point  out 
any  specific  objection  so  as  to  afford  the  trial  court  an  op- 
portunity for  reviewing  and  correcting  the  charge  if  found 
erroneous.  KeHh  v.  Wellsj  14  Colo.  321,  and  cases  there 
cited. 

This  disposes  of  the  assignments  of  error  so  far  as  they 
are  properly  presented  by  the  abstract  and  brief  of  ap- 
pellant. The  case  has  been  twice  tried,  first  by  the  justice 
of  the  peace,  and  second  by  a  jury  in  the  district  court,  with 
substantially  the  same  result  at  each  trial.  ISTo  substantial 
errors  have  been  made  apparent  on  this  appeal.  The  judg- 
ment of  the  district  court  is  affirmed. 

AJlrmed. 


m 

XTniybbsal  Fibb  Ins.  Co.  y.  Tabob  bt  al.,  Gabnishbbs. 

!•  Cobfobations  —  Balance  Unpau)  of  Stockholdbb's  Subscbip- 
nON. —  The  unpaid  balance  upon  a  stockholder's  subscription  is  not 
primarily  a  legal  debt  due  the  corporation,  and  no  cause  of  action 
can  be  maintained  therefor  in  its  name  till  the  statutory  demand  has 
been  made  and  the  statutory  period  thereafter  has  expired. 

2L  Gabnibhicsnt  PBOGBEDiKas  —  LiABnjTY  OF  Gabnisheb —  In  the  ab- 
sence of  fraud  between  defendant  and  a  garnishee,  the  latter  cannot 
be  placed,  through  garnishment  proceedings,  in  a  worse  position 
than  if  defendant's  claim  were  enforced  by  defendant  himself.  And, 
in  the  absence  of  statute,  if  the  assessment  or  demand  has  not  been 
previously  made  in  accordance  with  law,  the  garnishee  is  not  liablei 

a  Cbbditob's  Rembdy  Against  Unpaid  Subscbiftion.  —  By  proper 
proceedings  in  equity,  however,  the  unpaid  balance  of  the  stockhold- 
er's subscription  may  be  applied  to  the  discharge  of  the  corporation 
debts. 

4  Equity  PBOCEDtniB  Statutoby  in  This  State.—  In  this  state  the 
rule  last  above  mentioned  is  substantially  inrescribed  by  statute  and 
the  procedure  in  equity  thus  provided  for  is  exclusive  in  suit  by  the 
creditor,  notwithstanding  the  substitution  of  a  Civil  Ck>de  in  place  of 
the  common-law  procedura 
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Error  to  District  Cowrt  of  Arapahoe  County. 

Mr.  E.  Miles,  for  plaintiff  in  error. 

Mr.  R  D.  Thompson  and  Mr.  L.  C.  Bockwbll  for  defend- 
ants in  error. 

Chief  Justioe  Helm  delivered  the  opinion  of  the  court 

This  cause  was  tried  to  the  court  below  on  an  agreed 
statement  of  facts.  Plaintiff  in  error  obtained  judgment 
by  default  for  $500  and  interest  against  the  Tabor  Fire  In- 
surance Company,  a  corporation  existing  under  the  laws  of 
Colorado.  The  execution  issued  was  returned  "  no  property 
found,"  and  the  corporation  having  ceased  to  do  business, 
the  debt  remains  unsatisfied. 

Defendants  in  error  were  subscribers  to  the  capital  stock 
of  the  Tabor  Fire  Insurance  Company,  having,  however, 
paid  but  about  twenty-five  per  cent,  of  the  par  value  of  the 
stock  taken  by  them.  The  present  proceeding  is  under  the 
statute  rating  to  garnishments  after  judgment.  Defend- 
ants in  error,  as  garnishees,  answered  denying  liability  to 
the  defendant  company.  Issue  being  taken  upon  this  an- 
swer, the  question  was  tried,  resulting  in  a  judgment  in  favor 
of  the  garnishees.  To  review  this  judgment  the  present 
writ  of  error  was  sued  out. 

Several  questions  are  presented  by  the  assignments  of 
error  and  arguments  of  counsel.  But  since  a  determination 
of  one  of  these  questions  will  be  decisive  of  the  present  re- 
view, we  deem  it  unnecessary  to  notice  the  others. 

By  statute  a  stockholder  is  not  required  to  pay  any  in- 
stalment upon  the  unpaid  balance  of  his  subscription  until 
'*  twenty  days  after  personal  demand  therefor,  or  in  cases 
where  personal  demand  is  not  made,  within  thirty  days 
after  a  written  or  printed  demand  has  been  deposited  in  the 
postoflBce.  *  ♦  *»  Mills'  Ann.  Stats.,  sea  480.  The 
stockholder's  unpaid  balance  upon  his  subscription  is  not  in 
and  of  itself  a  legal  debt  due  the  corporation.    And  until 
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demand  is  made  as  above  provided  and  the  period  men- 
tioned has  expired,  no  cause  of  action  accrues  in  favor  of 
the  corporation  and  no  action  can  be  maintained  in*  its  name. 
Morawetz  on  Private  Corp.,  sees.  143,  823.  Since,  in  the  ab- 
sence of  fraud  between  defendant  and  a  garnishee,  the  latter 
cannot,  by  virtue  of  garnishment  proceedings,  be  placed  in 
a  worse  position  than  he  would  occupy  if  defendant's  claim 
against  him  were  enforced  by  defendant  himself,  it  is  held 
that  in  cases  like  the  present,  where  the  assessment  or  de- 
mand has  not  been  made  in  accordance  with  law,  the  gar- 
nishee is  not  liable.  Morawetz,  sec.  143,  sujpra;  Waples  on 
Attachment  &  Garnishment,  p.  202 ;  Drake  on  Attachments, 
sec.  458 ;  McEVoy  v.  Crocker^  18  Nev.  238 ;  Simpson  v.  Rey- 
noldsj  71  Mo.  594. 

But  judgment  creditors  of  corporations  are  not  remedi- 
less. By  proper  proceedings 'in  equity,  as  well  before  as 
after  dissolution,  in  cases  of  insolvency  or  of  failure  or  re- 
fusal to  levy  the  requisite  assessments,  the  unpaid  balance 
of  the  stockholders'  subscription  may  be  reached  and  ap- 
plied to  the  discharge  of  their  judgments.  Lcm^a  Appeal^ 
105  Pa.  St.  49 ;  2  Morawetz  on  Private  Corp.,  §  821 ;  Hatch 
V.  Adams,  101  IT.  S.  205 ;  Taylor  on  Private  Corp.,  §§  661, 
703. 

Counsel  for  appellant  urges  that  in  this  state,  since  forms 
of  action  have  been  abolished,  the  foregoing  rules  and  au- 
thorities are  inapplicable.  He  contends  that,  however  it 
may  be  under  the  common-law  procedure,  it  is  not  now 
Becessary  here  to  resort  to  a  suit  in  equity  or  to  await  the 
corporation's  demand  for  instalments  upon  unpaid  sub- 
scriptions, and  that  the  proceeding  by  garnishment  is  main- 
tainable, though  but  for  the  adoption  of  the  Civil  Code  it 
would  not  be.  Such  a  view  has,  we  believe,  been  taken  in 
one  or  more  of  the  states  where  the  reformed  procedure 
has  superseded  the  procedure  at  common  law.  We  shall 
not  determine  whether,  under  like  circumstances,  this  view 
would  be  accepted  here.  The  action  of  the  legislature,  in 
our  judgment,  forbids  the  maintenance  of  the  present  pro- 
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oeeding.    In  the  chapter  on  corporations,  already  referred 
to,  it  is  provided  that : 

"  If  any  corporation  or  its  authorized  agent  shall  do  any 
act  which  shall  subject  it  to  a  forfeiture  of  its  charter  or 
corporate  powers,  or  shall  aUow  any  execution  or  decree 
of  any  court  of  record  for  a  payment  of  money,  after  de- 
mand made  by  the  officer,  to  be  returned  ^no  property 
found,'  or  to  remain  unsatisfied  for  ten  days  after  such  de- 
mand, or  shall  dissolve  or  cease  doing  business,  leaving 
debts  unpaid,  suits  in  equity  may  be  brought  against  all 
persons  who  were  stockholders  at  the  time,  or  liable  in  any 
way  for  the  debts  of  the  corporation,  by  joining  the  corpo- 
ration in  such  suit,  and  each  stockholder  may  be  required 
to  pay  such  debts  or  liabilities  to  the  extent  of  the  unpaid 
portion  of  his  stock.    ♦    *    *  "    Mills'  Ann.  Stat&,  §  497. 

This  section  expressly  recognizes  and  preserves  in  sab- 
stance  the  equitable  remedy  existing,  where  the  common-law 
procedure  prevails,  for  cases  wherein  no  proper  assessment 
has  been  made  in  accordance  with  the  statute.  We  are  of 
the  opinion  that  this  remedy  should  be  given  the  same  ex- 
clusive force  as  pertains  to  the  similar  suit  in  common-law 
jurisdictions  which  it  supplanted. 

Plaintiff  in  error  should  have  proceeded  under  section 
497  aforesaid  instead  of  attempting  to  avail  himself  of  the 
garnishment  provisions. 

The  judgment  of  the  court  below  is  affirmed. 

AffirfMd. 

Mb.  JusnoB  Eluott  not  sitting. 


Oabteb  v.  Cnr  of  Dubakoo. 

1.  Removal  of  Municipal  Officeb— When  Discbbtion abt.  — Wben 
the  tenure  of  a  municipal  office  is  at  the  pleasure  of  theappointiiig 
body,  the  power  to  remove  is  discretionary  and  may  be  exeraaed 
without  notice  or  hearing. 
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2,  Powers  op  City  Council  Conckrnino  Removals  from  Office.— 
The  city  council  is  primarily  a  legislative  and  administrative  body, 
but  it  may  now  be  clothed  with  at  least  gua«t-judicial  authority  in 
connection  with  removals  from  municipal  offices. 

dk  Manner  of  Removal  —  Distinction  Between  Offices.—  A  dis- 
tinction in  regard  to  the  manner  of  removals  exists  between  those 
offices  which  are  of  the  essence  of  the  corporation  and  those  which 
are  not  A  removal  from  an  office  (that  of  alderman,  for  instance) 
which  is  of  the  essence  of  the  corporation  can  only  take  place  for 
cause,  and  must  be  upon  notice  and  investigation,  with  opportunity 
to  be  heard. 

4  Discretion  of  Council  in  Absence  of  Deception  or  Fraud.— The 
motives  actuating  councilmen  in  connection  with  removals  are  not 
ordinarily  subject  to  judicial  inquiry.  And  in  the  absence  of  decep- 
tion or  fraud,  courts  decline  to  interfere  with  the  declaration  of  dis- 
cretionary municipal  pleasure  by  the  council 

5.  Statutory  Powers  Not  Affected  by  Ordinances  or  By-laws.— 
It  is  not  within  the  power  of  a  municipal  corporation  by  ordinance 
or  by-law  either  to  extend  or  restrict  the  authority  conferred  upon 
the  council  by  statuta 

Certiorari:  Rvle  to  Show  Ca/use. 

Mr.  O.  S.  Galbbbath  and  Mr.  William  E.  Beck,  for  pe- 
titioiLer. 

Messrs.  Bussell  &  McCloskey  and  Messrs.  Wilson  & 
McCloskby,  for  respondents. 

Chief  Justice  Helm  delivered  the  opinion  of  the  court. 

Carter  was  duly  elected,  by  the  city  council,  police  mag- 
istrate of  the  city  of  Durango.  While  engaged  in  the  dis- 
charge of  his  duties,  the  council,  by  resolution,  removed 
him  and  appointed  a  successor.  The  present  proceeding  is 
brought  to  quash  or  annul  the  action  of  the  council  in  the 
premises  upon  the  ground  that  such  action  was  without 
jurisdiction. 

Under  the  statute  existing  at  the  time  of  the  proceedings 
recited  in  the  record,  the  police  judge  or  magistrate,  whose 
appointment  was  optional  with  and  made  by  the  city  coun- 
cil, held  his  office  during  the  ^'pleasure"  of  that  body. 
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Mills'  Ann.  Stats.,  sec.  4504.  When  the  tenure  of  a  munic- 
ipal oiBce  is  at  the  pleasure  of  the  appointing  body,  the 
power  to  remove  is  discretionary  and  "  may  be  exercised 
without  notice  or  hearing."  1  Dillon,  Mun,  Corp.  (3d  ed.), 
sec.  250. 

Counsel  for  petitioner  ably  and  ingeniously  argue  that 
the  statutory  provision  above  mentioned  subjecting  the 
police  magistrate's  incumbency  to  the  ^'pleasure"  of  the 
council  does  not  correctly  indicate  the  intention  of  the  leg- 
islature ;  that  it  was  adopted  by  inadvertence  or  mistake 
while  attempting  to  amend  otherwise  the  section  in  which 
it  occurs.  Some  of  the  reasons  advanced  are  plausible  and 
may  be  sustained  by  the  rules  of  construction  relied  on. 
But  without  specifically  considering  either  the  reasons  or 
rules  in  question,  it  is  sufficient  for  us  to  say  that  more 
controlling  and  at  least  equally  pertinent  principles  of  stat- 
utory interpretation  forbid  our  acceptance  of  counsers 
theory.  The  provision  must  be  regarded  as  in  full  force 
and  binding  upon  the  judiciary. 

The  city  council  is  primarily  a  legislative  and  adminis- 
trative body.  Its  powers  and  duties  are  not  essentially 
judicial.  In  People  ex  rel.  v.  District  Courts  6  Colo.  534,  a 
doubt  was  expressed  as  to  whether  under  the  constitution 
the  council  could  be  invested  with  judicial  authority.  We 
there  held  in  effect  that  an  investigation  of  charges  pre- 
ferred against  the  city  solicitor  with  a  view  solely  to  re- 
moval from  office  was  not  a  judicial  proceeding.  We  are 
now  inclined  to  say  that  while  the  action  in  question  was 
not  an  exercise  of  ordinary  judicial  power,  it  -  might  have 
been  termed  ^i/a^^ judicial.  Moreover,'  since  that  opinion 
was  written,  the  limitation  upon  legislative  discretion  in 
regard  to  the  lodgment  of  judicial  power  has  been  modified 
by  constitutional  amendment.  Mills'  Const.  Annotations, 
sec.  373-  And  whatever  foundation  for  doubt  may  have 
formerly  existed,  there  is  no  question  but  that  the  city 
council  may  now  be  clothed  with  at  least  j?/a«-judicial  au- 
thority in  connection  with  removals  from  municipal  offices. 
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But  it  does  not  follow  that  the  possession  or  exercise  of 
judicial  power  is  a  prerequisite  to  all  such  removals.  A 
broad  distinction  in  this  regard  is  recognized  by  the  author- 
ities, between  those  offices  which  are  of  the  essence  of  the 
corporation  and  those  which  are  not.  For  instance,  an 
alderman  can  only  be  removed  upon  notice  and  investiga- 
tion with  opportunity  to  be  heard  in  his  defense  {Board  v. 
Darrow,  13  Colo.  460  and  citations);  'while  an  officer  whose 
appointment  is  optional  with  and  made  by  the  council  and 
who  holds  at  its  pleasure,  may,  as  we  have  seen,  be  sum- 
marily removed  without  notice  or  hearing.  In  the  former 
case,  a  caiise  for  amotion  must  exist,  and  the  proceeding 
possessing  many  of  the  features  of  judicial  action  is  prop- 
erly characterized  as  ^t^o^ judicial ;  in  the  latter  case,  there 
need  be  no  cause  for  removal  save  the  arbitrarv  will  of  the 
council,  and  the  expression  of  that  "will  is  destitute  of  judi- 
cial characteristics. 

When,  as  in  the  case  at  bar,  the  tenure  of  office  is  during 
the  pleasure  of  the  council,  the  subject  of  amotion  is  al- 
most entirely  within  the  discretion  and  control  of  that 
body.  The  motives  actuating  councilmen  in  the  premises 
are  not  ordinarily  subject  to  judicial  inquiry.  And  univer- 
sally, we  believe,  in  the  absence  of  deception  or  fraud, 
courts  declme  to  interfere  with  the  declaration  of  discre- 
tionary  municipal  pleasure  by  the  council.  Hudson  v.  Denr 
ver,  12  Colo.  157. 

The  fact  that  an  ordinance  had  been  adopted  by  the  mu- 
nicipal authorities  of  Durango  providing  for  the  preferment 
of  charges  and  a  hearing  upon  notice  preliminary  to  remov- 
als from  office,  does  not  alter  the  result  to  which  the  fore- 
going conclusions  would  lead.  The  council  were  not  bound 
to  supply  any  specific  procedure  for  the  removal  of  police 
magistrates.  The  ordinance  in  question  is  general,  relating 
to  a  number  of  offices,  in  some  of  which  removals  are  not 
discretionary  with  that  body.  It  reads .  "  Any  officer 
named  above  may  be  removed  by  a  majority  of  the  city 
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council  for  incompetency  or  dereliction  or  violation  of  duty 
whenever  the  council  think  the  interests  of  said  city  require 
such  removal.  Pramdedy  that  no  officer  shall  be  removed 
as  aforesaid  until  he  shall  have  notice  of  such  intent  of  re- 
moval and  the  charge  or  charges  preferred  against  him 
served  on  him  by  the  city  clerk,  and  an  opportunity  to  ex- 
culpate himself  before  the  city  council.    ♦    *    *  » 

We  cannot  assume  that  in  adopting  this  ordinance  the 
councilmen  intended  to  curtail  their  statutory  power  of  re- 
moving at  pleasure,  and  limit  themselves  to  removals  for 
the  specified  causes  alone.  Besides,  it  is  extremely  doubt- 
ful if  such  intent,  had  it  existed,  could  be  thus  given  any 
force  or  effect.  For  it  is  not  within  the  power  of  a  munici- 
pal corporation  by  ordinance  or  by-law  either  to  extend  or 
restrict  the  authority  conferred  by  statute.  1  DiUon^  Man. 
Corp.,  sec.  317. 

It  will  be  observed  that  the  procedure  specified  in  the 
ordinance  above  mentioned  is  limited  to  removals  for  ^  in- 
competency "  or  "  dereliction  or  violation  of  duty."  We 
are  not  apprised  by  the  record  that  Carter  was  removed 
upon  either  of  these  grounds.  The  sole  action  through 
which  his  removal  was  ultimately  accomplished  was  the 
following: 

^'  Resolved,  that  it  is  no  longer  the  pleasure  of  the  city 
council  of  the  city  of  Durango  that  Bobert  Carter  act  in 
the  capacity  of  police  magistrate  of  said  city  of  Durango. 

'^  Wherefore  be  it  resolved,  that  the  said  Bobert  Carter 
be  and  he  is  hereby  removed  from  the  said  office  of  police 
magistrate." 

We  might,  perhaps,  with  the  learned  judge  before  whom 
this  precise  question  was  first  raised,  declare  that  the  ordi- 
nance cannot  be  permitted  under  any  circumstances  to  con- 
trol the  manner  of  expressing  the  ^^  pleasure  "  vested  by 
statute  in  the  city  council.  But  it  is  sufficient  for  us  to  say 
that  the  removal  may  have  been  upon  grounds  not  men- 
tioned in  the  ordinance,  and  if  such  were  the  case  the  qnea- 
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tion  of  duty  or  obligation  to  follow  the  prescribed  procedure 
does  not  fairly  arise. 

The  rule  to  show  cause  must  be  discharged. 

JStde  diseha/rged. 


In  be  General  Approfrla^tion  Bill. 

1.  Legislation— When  Laws  Take  Effect.-— Under  section  10,  arti- 
cle  5,  of  the  constitution,  no  act  of  tiie  legislature  can  take  effect 
until  ninety  days  after  its  passage,  except  it  contains  an  emergency 
clause,  or  unless  the  legislature  shall  so  direct  by  clear  and  explicit 
language. 

2l  Statutes— JuDiCLiL  Construction.— The  legal  gtatus  of  a  bill,  and 
its  true  construction,  must  be  determined  from  its  form  and  con- 
tents at  the  time  it  was  signed  by  the  executive  and  the  presiding 
officers  of  the  two  houses  of  the  general  assembly,  and  not  by  what 
the  senate  and  house  journals  show  it  to  have  contained  at  time  of 
its  passage. 

The  opinion  of  the  court  was  in  response  to  the  follow- 
ing communication  from  his  excellency  the  governor: 
"  To  the  Honorable  the  Supreme  Court  of  the  State  of  Colo- 
rado: 

^'SiRs  —  The  general  appropriation  bill  passed  by  the 
eighth  general  assembly,  a  certified  copy  of  which  I  here- 
with inclose  you,  providing  for  the  ordinary  expenses  of 
the  executive,  legislative  and  judicial  departments  of  the 
state  government  for  the  fiscal  years  1891  and  1892,  as  en- 
rolled and  approved,  is  without  the  usual  emergency  clause ; 
bat,  from  an  examination  of  the  senate  and  house  journals, 
it  appears  that  the  said  act  passed  both  houses  with  the 
emergency  clause  by  a  vote  of  two-thirds  of  all  the  mem- 
bers elected  to  each  house,  so  that  the  omission  of  said 
clause  from  the  enrolled  bill  was  doubtless  a  clerical  error. 

"  Aside  from  any  express  emergency  contained  in  the  act, 
the  general  purposes  and  provisions  thereof  would  seem  to 
indicate  that  the  intention  of  the  legislature  was  that  it 
should  take  effect  and  be  in  force  from  and  after  its  pas- 
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sage.  However,  doubts  have  been  suggested  by  members 
of  the  executive  department,  whose  duty  it  is  to  act  in  the 
premises,  as  to  whether  or  not  warrants  should  be  drawn 
on  the  treasurer  of  state  in  payment  of  salaries  and  other 
expenses  provided  for  in  said  act  until  ninety  days  after  its 
passage. 

'^  It  impresses  me  as  of  the  highest  importance,  not  only 
to  the  ofScers  named,  but  to  all  the  departments  of  state  as 
well,  to  know  if  the  funds  set  apart  by  the  act  in  question 
can  be  made  immediately  available  for  the  purposes  therein 
specified,  to  defray  the  current  expenses  of  these  various 
departments. 

^'  For  the  reasons  stated  I  am  constrained  to  assert  that 
the  occasion  is  one  of  much  solemnity,  and  therefore  re- 
spectfully request  that  your  honorable  body  give  me  your 
opinion : 

^^  Ist.  Is  it  necessary,  in  view  of  the  facts  stated,  that  the 
act  in  question  should  contain,  in  express  language,  an 
emergency  clause  in  order  to  give  it  immediate  eflFect? 

^^  2d.  If  so,  IS  there  a  sufficient  emergency  expressed  in  the 
act  to  give  it  immediate  effect? 

"  Very  respectfully, 
(Signed)  "  John  L.  Routt,  Governor." 

Per  Curiam.  It  is  provided  by  section  19  of  article  5  of 
our  state  constitution  that :  '^  No  act  of  the  general  assembly 
shall  take  effect  until  ninety  days  after  its  passage  (except 
in  case  of  emergency,  which  shall  be  expressed  in  the  act) 
unless  the  general  assembly  shall,  by  a  vote  of  two-thirds 
of  all  the  members  elected  to  each  house,  otherwise  direct." 
As  the  act  submitted  by  the  governor  does  not  contain  an 
express  emergency  clause,  or  any  general  language  applicable 
to  the  whole  act  indicating  an  intention  on  the  part  of  the 
legislature  to  have  it  made  an  exception  to  the  general 
constitutional  rule,  we  are  of  the  opinion  that  it  will  not 
take  effect  until  ninety  days  after  its  passage. 

The  fact  that  the  house  and  senate  journals  sli6w  that 
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the  bill  contained  an  emergency  clause  when  the  final  vote 
in  both  houses  was  taken  thereon,  cannot  control  in  the 
absence  from  the  bill  of  such  clause  at  the  time  it  was 
signed  by  the  executive  and  presiding  officers  of  the  two 
houses.  In  order  that  an  act  shall  take  effect  at  a  different 
time  from  that  designated  in  the  constitution,  the  legislature 
must  so  direct  by  clear  and  explicit  language,  which  direc- 
tion must  be  "  expressed  in  the  <ustP  Wheeler  v.  Ohuhlyuoky 
16  111.  361 ;  Supervisors  v.  Keaty  et  oL.,  34  111.  293. 

We  are  of  the  opinion  that  the  act  submitted  does  not 
contain  language  that  would  warrant  its  being  held  to  be 
within  the  exception  provided  for  by  the  constitution. 


^ 
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ABORTION:  See  CRIMINAL  LAW,  9,  10. 
ACXIDENT:  See  DAMAGES,  3. 

ACTS  OF  CONGRESS:   See  STATUTES  AND   STATUTORY  CON- 
STRUCTION, 22,  28* 

ADVERSE  CLAIMS: 

1.  Mining  Location  -—  Trespassing  Thbrbon.—  The  owner  of  a 
▼alid  mining  location  is  entitled  to  its  exclusive  possession  and  use 
as  asrainst  all  the  world.  A  stranger  going  thereon  for  the  purpose 
of  discoTering  veins,  of  cutting  and  removing  tioiber,  or  of  other- 
wise interfering  with  the  locator's  possession  and  use,  is  a  trespasser. 
Seymour  v.  Fisher,  188. 

2.  Possessory  Rights  and  Adverse  Proceedings.—  It  is  the 
settled  policy  of  the  general  government  that  all  controversies  re- 
lating to  conflicting  mining  locations  he,  so  far  as  possible,  adjudi- 
cated prior  to  patent.  And  the  statutes  conferring  exclusive 
possessory  rights  being  in  pari  materia  with  those  relating  to  ad- 
verse proceedings,  both  must  be  construed  together.     Ih, 

8.  Priority  op  Location  and  Waiver  op  Superior  Rights.— 
Where  the  miner  fails  to  adverse,  and  permits  his  adversarv  to 
secure  a  patent  covering  part  of  his  location,  he  will  be  treated  in 
law  as  having  voluntarily  waived  his  superior  rights  held  by  virtue 
of  a  prior  and  continued  compliance  with  location  statutes.     lb. 

4.  EQinTABLB  Relief  Against  Patent  Fraudulently  Ob- 
tained.— While  great  consideration  is  always  given  to  the  decision 
of  the  land  department  upon  matters  antecedent  to  patent,  if  the 
action  of  the  department  officer  has  been  procured  by  fraudulent 
practices  of  one  party  upon  the  opposite  party,  courts  of  equity  may 
grant  relief.    lb, 

5.  Ignorance  op  Patent  Proceedings,  When  Ground  for  Re- 
lief.—  If  by  reason  of  the  fraudulent  conduct  of  the  patentee  the 
would-be  con  tester,  without  fault  on  his  part,  is  kept  m  ignorance 
of  the  pendencv  of  patent  proceedings,  and  is  thus  prevented  from 
availing  himself  of  the  statutory  remedy,  a  court  of  equity  may 
interpose.    lb, 

d  Constructive  Trust  in  Favor  op  Injitred  Party.— Such 
equitable  proceeding  is  not  for  the  purpose  of  annulling  the  patent. 
It  presumes  the  validity  of  the  patent  but  recognizes  a  constructive 
trust  in  favor  of  the  injured  party.     lb. 

7,  Congressional  Statute  of  1881,  Construction  of.— The 
congressional  statute  of  1881  relating  to  adverse  suits  operates  to 
prevent  the  applicant  for  patent  from  procuring  tiile  without  com- 
pliance with  law.  merely  because  the  advereing  party  has  failed  to 
prove  his  ownership  of  a  prior  valid  and  subsisting  location,    lb. 
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ADVERSE  CLAIMS  —  Continued. 

8.  Change  of  Boundaries  in  Amended  Location  Cebtifi- 
CATB. — The  law  permits  a  change  of  boundaries  when  amended 
location  certificates  are  filed,  provided  the  superior  rights  of  othen 
are  not  thus  interfered  with.    lb. 

9.  Conveyance  of  Mining  Claim— Grantor  Cannot  Aoquisb 
Adverse  Claim  Thereto.—  One  invested  with  possessory  title  to  a 
mining  claim,  and  who,  in  pursuance  of  a  contract  of  sale  thereof, 
executes  and  places  in  escrow  a  deed  to  the  purchaser,  with  cove- 
nants of  warranty  against  all  adverse  claims  and  incumbrances,  ex- 
cept as  against  the  United  States,  cannot  lawfully  himself  acquire 
an  adverse  claim  thereto,  while  seeking  to  enforce  the  collection  of 
the  purchase-money,  by  judgment  against  the  purchaser.  Drake 
et  at.  V.  OUpin  Min,  Co.,  28 1. 

10.  Laches  of  Grantee  Do  Not  Avail  Grantor.— The  neglect 
of  the  grantee  to  comply  with  the  mining  laws  of  the  government, 
by  reason  of  which  its'  possessory  rights  were  liable  to  forfeiture, 
gave  its  grantor  no  right  to  enter  and  acouire  an  adverse  title  to  the 
claim ;  such  conduct  being  both  a  breach  of  faith  with  his  grantee 
and  a  violation  of  his  covenants.    lb. 

11.  Adverse  Claims  to  Mining  Lands  —  Statotory  Limita- 
tions.—  It  is  the  policy  of  the  law  to  require  the  claims  of  all  parties 
to  mining  claims  to  be  adjusted  prior  to  the  issuance  of  a  patent 
The  proceedings  before  the  land  department  to  procure  patents  are 
judicial  in  character,  and  the  publication  of  notice,  as  provided  by 
the  statute,  brings  all  parties  into  court ;  and  if  they  stand  by  and 
allow  the  statutory  time  for  filing  adverse  claims,  or  for  bringing 
suit  in  support  thereof,  to  elapse,  their  rights,  so  far  as  the  same 
might  have  been  determined  in  such  proceedings,  in  the  absence  of 
fraud  or  mistake,  are  forever  lost  Kannaugh  v.  Quartette  M»  Co,, 
841. 

12.  Diligence  Required  in  THE  Prosecution  OF  Adverse  Claims 
A  party  who  files  his  adverse  claim  in  due  time,  but  afterwards 
allows  the  same  to  be  dismissed  for  failure  to  prosecute,  stands  in 
no  more  favorable  position  than  if  he  had  failed  entirely  to  Ble  ad- 
verse proceedings.    lb, 

18.  Consequences  of  Failure  of  Adverse  Proceedings.— The 
defendant  in  this  case,  having  failed  in  his  adverse  proceedings^  can- 
not be  permitted  to  show  in  the  courts  that  the  party  applyinis  for 
a  patent  had  not  fully  complied  with  the  law.    lb, 

AGENT:  See  PRINCIPAL  AND  AGENT. 

AGREEMENT:  See  CONTRACT. 

AMENDMENT: 

1.  Evidence  Erroneously  Admitted  Not  Cured  bt  Amesdino 
Pleading. —  The  amendment  of  pleadings  during  the  progress  of 
a  trial  is,  in  the  exercise  of  a  reasonable  discretion.  Hberally  al- 
lowed. Such  amendments  are  sometimes  permitted  after  veraict 
But  the  error  in  admitting  evidence  upon  a  material  question  not 
in  issue  is  not  cured  by  a  declaration  in  the  decrdia,  without  the  op- 
posing party's  acquiescence  or  consent,  that  the  pleadings  be  con- 
sidered 80  amended  as  to  present  the  issue.    Seymour  v.  FUher,  188w 

2.   AMENDMENT      OF     COMPLAINT  —  CaUSE      OF      ACTION     NOT 

Changed. —  Where  the  complaint  charges  that  defendant  fraudu- 
lently kept  plaintiff  in  ignorance  of  patent  proceedings,  whereby 
injury  resulted,  the  pleading  being  amended  by  inserting  the  fact 
that  defendant  at  the  time  occupied  a  trusted  fiduciary  reistion 
with  plaintiff  in  connection  with  tne  property,  does  not  change  the 
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AMENDMENT—  Continued. 

cause  of  action ;  the  transaction  relied  on.  the  procedure  invoked 
and  the  ultimate  relief  Bought  remaining  precisely  the  same.  lb. 
8.  Change  of  Boundaries  in  Amended  Location  Certificate. 
The  law  permits  a  change  of  boundaries  when  amended  location 
certificates  are  filed,  provided  the  superior  rights  of  others  are  not 
thus  interfered  with.     lb. 

4.  Judgment  Entry  May  Be  Amended.—  A  judgment  is  a  ju- 
dicial act ;  it  is  what  is  considered  and  ordered  by  the  court ;  and 
not  necessarily  what  is  entered  by  the  clerk.  Where  the  judgment 
was  right  but  the  entry  incorrect,  the  entry  may  be  amended  nunc 
pro  tunc.     Oaynor  tSb  Stnndley  v,  Clements,  209." 

5.  Amending  Statute. —  A  statute  can  only  be  constitutionally 
amended  by  re-enacting  and  publishing  at  length  the  portions  af- 
fected by  the  amendment.     Callahan  v.  Jennings,  471. 

APPEAL  (see,  also,  PRACTICE  IN  THE  SUPREME  COURT): 

1.  Affeai^  from  County  Courts  —  Jurisdiction  of  District 
Court. —  The  regularity  of  the  appeal  is  not  essential  to  the  juris^ 
diction  of  a  district  court  in  a  case  appealed  thereto  from  a  county 
court,  where  the  parties  to  the  action  go  to  trial  in  the  district 
court  without  objection  by  the  appellee.  The  rule  prevails,  in 
such  case,  that  where  the  appellate  court  has  original  jurisdiction 
of  the  subject-matter,  and  the  parties  voluntarily  appear  and  go  to 
trial  on  the  merits  without  exception,  their  conduct  amounts  to  a 
waiver  of  the  objection,  and  they  cannot  afterwards  object.  Maekey 
V,  Briggs,  143. 

2.  Order  Dismissing  Petition  of  Intervention  in  Such  Case 
Not  Appealable. —  An  appeal  by  the  intervener  from  the  order  of 
the  justice  dismissing  the  petition  of  intervention,  because  filed 
after  trial  in  the  main  action,  should  be  dismissed,  as  the  inter- 
yenors  have  no  standing  in  court.     Whalen  v.  McMahon,  878. 

3.  Conditional  Assignment  of  a  Fund  to  Intervenors,  and 
Rights  of  Parties  Therein.— Where  the  assignment  of  the  fund, 
subsequently  garnished,  to  the  intervenors  was  not  abi>o)ute,  but 
merely  as  a  security  for  what  indebtedness  the  assignor  might  in- 
cur to  the  assignee  witliin  a  stated  period,  and  the  debt  so  incurred 
was  less  than  the  amount  of  the  fund  garnished,  the  judgment  for 
the  interveners,  had  their  rights  been  asserted  in  apt  time  to  render 
their  appeal  from  the  justice  regular,  should  have  been  for  only  so 
much  of  the  fund  as  was  necessary  to  satisfy  their  demand,  and 
ludgment  in  favor  of  the  plaintiff  in  the  attachment  should  have 
been  given  for  the  balance.    lb. 

4.  Order  Granting  Appeal  Aided  by  Appeal  Bond.— An 
order  by  the  county  court  granting  an  appeal  and  fixing  a  time  for* 
filing  the  appeal  bond  is  necessary.  But  when  such  order  is  silent 
as  to  whether  the  appeal  is  allowed  to  the  district  or  supreme  court, 
and  a  bond  properly  conditioned  is  approved  and  filed  perfecting 
the  appeal  'to  the  former  court,  it  will  be  presumed  that  the  pro- 
ceeding was  regular  and  the  appeal  will  be  sustained,  even  though 
the  order  also  specifies  time  for  filing  a  bill  of  exceptions.  Calla- 
han V.  Jennings,  471. 

5.  Repeal  of  Statute  Allowing  Appeals— Pending  Causes, 
How  Affected. —  A  statutory  right  to  have  cases  reviewed  on  ap- 
peal may  be  taken  away  by  a  repeal  of  the  statute  even  as  to  causes 
which  have  been  previously  appealed.    lb, 

6.  Application  of  Above  Rule.— The  foregoing  principle  ap- 
plies to  causes  pending  on  appeal  for  trial  de  novo  as  well  as  to  those 
taken  up  for  review.  And  such  appeal  may  be  implied  as  well  as 
express.    lb, 
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7.  Doctrine  of  Implied  Refealb.—  But  the  doctrine  of  implied 
repeals  should  in  such  cases  be  reco^ized  with  j^reater  reluctance, 
if  possible,  than  in  cases  where  vested  property  rights  are  acquired 
under  statutes  repealed.    lb. 

8.  Appeal  from  County  to  District  Court  a  Statctoet 
Right  Only. — There  is  no  constitutional  right  to  an  appeal  froai 
the  county  court  to  the  district  court;  such  right  exists  only  when 
the  legislature  has  expressly  or  by  clear  implication  declared  in  its 
favor.     lb, 

9.  Appeals  ny  Supreme  Court. —  Appeals  to  supreme  conrt  re- 
main creatures  of  statute,  and  in  absence  thereof  do  not  exist 
People  V,  Richmond^  274. 

APPRAISEMENT:  See  ESTATES,  6,  7. 

ASSESSMENT:  See  REVENUE. 

ASSIGNMENT    FOR   BENEFIT    OF    CREDITORS:    See   ASSIGN- 
MENTS. 

ASSIGNMENT  OF  ERRORS:  See  PRACTICE  IN  SUPREME  COURT. 

ASSIGNMENTS: 

1.  Qualified  Transfer  of  Stock  Assigned.— P.,  being  insolv- 
ent, assigned  to  C,  for  the  benefit  of  himself  and  certain  otb«^r 
preferred  creditors,  a  stock  of  goods,  retaining  a  ricrht  to  the  sur- 
plus proceeds,  if  an}',  and  also  to  a  redelivery  of  the  propertv  re- 
maining unsold,  upon  certain  other  conditions.  C  transferred  the 
goods  by  bill  of  sale  to  F.,  F.  agreeing  in  the  contract  to  "settle 
with  the  said  P.  or  his  assignee  for  all  claims  or  interest  he  may 
have  in  said  business."  Heldf  in  a  suit  by  the  general  assignee  of 
P.,  that  F.'s  guaranty  amounted  simply  to  a  promise  that  he  would 
take  C.'s  place  and  settle  with  P.,  or  his  assignee,  in  accordance 
with  the  original  agreement  between  C.  and  P.  Held  further,  that 
as  between  C.  and  himself,  F.*s  guaranty  did  not  cover  damages 
arising  through  a  cancellation  of  the  original  transfer  between  P. 
and  C.  on  the  ground  of  a  mutual  purpose  in  that  transfer  to  de- 
fraud the  creditors  of  P.    Fisk  v,  Cathcart,  238. 

2.  Legal  Relations  of  Assignee  and  Purchaser  as  to  tbe 
Creditors. — Held  further,  that  F.  was  not  bound  to  defend  a  suit 
brought  by  P.'s  creditors  against  C.  on  the  ground  of  the  fraud  in 
the  transfer  from  P.  to  C.  above  mentioned.  Also,  that  notion  to 
F.  of  such  a  suit  would  not  be  notice  of  a  suit  to  recover  from  C 
the  balance  received  by  him  from  the  goods  after  payment  of  him- 
self and  the  creditors  preferred  in  the  transfer  to  him.    lb. 

8.  Liabilities  and  Defenses  of  Assignee  and  Purchases  Re- 
spectively.—  Therefore,  where  suit  was  brought  as  aforoBaid 
upon  the  ground  of  fraud,  but  after  trial  and  before  judgment,  by 
agreement  of  the  parties,  the  issue  was  changed  and  judgment  ren- 
dered against  C.  for  the  balance  upon  sale  of  the  assigned  property. 
F.,  in  a  suit  by  C.  to  recover  the  amount  of  such  judgment,  is  enti- 
tled to  assert  such  defenses  as  he  might  have  pleaded  if  a  party  to 
the  original  suit  upon  the  new  ground  of  recovery,  the  change  hav- 
ing been  made  without  his  knowledge  or  consent!     76. 

4.  Transfer  of  Trade-mark  and  Rights  of  A^ionee.— An 
assignee  of  a  trade-mark  is  entitled  to  the  same  protection  as  the 
ori)(inal  owner;  and  in  the  absence  of  a  formal  transfer,  where  the 
trade-mark  is  used  by  a  company,  one  of  whom  is  the  original 
owner,  and  it  is  manifest  from  the  circumstancea  that  its  uae  was 
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continued  by  his  consent  and  procurement,  equitable  relief  against 
an  infringement  will  not  be  denied  tlie  company  by  reason  of  the 
informality  of  the  transfer.  The  Solis  Cigar  Co,  v.  Pozo  A  Suarez, 
88a 

5.  CONVEYANCB    OP    REALTY  IN  TRUST  —  PaBOL  EVIDBNCB  NOT 

Admissiblb  to  Contradict  Recitals.—  A  deed  of  real  estate  exe- 
cuted by  •*  B„  *  *  ♦  of  the  first  part,*'  to  **  M.,  assignee  of  said 
B.,  *  *  *  of  the  se(x>nd  part,*'  reciting  that  the  conveyance  was 
made  "for  and  in  consideration  of  the  conditions  of  the  assignment 
made  this  day  for  the  benefit  of  the  creditors  of  the  said  B.,"  is  con- 
clusive of  the  intent  of  the  conveyance,  that  grantee  took  the  prop- 
erty in  trust  and  not  as  purchaser,  and  the  language  expressing 
such  intention  cannpt  be  contradicted  by  parol  evidence,  showing 
the  intent  to  have  been  an  absolute  grant  in  payment  of  debts  due 
the  grantee  and  others.    McDermith  et  al,  v,  Voorheee  et  a/.,  402. 

6.  Effect  of  Conveyance  in  Trust  Where  the  Purpose 
Faids. —  Where  a  deed  of  realtv  is  made  to  one  as  assignee,  in  con- 
sideration of  an  assignment  to  be  made  by  the  grantor  for  the  bene- 
fit of  his  creditors,  and  the  assignment  is  not  made,  the  grantee 
holds  the  legal  title  in  trust  for  the  grantor  or  his  heirs.    lb, 

7.  Conditional  Assignment.—  Assignment  of  a  fund  as  security 
for  what  indebtedness  the  assignor  might  incur  to  the  assignee 
within  a  stated  period.     Whalen  v,  McMahon,  873. 

ATTACHMENTS: 

1.  Appeal  TO  District  Court— Attachment  Traverse  Aban- 
doned.—  Bj  appearing  in  the  district  court  upon  appeal  thereto, 
and  retrying  tne  cause  on  the  merits  without  calling  attention  to 
his  attachment  traverse,  appellant  will  be  held  to  have  abandoned 
the  dissolution  proceeding.     Collins  v.  Bums,  7. 

2,  When  Such  Abandonment  Presumed  in  Supreme  Court.— 
Such  traverse  should  ordinarily  be  first  retried  in  the  appellate 
court.  If  the  record  be  silent  upon  the  subject,  it  will  be  presumed 
that  the  attempt  to  dissolve  was  not  renewed.    lb. 

8.  Release  OF  Attachment,  How  Procured.—  Attachment  pro- 
ceedings are  purely  statutory  and  must  throughout  substantially 
conform  to  the  statutory  requirements.  If  the  prescribed  proced- 
ure for  release  of  attached  property  be  not  invoked,  the  levy  re- 
mains in  force.     lb, 

4.  Appeal  Bond  —  Attached  Property  Not  Released  by  It.— 
An  appeal  undertaking  has  not  the  efifect  of  a  forthcoming  bond 
and  ooes  not  release  attached  property  or  alter  its  status,    lb, 

5.  Wrongful  Seizure  Under  Attachment  —  Replevin  Against 
Sheriff.—  Replevin  against  a  sheriif  for  the  wrongful  seizure  of 
plain tiflTs  goods  under  an  attachment  against  another  can  be  brought 
in  any  court  of  competent  jurisdiction,  and  need  not  be  brought  in 
the  court  out  of  which  the  writ  of  attachment  issued.  Johnson  v, 
Jones  f  188. 

8.  Fraudulent  Conveyance  of  Goods  and  Chattels— Plead- 
ing AND  Evidence.—  In  an  action  against  an  officer  for  goods  seized 
under  an  attachment  against  a  third  person,  where  the  answer  al- 
leges that  the  goods  were  the  property  of  such  third  person,  and 
had  been  fraudulently  transferred  to  plaintiff  in  order  to  hinder  and 
cheat  his  creditors,  and  that  the  transfer  was  fraudulent  and  simu- 
lated, such  answer,  being  replied  to,  is  sufficient  to  put  the  fraud 
in  issue,  and  evidence  tending  to  prove  it  is  admissible.  Soloman 
V,  Smith,  298. 

7.  Intervention  in  Attachment  Suit  Before  Justice  of  the 
Pbaob.— Under  General  Statutes,  1888,  section  2011,  providing  that 
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third  persons  must  assert  their  rights  to  property  seized  under  at- 
tachment issued  by  a  justice  of  the  peace  before  the  trial  of  the 
main  action,  a  claimant  of  a  fund  garnished  under  an  attachment 
cannot  intervene  after  the  trial  of  the  main  action  and  rendition  of 
judgment  therein  for  plaintiff.     Whalen  v.  McMahon,  873. 

8.   CONDITIOMAIi  A8SIONMKNT  OF  ▲  FUND   TO    IKTERVENOBS,  AJtO 

RiOHTS  OF  Parties  Therein.— Where  the  assignment  of  the  fond, 
subsequently  garnished,  to  the  inter venors  was  not  absolute,  but 
merely  as  a  security  for  what  indebtedness  the  assignor  mig^ht  incur 
to  the  assignee  within  a  stated  period,  and  the  debt  so  incurred 
was  lees  than  the  amount  of  the  fund  garnished,  the  judgement  for 
the  interveners,  had  their  rights  been  asserted  in  apt  time  to  render 
their  appeal  from  the  justice  regular,  should  have  been  for  only  so 
much  of  the  fund  as  was  necessary  to  satisfy  their  demand,  and 
judgment  in  favor  of  the  plaintiff  in  the  attachment  should  have 
been  given  for  the  balance.    lb. 

ATTORNEYS  AT  LAW  (see,  also,  WOMEN): 

1.  Exclusion  of  Wobien  as  Attorneys  at  Law. —  By  andeot 
and  universal  usage  women  have  been  denied  the  right  to  practioe 
law  before  the  English  courts.  And  during  the  early  history  of 
this  country,  a  like  exclusion  from  the  profession  generally  pre- 
vailed.    Tn  re  Thomas,  441. 

.2.  Change  in  Legal  Status  of  Women  Neutralize  Pbbcs- 
DENTS. —  A  rule  at  the  present  time  should  not  be  rested  upoo  the 
ground  of  custom  or  usage  in  relation  to  the  exclusion  of  women 
from  the  profession  in  England  or  in  the  American  coloniea,  or  in 
the  republic  during  its  infancy.  The  marvelous  change  through- 
out this  country  of  the  last  fifty  years  in  the  legal  status  of  woman 
greatly  neutralizes  the  force  as  a  precedent  of  such  custom  or  usage. 

3.  Policy  of  Legislation  RESPBoriNG  Women.—  The  uniform 
and  unmistakable  policy  of  legislation  in  this  state  is  to  extend  the 
legal  rights  of  women,  and  enlarge  their  sphere  of  occupation  and 
usefulness.  The  right  is  unquestioned  of  women  of  sufficient  age, 
married  or  single,  to  enter  all  the  learned  professions  (except  Soe 
law),  to  pursue  all  vocations  and  enterprises  of  a  business  charac- 
ter, and  to  make  contracts,  form  partnerships,  inherit,  acquire  and 
dispose  of  property  in  all  respects  substantially  the  same  aa  ncien. 
lb, 

4.  Applications  for  Admission  to  the  Bar — How  Reoabdkd.— 
Unless  restrictive  provisions  be  found  in  the  statutes  or  consUtn- 
tion,  applications  for  admission  to  the  bar  should  be  regarded  with 
the  juaicial  favor  usually  extended  when  equality  of  rights  is  in- 
volved,   lb. 

5.  Construction  of  Statutes.—  A  statute  is  to  be  interpreted  in 
the  light  of  other  statutes  constituting  a  part  of  the  same  l^isla- 
tive  system.    lb, 

6.  Application  of  Rule  Extending  Masculine  Pbonouns  to 
Females. —  The  masculine  pronoun  is  used  in  certain  provisioiiB  of 
the  statutes  regulating  admissions  to  the  bar.  But  the  context  of 
the  act  indicates  that  the  rule  extending  words  importing  the  aias- 
culine  gender  to  females  is  applicable.    lb', 

7.  Qualified  Electors  Only  Eugible  to  Office  by  Gbnskak. 
Public. —  Section  6,  article  7,  of  the  constitution  prohibits  the  elec- 
tion or  appointment  to  civil  or  military  offices  of  any  person  exo^t 
qualified  electors.     lb, 

8.  Attorneys  at  Law  Not  WrrmN  Above  GoNsrmrnoirAi* 
Provision.—  But  this  provision  refers  to  those  offices  which  involve 
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an  election  or  appointment  b^  or  on  behalf  of  the  general  public, 
and  the  performance  of  duties  essentially  public  in  their  nature. 
And  attornevB  at  law  are  not  per  ae  **ciYil  officers"  within  its 
meaning.    lb, 

BAWDY-HOUSE:  See  CRIMINAL  LAW. 

BILL  OF  PARTICULARS:  See  EXCEPTIONS  AND  BILLS  OF  EX- 
CEPTION, 4. 

BILLS  OF   EXCHANGE:  See  PROMISSORY  NOTES  AND  BILLS 
OF  EXCHANGE. 

BONDS: 

1.  Appeal  Bond  —  Attached  Property  Not  Released  by  It. 
An  appeal  undertaking  has  not  the  effect  of  a  forthcoming  bond 
and  does  not  release  attached  property  or  alter  its  stattis,  Collins 
V,  Bums,  7, 

2.  Foreclosure  Proceedings.— Where  bonds  are  secured  by 
deed  of  trust,  the  trustee,  if  acting  in  g:ood  faith,  and  as  an  impar- 
tial representative  of  the  bondholders,  is  a  proper  party  to  control 
foreclosure  proceedings  to  secure  payment  of  the  bonds.  Henry  v. 
Travelers^  Ins.  Co.,  179. 

BROKERS:  See  COMMISSIONS. 

CAUSE  OF  DEATH: 

1.  Proximate  Cause  of  Death. —  When  a  person  who  has  been 
injured  by  an  accident  resulting  in  hernia  dies  after  a  dangerous 
and  unsuccessful  surgical  operation,  resulting  in  peritonitis,  per- 
formed when  death  seemed  inevitable  without  it,  the  accident  and 
not  the  surgical  operation  is  held  to  be  the  proximate  cause  of  death. 
Travelers*  Ins,  Co,  v,  Murray,  296. 

CHATTEL  MORTGAGE: 

1.  Chattel  Mortgage  —  Rights  of  Parties  on  Foreclosttre. 
The  common-law  rule  that  trover  will  not  lie  in  favor  of  the  mort- 
gagor against  the  mortgagee  who  has  taken  possestjion  of  the  goods 
for  condition  broken  is  not  changed  by  the  Code  of  Civil  Procedure, 
which  abolishes  the  form  of  action,  and  hence,  in  the  absence  of 
fraud,  the  mortgagor  cannot  recover  of  the  mortgagee  the  differ- 
ence between  the  value  of  the  goods  taken  possession  of  by  him  and 
the  price  for  which  he  sold  them.  First  Nat.  Bank,  fite-  v,  Wilbur, 
816. 

2.  Rights  of  Prior  Mortgagee.— Where  a  sale  of  mortgage 
chattels  is  made  subject  to  a  prior  mortgage,  the  right  of  action  for 
the  money  due  thereon  is  in  the  prior  mortgagee.    lb, 

8.  Rights  and  Liabilities  of  Mortgagee  .in  Possession  After 
Condition  Broken. —  The  mortgagee  in  possession  after  condition 
broken  has  a  title  which  falls  short  of  being  absolute,  to  the  extent 
that  he  is  bound  to  exercise  reasonable  care  and  diligence  in  dis- 
posing of  the  goods,  and  to  account  for  any  surplus  after  payment 
of  his  debt,    lb, 

4.  Foreclosure  of  Chattel  Mortgage  in  Equity— Injunc- 
tion in  Aid. —  In  a  suit  in  equity  against  the  administrator  of  an 
estate  to  foreclose  a  chattel  mortgage  upon  the  property  executed 
by  the  deceased  in  his  life-time,  the  granting  of  an  injunction 
against  the  disposal  of  the  property  pending  the  foreclosure  pro- 
ceeding in  no  way  affects  the  jurisdiction  of  the  court,  or  the  valid- 
itv  of  the  action  to  forecloise,  on  the  merits  of  the  controversy. 
The  power  of  sale  contained  in  such  a  mortgage  does  not  prevent 
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its  forecloeure  by  ao  action  brought  for  that  purpose.    Bennett  r. 
Beef,  431. 

5.  A  Widow's  Allowance  Does  Not  Take  Pbhcsdekge  of  a 
Mortgage  Lien. —  Where  an  honest  debt  has  been  created  by  thf 
husband  in  his  life-time,  and  mortgage  of  the  personal  property 
given  to  secure  its  payment,  the  mortgage  lien  takes  precedence  c^ 
the  widow's  statutory  rights  upon  his  death,  and  only  the  remain- 
ing equity  after  payment  thereof  passes  to  the  estate.  It  is  only 
unincumbered  property  to  which  the  widow's  right  attaches  irre- 
spective of  the  nusnand's  debts.    lb. 

6.  Plea  of  Fraud  and  Demand  for  Production  of  Books.— 
In  an  action  to  foreclose  a  chattel  mortgage,  a  plea  that  the  mort- 
gage was  obtained  by  fraud  and  misrepresentation,  without  sped- 
fying  in  what  it  consisted,  is  faulty ;  so,  likewise,  a  general  demand 
for  the  production  of  all  defendants'  books  of  accounts,  without 
specifying  any  particular  book,  or  accompanied  by  a  statement  that 
any  book  was  expected  to  show  anything  to  impeach  the  indebted- 
ness claimed,  is  insufficient  to  constitute  its  denial  a  revetsible 
error.    lb, 

CIVIL  CODE :  See  STATUTES  AND  STATUTORY  OONSTKUCTION. 

CLERICAL  ERROR: 

1.  Judgment  Entry  Mat  Be  Amended.— A  judgment  is  a  jn- 
dioial  act;  it  is  what  is  considered  and  ori1ere<l  by  the  court;  and 
not  necessarily  what  is  entered  by  the  clerk.  Where  the  judgment 
was  right  but  the  entry  incorrect,  the  entry  may  be  amended  mine 
pro  tunc,    Gaynor  <&  Standley  v,  Clements,  209. 

COMMISSIONS: 

1.  Real  Estate  Broker  — When  Entitled  to  Commission. — 
When  an  agent  or  broker  in  good  faith  has  introduced  to  his  prin- 
cipal an  acceptable  purchaser  willing  and  financially  able  to  buy 
on  the  terms  named  by  the  principal,  he  is  entitled  to  his  eommis- 
Rion  even  though  through  the  fault  of  the  principal  the  sale  does 
not  actually  take  place.     Wrap  v.  Carpenter,  371. 

2.  Commission  Not  Defeated  bt  Purchaser's  Subsequent  De- 
fault.—  When  a  sale  to  the  purchaser  thus  introduced  by  the 
agent  is  consummated,  the  agent  is  entitled  to  his  commission  ewea 
though  it  may  afterwards  transpire  that  the  purchaser  is  unable  to 
meet  deferred  payments  as  they  become  dua     lb. 

3.  No  Commissions  on  Excess  op  Sale.^  The  sheriff  is  not  en- 
titled to  charge  commissions  o  i  the  proceeds  of  an  execution  sale 
in  excess  of  the  amount  necessary  to  satisfy  the  execution.  Cra- 
vier.  Sheriff,  v.  Oppenstein,  495. 

4.  Auctioneer's  Commissions,  Not  Allowable  Without  Cos- 
sent. —  Commissions  are  allowed  by  statute  to  the  sheriff  to  com- 
pensate him  for  making  sale  of  property  upon  execution.  He  is 
not  entitled  to  charge  the  plaintiff  or  defendant  in  the  execution 
with  the  additional  expense  of  an  auctioneer  without  their  con- 
sent,   lb. 

COMMON  CARRIERS: 

1.  Negligence  of  Railway  Passenger  —  Defeats  Actiok  fob 
Causing  Death. —  A  passenger  on  an  excursion  train,  who  seats 
himself  on  the  rear  end  of  the  box  of  an  open  car,  the  end  board 
not  exceeding  two  and  one-half  inches  in  thickness,  with  his  feet 
elevated  by  being  placed  on  the  seat  directly  in  front  of  him,  and 
with  no  possible  opportunity  of  protecting  himself  in  case  of  a  sod- 
den jolt  of  the  car,  when  he  might  have  found  a  safe  seat  io  an  ad- 
joining car  or  stood  up  in  the  car  in  question,  is  g^Uty  of  contriba- 
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tory  negligence  as  a  matter  of  law;  and,  in  an  action  for  his  death, 
caused  by  falling  from  his  seat  while  the  train  was  in  motion,  it  is 
error  to  submit  the  question  of  contributory  negligence  to  the  jury. 
Jackson  v,  CrUly,  108. 

3.  Injuries  to  Brakeman  —  Unsafe  Links.— A  brakeman  who 
has  his  hand  crushed  while  attempting  to  couple  in  the  dark  two 
cars  with  draw-heads  at  an  unequal  height  from  the  track  can  re- 
cover for  his  injuries,  where  the  company  had  failed  to  furnish 
suitable  links  for  such  couplings,  and  the  conductor  ordered  plaint- 
iff to  take  the  unsuitable  link  with  which  he  attempted  to  make 
the  coupling.     Denver,  T.  <fc  O,  R,  Co,  v,  Simpson,  65. 

8.  Evidence  of  NEauGENCE  on  Paet  of  Railway  Company.— 
'Where  the  petition  avers  that  the  company  failed  to  furnish  a  suf- 
ficient number  of  safe  links,  and  that  the  accident  resulted  from 
that  cause,  evidence  that  the  train  was  not  properly  supplied  with 
suitable  links  for  the  run  on  which  the  accident  occurred  is  admis- 
sible,   lb. 

4.  A  Workman  Assumes  the  Ordinary  Risks  of  His  Employ- 
ment.—  A  person  engaging  to  work  in  and  about  the  construction 
of  a  railroad  assumes  the  ordinary  risks  of  such  employment,  in- 
cluding the  risk  of  t)eing  transported  to  and  from  his  work  on  a 
construction  train  over  a  newly-constructed  road,  and  cannot  ex- 
pect the  road  and  road-bed  to  be  in  as  perfect  and  safe  condition 
Defore  it  is  finished  as  if  the  same  had  been  completed  and  opened 
for  public  travel.     Colo,  Mid,  Ry  Co.  v,  C^Brien,  219. 

5.  Notice  of  Defect  to  Unskilled  Laborer  Necessary.— A 
laborer  unskilled  in  railroad  building,  even  if  he  has  aided  in  re- 
pairing defects  in  a  newly-constructed  road,  is  not  necessarily 
chargeable  with  notice  of  the  defective  condition  of  the  road-bed. 
16. 

6.  Unusual  Danger  —  Contributory  Negligence.— A  servant 
cannot  voluntarily  and  knowingly  incur  unusual  and  extraordinary 
danger  at  the  risk  of  his  master.  But  if  the  unusual  danger  is  not 
apparent  to  a  mind  like  his,  and  he  does  not  know  nor  have  the 
means  of  knowing  it,  he  may  incur  such  danger  under  the  order  of 
his  master  or  his  representative  without  being  guilty  of  contrib- 
utory negligence,    lb, 

7.  The  Foreman  RspRESiiNTATiYE  of  the  Railroad  Company. 
"Whtre  in  the  absence  of  the  superintendent  of  construction  the 
workmen  employed  in  constructing  a  railroad  are  performing  their 
labor  under  the  supervision  and  direction  of  a  general  foreman, 
who  has  full  power  and  authority  to  employ  and  discharge  them, 
such  foreman  is  in  relation  to  such  workmen  the  representative  of 
the  railroad  company,  and  not  their^fellow-servant.    lb, 

8.  Duty  of  Company  Constructing  Railroad.— It  is  the  duty 
of  a  company  constructing  a  railroad  to  employ  a  competent, 
skilled  person  to  see  to  it  that  its  road  is  reasonably  safe  tor  the 
transportation  of  its  workmen  —  not  necessarily  hs  safe  as  a  road 
fully  completed  and  equipped  for  the  carriage  of  passengers,  but  as 
safe  as  the  circumstances  of  the  case  will  reasonably  allow,     lb, 

9.  Damages  Recoverable  by  Administrator.—  Where  it  was 
alleged  in  the  complaint  that  a  person  riding  upon  the  train  of  a 
railroad  company,  under  a  contract  with  the  company  for  safe  car- 
riage, was,  without  his  fault,  injured  by  the  negligence  of  the  com- 
pany, and  died  without  obtaining  satisfaction  for  such  injury,  hddy 
upon  demurrer,  that  his  administrator  might  maintain  an  action 
for  breach  of  the  contract,  and  thus  recover  the  pecuniary  damages 
resulting  to  the  deceased  prior  to  his  death.  KeHey^  Adm^x,  v.  Union 
Pac.  Ry  Co,,  455. 
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COMPOUND  INTEREST:  See  INTEREST. 

CONDEMNATION  PROCEEDINGS: 

1.  Condemnation  of  Mining  Land  for  Railroad  Purposes  — 
Instructions  to  Jury. —  In  proceedings  by  a  railroad  companj  to 
condemn  placer  mining  land,  an  instruction  that  '*  the  fact  that  the 
land  is  designated  as  '  placers,*  and  ibat  the  title  thereto  was  ac- 
quired under  the  mining  laws  of  the  Unite*]  States,  constitute  no 
evidence  that  the  ground  in  question  contains  valuable  deposits  of 
gold  or  other  mineral,  or  that  the  same  is  valuable  for  placer  pur- 
pones/*  is  not  objectionable,  if  in  the  same  instruction  the  jury  are 
told  that,  if  they  believe  from  the  evidence  the  land  contains  de- 
|>06its  of  gold,  they  may  consider  the  fact  as  bearing  on  the  <)ues- 
tion  of  its  value,  and  that,  if  the  presence  of  gold  enhances  either 
the  market  or  intrinsic  value  of  the  land,  due  weight  must  be 
given  to  that  fact.  Twin  Lakes  H,  O.  Min.  Synd,  u  Colo,  Mid.  Ry 
Co.,  1. 

2.  Appraisement  of  Damaoes  —  Since,  under  the  Code  of  Civil 
Procedure  of  Colorado,  section  258,  the  value  of  property  taken  in 
condemnation  proceedings  is  the  actual  value  thereof  at  the  time  of 
the  appraisement,  an  instruction  that  the  value  of  the  land  taken 
and  damages  to  the  residue  are  to  be  assessed  in  accordance  with 
the  situation  of  the  property  and  conditions  existing  at  the  date  the 
petition  for  condenl nation  is  filed,  is  reversible  error.     lb. 

8.  Condemnation  Proceedinq  —  Legal  Jury.—  A  jury  of  twelve, 
called  from  the  general  panel  in  attendance  in  term  time,  is  not  a 
legal  jury,  in  condemnation  proceedings,  under  Civil  Code,  section 
243,  providing  that  the  land-owner  may  demand  "  a  jur}'  of  six  ^"- 
holders,'*  to  be  drawn  as  provided  in  the  succeeding  sections.  Colo. 
Cent  JR.  Co.  v,  Humphrey^  34. 

4.  The  Jurors  Should  Be  Freeholder& — As  such  statute  re- 
quires the  jurors  t<»  be  freeholders,  it  is  error  to  overrule  a  challenge 
to  one  who  testified  that  he  owned  personal  property,  but  no  min- 
ing property  nor  any  house  or  land.    Ih. 

6.  Value  of  Benefits  to  Be  Deducted.— In  proceedings  to 
condemn  a  right  of  way  for  a  railroad,  it  is  error  to  withdraw  from 
the  jury  evidence  as  to  benefits  to  the  property  from  the  proposed 
railroad,  as  Civil  Code,  section  253,  expressly  provides  that  the 
value  of  benefits  shall  be  deducted  from  the  amount  of  the  dam- 
ages.    lb, 

6.  Eminent  Domain  —  Appeal  from  Judgement  Awarding 
Damages. —  The  rights  of  the  owner  of  a  mining  claim  to  the  sur- 
face of  his  location  are  dependent  on  the  relation  which  the  vein 
in  its  course  and  direction  bears  to  the  surface ;  and  where,  on  ap- 
peal, under  the  act  of  188^  from  a  judgment  awarding  damages  in 
a  proceeding  to  condemn  uie  surface  of  a  mining  claim,  the  abstract 
fails  to  show  the  direction  and  course  of  the  vein,  the  judgment 
will  not  be  reversed  on  the  alleged  ground  that  the  evidence  did 
not  show  the  owner's  right  to  the  surface  ground.  It  was  incum- 
bent on  the  petitioner  to  show  that  such  right  did  not  attach.  Colo, 
Mid.  Ky  Co,  v.  Croman  et  a/.,  881. 

7.  Practice  in  Condemnation  Cases  —  Pbtitionsr  Cannot 
Claim  Title. —  A  railroad  company,  in  proceedings  to  condemn 
land,  cannot  at  the  same  time,  in  the  same  suit  and  petition,  set  up 
a  title  in  fee  in  itself  and  ask  an  adjudication  upon  it,  since  itM 
right  to  ask  condemnation  depends  on  the  fact  that  the  property 
belongs  to  another.     lb, 

CONSPIRACY:  See  CRIMINAL  LAW,  2,  8;  EQUITY,  la 
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CONSTITUTION: 

1.  Status  of  Irrigation  Priorities  Antedating  Ck>NSTiTunoN. 
Rights  acquired  to  the  use  of  water  for  irrigation,  prior  to  the  adop- 
tion of  our  state  constitution,  cannot  be  taken  bj  a  city  for  the 
domestic  use  of  its  inhabitants,  without  compensation.  Strickler  v. 
City  of  Colorado  Springn^  61. 

2.  CONSTRUCTION  OP  CONSTITUTIONAL  pROVisiONB.— The  provis- 
ions of  the  constitution  operate  prospectively  only,  unless  a  con- 
trary intention  clearly  appears  from  the  words  employed.     J&. 

8.  Tax  Warrai^  Not  Judicial  Process  —  A  warrant  to  collect 
taxes  is  not  a  **  process,"  within  the  meaning  of  the  provision  of 
the  constitution  relative  to  judicial  proceedings,  and  it  is  not  essen- 
tial to  its  validity  that  it  shall  run  in  the  name  of  the  people.  Haley 
V.  Elliott,  150. 

4.  Statute  —  Establishing  Unconstitutionality  op.—  The  un- 
constitutionality of  a  statute  must  be  established  beyond  a  reason- 
able doubt.  It  is  not  enough  to  show  that  the  act  is  obnoxious  to 
some  unexpressed  intent  or  spirit  supposed  to  pervade  the  constitu- 
tion.   The  People  x\  Richmond,  274. 

5.  Legislative  AuTHORnY  —  Limitation.— The  constitution  op- 
erates upon  the  legislature  purely  as  a  litditation :  that  body  pos- 
sesses plenary  authority,  except  as  expressly  or  by  clear  implica^ 
tion  denied  in  the  constitution.     lb. 

6.  Court  of  Review  — Creation  op.— Section  1,  article  6,  of 
the  constituti(.n,  as  amended,  recognizes  the  legislative  right  to 
create  a  court  of  review,  but  no  such  court  can  be  clothed  with 
final  jurisdiction  co-ordinate  with  the  supreme  court.     Ih. 

7.  Constitutional  Jurisdiction  of  Supreme  Court.— The  con- 
stitution confers  and  defines  the  jurisdiction  of  the  supreme  court, 
but  does  not  inhibit  the  legislature  from  regulating,  to  some  extent, 
the  quantum  of  its  business  by  reasonably  contracting  or  enlarging 
the  limits  of  such  jurisdiction.  The  constitutional  policy  is  not  to 
specify  absolutely  the  extent  and  boundaries  of  the  jurisdiction  of 
all  courts,  but  to  allow  a  large  legislative  discretion  in  connection 
therewith.    76. 

8.  Right  op  Hearing  in  Supreme  Court.— The  citizen  has  no 
natural  or  inalienable  right  to  a  hearing  in  the  supreme  court.  If 
this  right  exists,  it  must  De  deduced  from  a  constitutional  guaranty. 
Ih. 

9.  Bill  op  Rights  Construed.—  Section  6  of  the  Bill  of  Rights 
simply  confer?  upon  each  individual  the  right  to  an  intelligent,  im- 
partial and  speecly  judicial  hearing  and  determination  of  his  griev- 
ances. It  does  not  authorize  him  to  invoke  the  jurisdiction  in  a 
given  case  of  all  the  courts  of  the  state.    lb, 

10.  Writs  op  Error,  Statutory  and  Constitutional  Regu- 
lation.—  Writs  of  error  from  the  supreme  court  may  be  forbidden 
by  statute,  unless  preserved  by  the  constitution.  But  that  instru- 
ment only  saves  tnis  proceeding  so  far  as  ordinary  appellate  pur- 
poses are  concerned  to  review  the  judgments  of  county  courts. 

11.  Same  — Original  and  Appellate  Jurisdiction.— The  writ 
of  error  is  an  original  writ ;  it  may  be  included  in  the  original  writs 
authorized  by  section  8,  article  6,  of  the  constitution.  But  the 
writs  designated  in  that  section  are  confined  to  original  jurisdiction, 
and  cannot  be  used  in  aid  of  ordinary  appellate  authority.    lb, 

12.  End  OF  Litigation  Within  Legislative  Discretion.— The 
legislature  may  say  within  reason  at  what  particular  stage  or  in 
what  particular  court  a  specified  kind  of  ordinary  litigation  shall 
end.    ib. 
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18.  Original  and  Apfsllate  Jurisdiction  of  Supreme  Court. 
Section  2,  article  6,  of  the  constitution  grants  appellate  jurisdiction 
to  the  supreme  court  but  does  not  lodge  in  that  tribunal  all  juris- 
diction of  the  kiijid  or  jurisdiction  oyer  all  litigation.  That  court  is 
essentially  a  court  of  review.  Its  superintending  control,  original 
jurisdiction  and  duty  of  answering  executive  and  legislative  ques- 
tions are  secondary  functions.    lb. 

14.  SUPERINTENDINQ  CONTROL  OP  SUPREME  CoURT.— The  super- 
intending control  given  by  section  2,  article  6,  aforesaid,  refers  pri- 
marily to  courts,  not  to  parties  or  cases.  It  was  not  designed  for 
ordinary  appellate  jurisdiction,  but  to  keep  subordinate  courts 
within  bounds  and  to  insure  the  harmonious  working  of  the  judi- 
cial system.    J&. 

15.  Exclusive  Jurisdiction. —  When  a  constitution  confers  ju- 
risdiction over  a  particular  subject  upon  one  court  and  not  upon 
another,  the  jurisdiction  thus  conferred  is  exclusive.     lb. 

16.  Uniformity  of  Laws  Pertainino  to  Courts.—  Section  28, 
article  6,  of  the  constitution  was  not  expected  to  insure  uniformity 
in  judicial  decisions.  Its  purpose  was  to  require  that  laws  pertain- 
ing to  the  organization,  jurisdiction,  eta,  of  courts,  also  that  the 
legal  force  and  effect  of  judicial  judgments  should  be  uniform.  lb. 

17.  Appellate  Court  Act  Conformable  to  Bill  of  Rights.— 
Section  6  of  the  Bill  of  Rights  provides  for  the  administration  of 
justice  without  delay.  And  under  the  circumstances,  the  act  creat- 
ing the  court  of  appeals  is  in  effect  a  legislative  effort  to  obey  this 
mandate.     lb, 

18.  Revolutionary  Intent  of  Legislation  Not  Presumed.— 
A  legislative  attempt  to  interfere  with  the  existence  or  supremacy 
of  the  supreme  court  to  change  the  nature  of  its  jur.sdiction  an^ 
duties,  or  to  take  away  its  utility,  would  be  declared  void.  But 
the  supreme  court  will  not  indulge  the  judicial  presumption  that 
the  legislature  may  be  guilty  of  such  revolutionary  conduct.     lb. 

19.  Qualified  Electors  Only  Eligible  to  Office  by  Gen- 
eral Public. —  Section  6,  article  7,  of  the  constitution  prohibits  the 
election  or  appointment  to  civil  or  military  ofiices  of  any  person 
except  qualified  electors.     In  re  Thomas,  441. 

20.  Attorneys  at  Law  Not  Within  Above  Constitutional 
Provision.— This  provision  refere  to  those  ofiices  which  involve  an 
election  or  appointment  by  or  on  behalf  of  the  general  public,  and 
the  performance  of  duties  essentially  public  in  their  nature.  And 
attorneys  at  law  are  not  j^er  ^  " civil  officers''  within  its  mean- 
ing,   lb. 

21.  Appeal  from  County  to  District  Court  a  Statutory 
Right  Only. —  There  is  no  constitutional  right  to  an  appeal  from 
the  county  court  to  the  district  court;  such  right  exists  only  when 
the  legislature  has  expressly  or  by  cleUr  implication  declared  in  its 
favor.     Callahan  v.  Jennings,  471. 

22.  Amending  Statute—  A  statute  can  only  be  constitutionally 
amended  by  re-enacting  and  publishing  at  length  the  portions  af- 
fected by  the  amendment.     lb, 

23.  When  Laws  Take  Effect.— Under  section  19,  articles,  of 
the  constitution,  no  act  of  the  legislature  can  take  effect  until  ninety 
days  after  its  passage,  except  it  contains  an  emergency  clause  or 
unless  the  legislature  shall  so  direct  In  re  QenercU  Appropriation 
BiU,  539. 

CONSTRUCTION  OF  STATUTES:   See  STATUTES  AND  STATU- 
TORY  CONSTRUCTION. 
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CONSTRUCTIVE  TRUST:  See  TRUSTS  AND  TRUSTEES.  5. 

CONTRACTS: 

1.  A  Certificate  op  Insurance  a  Writtkn  Contract.—  A 
certificate  of  insurance  is  to  be  regarded  as  a  written  contract,  and, 
BO  far  as  it  goes,  it  is  the  measure  of  the  rights  of  all  parties. 
Oiartrand  v.  Brace,  19. 

2.  Mining  Contract  —  Sale  of  Ores  to  Be  Mii^d.— A  by-law 
of  a  mining  company  which  provides  that  the  duties  of  its  manager 
'*  shall  be  to  take  charge  of  the  business  of  selling  ores  mined  and 
to  look  after  the  development  of  the  mining  property,  and  to  attend 
to  all  of  the  details  incident  to  the  business  of  the  company  at  its 
mines,"  delegates  to  the  manager  all  the  powers  and  duties  pertain- 
ing to  the  management  of  the  company's  affairs  and  business  at  the 
mines,  and  invests  him  with  authority  to  make  a  valid  contract, 
binding  on  the  company,  for  the  sale  and  delivery  of  all  ores  that 
shall  be  extracted  from  the  mines  within  a  period  of  six  months 
from  the  date  thereof,  or  within  any  other  reasonable  time,  at  prices 
and  upon  terms  specified  therein.  A  lease  of  the  mines  by  the  com- 
pany to  a  third  party,  subsequently  made,  but  prior  to  the  expira- 
tion of  the  six  months,  will  not  release  it  from  its  contract  obliga- 
tion.    Lee  Silver  Min,  Co.  r.  O.  iSt  G.  Smelt.  <&  Ref,  Co..  118. 

8.  Validity  of  Contract  for  Ores  to  Be  Mined.— A  proposi- 
tion in  writing  made  to  a  mining  company  by  a  corporation  en- 
gaged in  the  purchase  and  treatment  of  ores,  the  same  being  the  re- 
sult of  prior  negotiations  between  the  parties,  to  purchase  of  the 
mining  company  all  the  ores  which  it  should  extract  from  its  mines 
during  the  succeeding  six  months,  at  prices  and  upon  terms  in  the 
proposition  named,  the  proposition  being  accepted  by  the  mining 
company  and  executed  on  the  part  of  lx)th  corporations  by  their 4 
business  managers,  constitutes  a  valid  contract,  although  informal 
and  lacking  the  usual  contract  terms  **buy,"  **sell,"  "pay  for," 
etc.  Nor  does  the  fact  that  the  mining  company  is  not  obligated 
to  mine  and  furnish  any  given  quantity  of  ore  avoid  the  contract 
for  want  of  mutuality,  the  circumstances  under  which  it  was  ex- 
ecuted being  considered,  and  the  contract  showing  upon  its  face  a 
valid  consideration.     lb, 

4.  The  Realty  Not  Affected  by  Such  a  Contract.—  A  con- 
tract for  the  sale  and  delivery  of  ores  after  the}'  shall  be  mined  is  a 
contract  for  the  sale  of  chattel  property,  and  neither  incumbers  nor 
affects  the  realty.    lb. 

5.  Principal  and  Agent  —  Unauthorized  Acts  of  Agent 
Void  Without  Ratification. —  A  contract  with  defendant,  who 
was  an  agent  of  a  mercantile  house,  made  by  a  traveling  salesman 
of  the  plaintiffs',  to  cancel  a  debt  due  the  latter  house  from  the  firm 
of  which  defendant  was  formerly  a  member,  in  consideration  of 
his  buying  goods  for  his  present  employers  from  the  plaintiffs,  consti- 
tutes no  defense  to  an  action  for  the  debt.     Burlock  v.  Cross,  162. 

6.  A  Verdict  Resulting  from  Mistake  or  Bias  Should  Be 
Set  Aside. —  Appellee  recovered  a  verdict  and  judgment  against 
appellant  for$3,J^5  damages  for  the  latter's  alleged  failure  to  com- 
ply with  his  agreement  to  execute  to  appellee  a  five-years  lease  of  a 
conl  mine.  The  alleged  contract  and  allegations  concerning  it,  in- 
cluding appellant's  ownership  of  the  mine,  or  authority  to  lease  it, 
were  denied  by  a  verified  answer,  and  the  answer  was  fully  sup- 
ported by  the  evidence.  The  only  witness  who  testified  to  the  maK- 
ing  of  the  alleged  agreement  to  lease  was  the  plaintiff,  his  testimony 
being  inconsistent  with  his  complaint,  and  improbable  on  its  face. 
It  being  evident  that  the  verdict  was  the  result  of  mistake  or  bias, 


656  Index. 

CONTRACTS  —  Conhn««i 

it  18  within  the  rule  which  requtree  suchTerdictsto  be  promptly  wt 
aside.    Caldwell  v.  Willey,  169. 

7.  Manner  of  Chanoinq  Beneficiary.— Where  the  manner  of 
chanf^ing  the  beneficiary  is  specified  in  the  oun tract,  compliance 
u'ith  the  procedure  prescribed  is  essential  to  the  substitution. 
JioUin$,  Guardian,  v.  McHatton,  AdnVx,  208. 

8.  When  Record  Entry  Essential  to  Change.— If  the  contract 
declares  that  the  substitution  is  to  be  made  "  by  change  of  benefi- 
ciary entered  upon  the  record  of  the  supreme  secretary,  •  •  ♦" 
the  mere  manual  delivery  of  the  certificate  by  the  assured  to  an- 
other, with  oral  suggestions  in  relation  thereto,  does  not  perfect  the 
change  in  question.     lb. 

9.  Conveyance  of  Mining  Claim  —  Grantor  Cannot  AoqciBS 
Adverse  Claim  Thereto.—  One  invested  with  possessory  title  to  a 
raining  claim,  and  who,  in  pursuance  of  a  contract  of  sale  thereof, 
executes  and  places  in  escrow  a  deed  to  the  purchaser,  with  cove- 
nants of  warrant V  against  all  adverse  claim^  and  incumbrances,  ex- 
cept as  against  the  United  States,  cannot  lawfully  himself  aoqnirs 
an  adverne  claim  thereto,  while  seeking  to  enforce  the  collection  of 
the  purchast'-money,  by  judgment  against  the  purchaser.  DrahB 
et  al.  V,  Oilpin  Alin.  Co,,  231. 

10.  Laches  of  Grantee  Do  Not  Avail  Grantor.—  The  neglect 
of  the  grantee  to  comply  with  the  mining  laws  of  the  government, 
by  reason  of  which  its  possessory  rights  were  liable  to  forfeiture, 
gave  its  grantor  no  right  to  enter  and  acquire  an  adverse  title  to 
the  claim;  such  oonduct  being  both  a  breach  of  faith  with  his 
grantee  and  a  violation  of  his  covenants.     lb, 

11.  Equity  Never  Assists  in  Enforcement  of  Unjitst  Claims. 
One  seeking  to  destroy  the  very  title  he  has  contracted  to  convey 
will  not  be  assisted  oy  a  court  of  equity  to  collect  the  purchase- 
money  therefor  out  of  other  property  of  the  grantee  by  subordinat- 
ing the  valid  claims  of  third  parties  to  the  payment  of  such  poi^ 
chase-money.     76. 

12.  Assignment  for  Benefit  of  Creditors— Qualified  Trans- 
fer of  Stock  Assigned. —  P.,  being  insolvent,  assigned  toC,  for 
the  benefit  of  himself  and  certain  other  preferred  creditors,  a  stock 
of  good  A,  retaining  a  right  to  the  surplus  proceeds,  if  any,  and  also 
to  a  redelivery  of  the  property  remaining  unsold,  upon  certain 
other  conditions.  C.  transferred  the  goods  by  bill  of  sale  to  F.,  F. 
agreeing  in  the  contract  to  **  settle  with  the  said  P.  or  his  assignee 
for  all  claims  or  interest  he  may  have  in  said  business.'*  Held,  ioa 
suit  by  the  general  assignee  of  P.,  that  F.'s  guaranty  amounted 
simply  to  a  promise  that  he  would  take  C.*s  place  and  settle  with 
P.,  or  his  assignee,  in  accordance  with  the  original  agreement  be- 
tween C.  and  P.  Held  further,  that  as  between  C.  and  himself,  F.'s 
guaranty  did  not  cover  damages  arising  through  a  cancellation  of 
the  original  transfer  bt^tween  P.  and  C.  on  the  ground  of  a  mutual 
purpose  in  that  transfer  to  defraud  the  creditors  of  P.  Fisk  v.  Cath- 
cart,  288. 

18.  Compound  Interest  Recognized  by  Contract.—  Where,  in 
the  execution  of  a  note,  interest  is  computed  on  the  sum  loaned 
from  date  of  note  to  its  maturity  and  added  thereto,  the  principal 
thus  formed  to  draw  interest  at  a  rate  specified  after  the  matuntj 
of  the  note,  the  transaction  recognizes  compound  interest  Bo^' 
mark  v.  Riehier,  263. 

14.  Validity  of  Stipulation  to  Pay  Compound  Interest.— But 
compound  interest  contracted  for  in  advance  is»  in  general,  not  re- 
coverable,   lb. 
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15.  Same —  Made  After  IinERESTHAS  Accrued.— The  above 
rale  might,  however,  not  be  applied  where  the  promise  to  pay  com- 
pound interest  is  made  after  instead  of  before  the  interest  to  be 
compounded  has  accrued.    lb. 

16.  Same— Effect  Upon  Entire  Transaction.— A  provision  in 
the  contract  for  the  payment  of  compound  interest  doed  not  render 
the  entire  contract  usurious  and  void.  Courts  simply  decline  to 
enforce  payment  of  the  interest  upon  interest.    lb, 

37.  Proof  of  Illegal  Purpose.—  Where  it  appears  by  extrinsic 
evidence  that  a  lease  was  executed  with  the  understanding  that  the 
premises  would  be  used  for  a  bawdy-house,  the  contract  is  not  en- 
forcible.     Dougherty  v,  Seymour,  289. 

18.  Husband  and  Wipe  May  CtoNTRAcr  with  Each  Other  Con- 
cerning Real  Estate. —  In  the  absence  of  fraud  the  contracts  of 
husband  and  wife  in  relation  to  real  estate  are  as  valid  as  if  no  mar- 
ital relation  existed  between  them.  Either  one  may  convey  good 
title  to  the  other  by  deed  direct,  and  when  they  are  jointly  inter- 
ested in  land,  the  title  of  which  is  held  in  the  name  of  one  only, 
such  one  may  be  adjudged  to  hold  the  interest  of  the  other  in  trust. 
(yConnell  v.  Taney,  853. 

19.  A  Lease  Given  by  an  Agent  and  Ratified  by  His  Princi- 
pal Cannot  Be  Repudiated. —  Where  an  owner  gives  his  agent 
authority  to  rent  his  premises,  and  it  is  not  shown  whether  the  au- 
thority of  the  agent  as  to  the  length  of  the  lease  was  limited  or  not, 
and  the  agent  leases  for  two  years,  while  the  owner  claims  that  he 
had  no  authority  to  execute  a  lease  for  more  than  a  year,  but  not- 
withstanding accepts  rent  from  the  tenants  for  four  months  after 
the  end  of  the  first  year,  he  thereby  ratifies  the  lease  for  the  entire 
term,  and  cannot  demand  a  higher  reint  for  the  balance  of  the  term, 
and  oust  the  tenant  for  refusal  to  pay  it.  Burkhard  v.  Mitchell, 
876. 

20.  Landlord  and  Tenant  —  Continuing  Tenancy.— In  an  ac- 
tion against  a  tenant  to  recover  rent  for  the  demised  premises  dur- 
ing the  term  contracted  for,  and  a  further  sum  for  another  term  to 
which,  as  alleged,  the  terms  of  the  original  lease  had  been  extended 
by  mutual  agreement,  the  defenses  being  payment  as  to  the  original 
term,  and  non-occupancy,  and  title  in  a  tnird  person,  as  to  the  ex- 
tended term,  it  was  not  error,  under  the  defenses,  to  admit  evi- 
dence of  title  in  a  third  party,  subject  to  the  conclusion  of  the  court 
as  to  the  continued  occupancy  by  the  lessee  under  the  alleged  agree- 
ment. A  finding  and  judgment  for  the  lessor,  the  testimony  not 
having  been  preserved,  leaves  no  ground  of  reversal.  Knowlea  v. 
Jnnman,  885. 

21.  Contract  for  Mining  Lease  —  Essential  Elements  — 
Where  a  mining  company,  desiring  to  lease  its  mines,  advertised 
that  bids  would  be  received  therefor  to  a  certain  date,  and  a  bid 
was  received  within  the  time  designated,  stating  the  terms  on  which 
the  applicant  would  take  and  work  the  property,  w*hich  bid  and 
terms  were  formally  accepted  by  the  officers  of  the  company,  it 
was  held  that  the  advertisement,  the  bid  and  the  acceptance  con- 
tained all  the  essential  elements  necessary  to  constitute  a  concluded 
and  valid  agreement  for  a  lease.  Cochrane  v.  Justice  Mining  Co, 
et  aL,  415. 

22.  Specific  Performance— Enforcement  of  Contract  for 
Lease. — Wherever  it  is  shown  that  there  is  a  definite  and  con- 
cluded legal  contract  existing  between  paities,  it  may  be  enforced 
by  a  suit  for  a  specific  performance.  And  the  fact  that  at  the  same 
ifteeting  of  the  mining  company  which  accepted  the  plaintiff's  bid 
a  motion  was  passed,  Dut  not  communicated  to  him,  oy  which  the 
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preiiideDt  was  empowered  to  draw  up  a  lease,  in  con janction  with 
the  plaintiff  or  his  a^ent,  and  present  it  to  the  board  of  directors  for 
their  consideration,  in  no  way  affected  the  conclusiveness  or  valid- 
ity of  the  aRreement,  it  being  wholly  an  ex  parte  act  of  the  mining 
company,  and  in  no  sense  a  part  of  the  stipulations  of  the  agree- 
ment. The  clause  of  the  bid  *'  settlement  as  usual  '*  appearingfrom 
the  action  of  the  company  to  have  been  understood  by  its  officers, 
it  is  immaterial  whether  it  referred  to  the  mode  of  computation  and 
times  of  payment  previously  existing  between  the  parties  or  to  the 
established  custom  of  the  mining  district,  either  being  sufficiently 
definite  to  constitute  a  part  of  the  contract.    lb. 

23.  Inability  of  Lessor  to  Perform  Contract  No  Defense. 
It  is  no  defense  to  an  action  for  specific- performance  that  defendant 
had  previously  leased  a  part  of  the  property  mentioned  in  the  agree- 
ment to  another  party  and  could  not  make  a  lease  of  the  whole, 
especially  where  the  plaintiff  was  willing  to  take  the  residue  with 
the  rents  of  the  portion  already  leased.    Ih, 

24.  Lessee  Not  Bound  to  Accept  Lease  Containing  Abbiteary 
Conditions  Not  Mentioned  in  Stipulations.— Under  the  con- 
tract for  a  lease  plaintiff  was  not  bound  to  accept  a  lease  requiring 
him  to  sink  a  shaft  six  hundred  feet  deep  in  a  certain  portion  of 
the  property,  regardless  of  its  productiveness,  and  reserving  to  the 
company  the  privilege,  under  certain  contingencies,  of  disposing  of 
the  ore  as  mined.    Ih. 

25.  Partnership  —  Evidence  of.—  A  contract  for  the  sale  of 
goods  which  provides  that  the  goods  shall  be  charged  for  at  reason- 
able prices,  and  the  buyers  to  have  a  credit  of  one-half  the  profits, 
does  not  establish  a  partnership  between  the  sellers  and  purchasers. 
Teller  et  al.  v.  Hart  man  et  a/.,  447. 

26.  Action  for  Use  and  Occupation — How  Maintained.— 
An  action  for  une  and  occupation  cannot  be  maintained,  except 
where  the  relation  of  landlord  and  tenant  has  existed  between  the 
parties.  Unless  there  has  been  an  agreement,  express  or  implied, 
from  which  an  obligation  to  pay  for  the  use  of  the  premises  can  be 
inferred,  some  other  remedy  than  an  action  for  rent,  or  for  use 
and  occupation,  must  be  resorted  to.    Hennessey  v.  Hoag^  460. 

27.  Specific  Performance— Sale  of  Land  by  Agent. —  Where 
suit  is  brought  for  the  specific  performance  of  a  contract  made  by 
an  agent  for  the  sale  of  land,  unless  there  has  been  a  subsequent 
ratification,  it  must  appear  that  the  prior  authority  conferred  upon 
the  agent  was  Ftrictly  pursued.    Speer  v.  Craig,  478. 

28.  Known  Principal  Not  Named,  Not  Bound.—  In  an  action 
by  the  vendee  of  real  estate,  the  complaint  showed  that  a  contract 
under  seal  for  the  sale  of  the  property  was  executed  by  one  person 
as  principal  and  owner,  without  indicating  in  writing  that  any 
other  person  was  interested  in  the  premises,  though  it  appeared 
that  the  vendee  knew  when  the  instrument  was  executed  that  there 
was  another  owner  who  held  the  legal  title  to  the  property.  HeUi, 
that  the  interest  of  the  knovm  but  unnamed  principal  was  not  bound 
by  the  contract.    Rice  v.  Bush,  484. 

CONTRIBUTORY  NEGLIGENCE :  See  NEGUGENCE,  2,  5. 
CONVEYANCE:  See  VENDOR  AND  PURCHASER;  CONTRACT. 

CORONER'S  INQUEST:  See  EVIDENCE,  6. 

CORPORATIONS: 

1.  MiNiNO  Contract  —  Sale  of  Ores  to  Be  Mined.— A  by-law 
of  a  mining  company  which  provides  that  the  duties  of  its  manager 
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'*  shall  be  to  take  charge  of  the  business  of  selling  ores  mined  and 
to  look  after  the  development  of  the  ofiininfc  property,  and  to  attend 
to  all  of  the  details  incident  to  the  business  of  company  at  its 
mines,"  delefcates  to  the  nianujirer  all  the  powers  and  duties  pertain- 
ing to  the  management  of  the  company*s  affairs  and  business  at  the 
mines,  and  invests  him  with  authority  to'  make  a  valid  contract, 
binding  on  the  company,  for  the  sale  and  delivery  of  all  ores  that 
shall  be  extracted  from  the  mines  within  a  period  of  six  months 
from  the  date  thereof,  or  within  any  other  reasonable  time,  at  prices 
and  upon  terras  specified  therein.  A  lease  of  the  mines  by  the  com- 
pany to  a  third  ]3arty,  subsequently  made,  but  prior  to  to' the  expi- 
ration of  the  six  months,  will  not  release  it  from  its  contract 
obligation.    Silver  Min,  Co.  v.  Smelt  <St  Ref,  Co.^  118. 

2.  Vaudity  op  Contract  for  Ores  to  Bk  Mined. — A  propo- 
sition in  writing  made  to  a  mining  company  by  a  corporation  en- 
gaged in  the  purchase  and  treatment  of  ores,  the  same  being  the 
result  of  prior  negotiations  between  tho  parties,  to  purchase  of  the 
mining  company  all  the  ores  which  it  should  extract  from  its  mines 
during  the  succeeding  six  months,  at  prices  and  upon  terms  in  the 
proposition  named,  the  proposition  being  accepted  by  the  mining 
company  and  executed  on  the  part  of  both  corporations  by  their 
business  managers,  constitutes  a  valid  contract,  although  informal 
and  lacking  the  usual  contract  terms  **buy,"  *'8ell,"  "pay  for," 
etc.  Nor  does  the  fact  that  the  mining  company  is  not  obligated  to 
mine  and  furnish  any  given  quantity  of  ore  avoid  the  contract  for 
want  of  mutuality,  the  circumstances  under  which  it  was  executed 
being  considered,  and  the  contract  showing  upon  its  face  a  valid 
consideration.     lb, 

3.  Complaint  Aoainst  Officer  op  Corporation  Held  Insuffi- 
cient.—  A  complaint  against  an  officer  of  a  corporation  seeking  to 
have  him  adjudged  liable  for  a  corporate  debt  for  failure  of  the  of- 
ficers of  the  corporation  to  make  an  annual  report,  as  required  by 
sections  252,  255,  General  Statutes,  pages  184-85,  is  properly  held 
insufficient  on  demurrer  which  shows  on  its  face  that  the  defend- 
ant made,  verified,  and  filed  in  the  proper  office,  within  the  time 
required,  such  a  report  as  the  statute  calls  for.  The  complaint  is 
not  aided  by  an  averment  that  the  statements  contained  in  the  re- 
port are  false  and  fraudulent,  without  averring  that  defendant 
knew  them  to  be  so.  Section  252  attaches  no  penalty  for  false 
statements,  and  section  255  only  imposes  the  liability  for  damages 
against  an  officer  who  shall  sign  a  false  report  knowing  it  to  be 
false.    Matheivs  et  al.  v.  Patterson^  215. 

4.  The  Foreman  Representative  of  the  Railroad  Company. 
Where  in  the  absence  of  the  superintendent  of  construction  the 
workmen  employed  in  constructing  a  railroad  are  i)erforming  their 

•  labor  under  the  supervision  and  direction  of  a  general  foreman, 
who  has  full  power  and  authority  to  employ  and  discharge  them, 
such  foreman  is  in  relation  to  such  workmen  the  representative  of 
the  railroad  company,  and  not  their  fellow-servant.  Colo,  Mid. 
Ky  Co,  V,  O'Brien,  219. 

5.  Duty  of  Company  Constructino  Railroad.—  It  is  the  duty 
of  a  company  constructing  a  railroad  to  employ  a  competent,  skilled 
person  to  see  to  it  that  its  road  is  reafionably  safe  for  the  transporta- 
tion of  its  workmen  —  not  necessarily  as  safe  as  a  road  fully  com- 
pleted and  equipped  for  the  carriage  of  passengers,  but  as  safe  as 
the  circumstances  of  the  case  will  rebsonably  allow.    lb, 

6.  Question  of  Skill  Proper  for  Expert  Witness.—  The 
safety  of  human  life  requires  that  a  very  high  degree  of  skill  and 
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diligence  shall  be  exercised  in  the  construction  of  railroads  to  be 
operated  by  the  dangerous  agency  of  steam.  The  question  whether 
a  railroad  has  or  has  not  been  properly  constructed  at  a  certain 
place  for  the  purposes  for  which  it  is  being  used  may  be  proper  for 
the  opinion  of  an  expert  witness.    lb, 

7.  PRAcncB  IN '  Condemnation  Cases  —  Petitioner  Cannot 
Claim  Title. —  A  railroad  company,  in  proceedings  to  condemn 
land,  cannot  at  the  same  time,  in  the  same  suit  and  petition,  set  up 
a  title  in  fee  in  itself  and  ask  an  adjudication  upon  it,  since  iti 
right  to  ask  condemnation  depends  on  the  fact  that  the  property 
belongs  to  another.    Colo,  Mid.  Ry  Co,  v.  Croman  et  aL,  381. 

8.  Specific  Performance  —  Enfobcement  of  Contract  for 
Lease. —  Wherever  it  is  shown  that  there  is  a  definite  and  con- 
cluded legal  contract  existing  between  parties,  it  may  be  enforced 
by  a  suit  for  a  specific  performance.  And  the  fact  that  at  the  same 
meeting  of  the  mining  company  which  accepted  the  plaintiff's  bid 
a  motion  was  passed,  but  not  communicated  to  him,  by  which  the 
president  was  empowered  to  draw  up  a  lease,  in  coniunction  with 
the  plaintiff  or  his  agent,  and  present  it  to  the  board  of  directors 
for  their  consideration,  in  no  way  affected  the  condusiveness  or 
validity  of  the  agreement,  it  being  wholly  an  ex  parte  act  of  the 
mining  company,  and  in  no  sense  a  part  of  the  stipulations  of  the 
agreement.  The  clause  of  the  bid  "  settlement  as  usual"  appear- 
ing from  the  action  of  the  company  to  have  been  understood  by 
its  officers,  it  is  immaterial  whether  it  referred  to  the  mode  of  com- 
putation and  times  of  payment  previously  existing  between  the 

Sarties  or  to  the  established  custom  of  the' mining  district,  either 
eing  Bufficientlv  definite  to  constitute  a  part  of  the  contract.  Co^- 
rane  v.  Justice  if  in.  Co,,  415. 

9.  Aqenct— One  Corporation  AcriNa  as  Agent  of  Another. 
Where  the  buHiness  of  a  Loan  &  Trust  Company,  in  part,  was  to 
negotiate  loans  for  an  eastern  Insurance  Company,  to  whom  appli- 
cations for  loans  were  forwarded  for  approval,  and  from  whom  It 
was  accustomed  to  receive  the  moneys  to  be  loaned,  and  to  pay  over 
the  same  to  the  borrowers  on  being  satisfied  that  their  titles  to  the 
lands  offered  as  security  are  perfect,  causing  them  to  execute  and 
deliver  for  the  Insurance  Company  the  papers  necessary  to  secure 
the  loans,  on  the  terms  agreed  upon,  thereafter  collecting  and  re- 
mitting to  the  Insurance  Company,  by  its  request,  the  interest  on 
the  loans  made  as  the  same  fell  due,  such  employment  constituted 
the  Loan  &  Trust  Company  the  agent  of  the  lender,  not  the  agent 
of  the  borrowers.     Travelers*  Ins,  Co,  v.  Jones,  515. 

10.  The  Rule  of  Agency  Not  Changed  bt  Accidsntal  Cir- 
cumstances.—  Jones  applied  to  the  Loan  &  Trust  Company  for  a 
loan,  offering  certain  real  estate  as  security.  The  application  was 
forwarded  by  this  company  to  the  Insurance  Company  for  appro^ml. 
The  latter  company  approved  the  application,  placing  the  amount 
of  the  proposed  loan  to  the  credit  of  the  former  company,  who  de- 
clined to  pay  it  over  to  the  borrower  because  upon  examination  his 
title  to  the  real  estate  proved  to  be  imperfect  The  latter,  hoping 
to  i)erfect  his  title  and  secure  the  monev,  requested  the  Loan  & 
Trust  Company  not  to  return  it  to  the  lender,  which  request  it  com- 
plied with,  and  on  perfecting  his  title  paid  the  borrower  a  part  of 
the  loan  contractecl  for,  retaining,  however,  the  security  previously 
executed  for  the  full  amount  of  the  loan  applied  for.  Held^  theoe 
circuniAtances  did  not  make  the  Loan  &  Trust  Company  the  agent 
of  the  borrower,  and  confine  his  right  for  redress  to  this  company 
onlv.    lb. 
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11.  Corporations— Balance  Unpaid  of  Stockholder's  Sub- 
scription.—  The  unpaid  balance  upon  a  stockholder'H  Bubscription 
is  not  primarily  a  legal  debt  due  the  corporation,  and  no  cause  of 
action  can  be  maintained  therefor  in  its  name  till  the  statutory  de- 
mand has  been  made  and  the  statutory  period  thereafter  has  ex- 
pired.   Fire  Ins.  Co,  r,  Tahor^  581. 

COSTS:   See   PRACTICE   IN  CIVIL   ACTIONS,  25;   PRACTICE  IN 
SUPREME  COURT,  11 ;  SHERIFFS,  1-7. 

COUNTER-CLAIMS:  See  CROSS-DEMANDS,  1,  2. 

COUNTY  COURTS:  See  COURTS,  1,  23,  24;  APPEAL,  1,  4,  a 
COURT  OF  APPEALS:  See  COURTS,  2-15. 

CODRTS: 

1.  Appeals  from  County  Courts— Jurisdiction  op  District 
Court. — The  regularity  of  the  appeal  is  not  essential  to  the  juris- 
diction of  a  district  court  in  a  case  appealed  thereto  from  a  county 
court,  where  the  parties  to  the  action  go  to  trial  in  the  district 
court  without  objection  by  the  appellee.  The  rule  prevails,  in  suoh 
case,  that  where  the  appellate  court  has  original  jurisdiction  of  the 
subject-matter,  and  the  parties  voluntarily  appear  and  go  to  trial 
on  the  merits  without  exception,  their  conduct  amounts  to  a  waiver 
of  the  objection,  and  they  cannot  afterwards  object.  Mackey  v, 
Brigga,  143. 

2.  Court  of  Revikw— Creation  of.— Section  1,  article  6,  of 
the  constitution,  as  amended,  recognizes  the  legislative  right  to 
create  a  court  of  review,  but  no  such  court  can  be  clothed  with  final 
jurisdiction  co-ordinate  with  the  supreme  court.  Tlie  People  v. 
Richmond,  274. 

8.  Court  of  Appeals — Construction  of  Act  Creatino.— The 
court  of  appeals  created  by  the  act  under  consideration  is  subject  to 
the  superintending  control,  and  guided  by  the  decisions,  of  the 
supreme  court.  In  all  cases  that  might  under  any  circumstances 
go  in  the  first  instance  to  the  supreme  court,  the  judgment  of  the 
court  of  appeals  is  still  subject  to  review  by  the  superior  tribunal. 
16. 

4.  Supreme  Court  Decisions— When  the  Higher  Author- 
ity.— The  court  of  appeals  should  voluntarily  yield  its  judgment  in 
case  of  difference  of  opinion  upon  the  same  legal  propositions  to  that 
of  the  higher  tribunal.  If  that  court,  however,  insists  upon  a  con- 
trary view  as  to  the  same  question  in  the  same  case,  an  appropriate 
remedy  will  be  found  to  enforce  the  law  as  declared  by  the  supreme 
court"  76. 

5.  In  What  Supremacy  of  Supreme  Court  Consists.— The 
supremacy  of  the  supreme  court  appears  in  the  paramount  force 
and  authority  of  its  adjudications,  not  in  the  extent  of  its  jurisdic- 
tion or  the  amount  of  its  business.    Ih, 

0.  Constitutional  Jurisdiction  of  Supreme  Court.— The  con- 
stitution confers  and  defines  the  jurisdiction  of  the  supreme  court, 
but  does  not  inhibit  the  legislature  from  regulating,  to  some  extent, 
the  quantum  of  its  business  by  reasonably  contracting  or  enlarging 
the  limits  of  such  jurisdiction.  The  constitutional  policy  is  not  to 
specify  absolutely  the  extent  and  boundaries  of  the  jurisdiction  of 
all  courts,  but  to  allow  a  large  legislative  discretion  in  connection 
therewith.     Ih, 

7.  Right  of  Hearing  m  Supreme  Court.—  The  citizen  has  no 
natural  or  inalienable  right  to  a  hearing  in  the  supreme  court.    If 
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thiH  rifcht  exists,  it  must  be  deduced  from  a  constitutional  guar- 
anty,   lb, 

8.  Bill  of  Rights  Ck>xsTRUED.—  Section  0  of  the  Bill  of  Rights 
simply  confers  upon  each  individual  the  right  to  an  intellif^nt;.  im- 
partial and  speedy  judicial  hearing  and  determination  of  his  griev- 
ances. It  does  not  authorize  him  to  invoke  the  junsdiction  in  a 
given  case  of  all  the  courts  of  the  state.    lb. 

9.  Writs  of  £rro&,  »tatxjtory  and  Constitutional  Regcia- 
TION.—  Writs  of  error  from  the  supreme  court  may  be  forbidden  by 
statute,  unless  preserved  by  the  constitution.  But  that  instrument 
only  savt'S  this  proceeding,  so  far  as  ordinary  appellate  purpoats  are 
concerned,  to  review  the  judgm»'nts  of  county  oourtR.     lb. 

.10.  End  OF  Litigation  Within  Legislative  Discretion.— The 
legislature  may  say  within  reason  at  what  particular  stage  or  in 
what  particular  court  a  specified  kind  of  ordinary  litigation  shall 
end.    lb, 

11.  Original  and  Appell^vte  Jurisdiction  of  Sufrkmb  Court. 
Section  *2,  article  ft,  of  the  constitution  grants  appellate  jurisdic- 
tion to  the  supreme  court,  but  does  not  lodge  in  that  tribunal  all 
jurisdiction  of  the  kind  or  jurisdiction  over  all  litigation.  That 
court  is  essentially  a  court  of  review.  Its  superintending  control, 
original  jurisdiction  and  duty  of  answering  executive  and  legida- 
tive  questions  are  secondary  functions.    lb, 

12.  Superintending  C<hjtrol  of  Supreme  Court.— The  soper- 
in tending  control  given  by  section  2,  article  6,  aforesaid,  refers 
primarily  to  courts,  not  to  parties  or  cases.  It  was  not  designed  for 
ordinary  appellate  jurisdiction,  but  to  keep  subordinate  courts 
within  bounds  and  to  insure  the  harmonious  working  of  the  judicial 
system.     lb, 

18.  Exclusive  Jurisdiction.. —  When  a  constitution  confers  juris- 
diction over  a  particular  subject  upon  one  court  and  not  upon  an- 
other, the  jurisdiction  thus  conferred  is  exclusive.     lb, 

14.  Uniformity  of  Laws  Pertaining  to  Courts.— Section  28. 
article  6,  of  the  constitution  was  not  expected  to  insure  unifonnitr 
in  judicial  decisions.  Its  purpose  was  to  require  that  laws  pertain- 
ing to  the  organization,  jurisdiction,  eta,  of  courts,  also  thattlte 
legal  force  and  effect  of  judicial  judgments  should  be  uniforni. 
lb, 

15.  Appellate  Court  Act  Conformable  to  Bnx  of  Rights.— 
Section  6  of  the  Bill  of  Rights  provides  for  the  administration  of 
jjuetice  without  delay.  And  under  the  circumstances,  the  act  creat- 
ing the  court  of  appeals  is  in  effect  a  legislative  effort  to  obey  this 
mandate.    lb, 

16.  Mandamus  to  Judicial  Tribunals.—  The  writ  of  mandamta 
cannot  be  used  to  control  judicial  discretion,  but  it  may  properly 
be  invoked  to  command  a  subordinate  court  to  proceed  to  judg- 
ment   People  ex  reL  Rosenfeld  i\  Qraham^  347. 

17.  The  Mayor*s  Commission  Not  Conclusive.— The  authority 
of  the  alleged  officer  being  in  issue,  it  was  the  province  of  the  conn 
to  investigate  the  existence  and  extent  of  the  power  of  appoint- 
ment, and  it  apix^aring  that  the  executive  who  issued  the  coioiuis- 
sion  was  not  clothed  with  the  power  he  assumed  to  exercise,  the 
commission  was  not  conclusive,  eitherof  the  legality  of  the  appoint- 
ment or  of  its  duration.  In  the  absence  of  proof  to  show  tlie  mu- 
nicipal action  necessary  to  the  continuance  of  the  officer's  authoritj. 
he  is  to  be  regarded  merely  as  the  agent  of  his  employer,  and  a< 
acting  in  its  l^half,  and  without  official  authority.  Uniom  Ikp^ 
&  Ry  Co,  V.  Smith,  861, 
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18.  Exclusion  op  Women  as  Attorneys  at  Law.—  By  ancient 
and  universal  usage  women  have  been  denied  the  right  to  practice 
law  before  the  English  courts.  And  during  the  early  history  of 
this  country,  a  like  exclusion  from  the  profession  generally  pre- 
vailed.   In  re  Thomas^  441. 

19.  Change  in  Legal  Status  of  Women  Neutralizes  Prece- 
dents.—  A  rule  at  the  present  time  should  not  be  rested  upon  the 
ground  of  custom  or  usage  in  relation  to  the  exclusion  of  women 
from  the  profession  in  England  or  in  the  American  colonies,  or  in 
the  republic  during  its  infancy.  The  marvelous  change  throughout 
this  country  of  the  last  fifty  years  in  the  legal  status  of  women 
greatly  neutralizes  the  force  as  a  precedent  of  such  custom  or 
usage,    lb. 

20.  Applications  for  Admission  to  the  Bar— How  Regarded. 
Unless  restrictive  provisions  be  found  in  the  statutes  or  constitu- 
tion, applications  for  admission  to  the  bar  should  be  reg^arded  with 
the  juaicial  favor  usually  extended  when  equality  of  rights  is  in- 
Tolved.    lb.  * 

21.  Construction  of  Statutes.—  A  statute  is  to  be  interpreted  in 
the  light  of  other  statutes  constituting  a  part  of  the  same  legislative 
qrstem.    lb, 

22.  Criminal  Cause—  Motion  for  New  Trial  After  Lapse  of 
Term. —  After  the  final  disposition  of  a  criminal  cause  and  lapse  of 
the  term,  the  trial  court  has  no  jurisdiction  to  entertain  an  applica- 
tion to  reconsider  its  ruling  upon  motion  for  a  new  trial.  Klxnk  v* 
Peopley  467. 

29.  Discretion  of  Council  in  Absence  of  Deception  or  Fraud. 
The  motives  actuating  councilmen  in  connection  with  removals  are 
not  ordinarily  subject  to  judicial  inquiry.  And  in  the  absence  of 
deception  or  fraud,  courts  decline  to  interfere  with  the  declaration 
of  discretionary  municipal  pleasure  by  the  council.  Carter  v.  City 
of  Dtirango,  584. 

24.  Election  Contests.—  Under  act  of  1885,  the  county  court  is 
invested  with  jurisdiction  to  try  and  determine  contested  election 
cases  of  county  officers.  Vailes  v.  Brown,  462. 
.  25.  County  Courts— Jurisdiction  in  Probate  Matters.— The 
jurisdiction  of  the  county  courts  in  matters  of  probate*  settlement  of 
estates,  appointment  of  guardians  and  settlement  of  their  accounts, 
is  not  made  exclusive  by  the  constitution.  People  ex  rel.  v.  Bar- 
ton, 75. 

26.  Illegal  Conditions  Required  for  Entry  of  Judgment.— 
A  court  has  no  right  to  require,  as  a  condition  precedent  to  the  entry 
of  final  judgment,  that  a  part  of  said  judgment  be  first  paid.  Peo- 
ple ex  rel.  v.  Oraham,  347. 

27.  Harsh  Statutes.- Hardship  necessarily  resulting  from  a 
plain  statutory  provision  can  only  be  modified  through  legislative 
action.  Courts  must  obey  the  law  as  it  is  written.  Busby  v.  Camp, 
88. 

CRIMINAL  LAW: 

1.  Bawdy-house  —  Keeping  Unlawful.—  The  keeping  of  a 
bawdy-house  is  against  public  policy  and  unlawful  both  at  common 
law  and  under  the  statute.    Dougherty  v.  Seymour,  289. 

2.  Conspiracy  of  Prosecutor  with  Defendant  to  Commit  a 
Crime. — The  primary  object  of  punishment  being  the  suppression 
of  crime,  it  is  better,  where  botn  prosecutor  and  defendant  have 
violated  the  law,  that  both  be  punished,  than  that  the  crime  of  one 
be  used  to  shield  the  other.    In  re  Cummins^  451. 


564  Index. 

CRIMINAL  LAW  —  CotiHnued. 

8.  False  Pretenses— Prosecutor's  Guilt  Does  Not  Shield 
Defendant.  —  Where  two  persons  conspire  K^zrether  to  defraud  tbe 
government,  and  one,  by  false  pretenses,  obtains  money  from  the 
other  and  spends  it  in  furtherance  of  illegal  purposes,  prosecution 
on  complaint  of  the  other  party  will  lie  against  him  for  obtaining 
money  under  false  pretenses,  notwithstanding  the  guilt  of  the  prose- 
cutor.   Ih, 

4.  Criminal  Cause— -Motion  for  New  Trial  After  Lapse  op 
Term. — After  the  final  disposition  of  a  criminal  cause  and  lapse  of 
the  term,  the  trial  court  has  no  jurisdiction  to  entertain  an  appli- 
cation to  reconsider  its  ruling  upon  motion  for  a  new  triaL  KUnk 
V.  People,  467. 

5.    VACATION  OF  JUDGMENTS  —  CODE  PROVISIONS  RELATE  TO  ClVlL 

Actions. —  The  provision  of  the  Civil  Code  authorizing  tiie  vaca- 
tion of  judgments  under  certain  circumstances  within  five  months 
after  the  rendition  thereof  is  confined  to  civil  actions ;  it  has  no  ap- 
plication to  criminal  cases.    lb. 

6.  Perjury  by  Principal  Witness— Executivb  Cucmkncy.— 
In  a  criminal  case,  if  after  the  lapse  of  the  term  the  principal  wit- 
ness for  the  prosecution  admits  that  he  committed  perjury,  sndi 
admission  may  under  proper  circumstances  be  ground  for  the  ex- 
ercise of  executive  clemency.    lb, 

7.  Testimony  in  Criminal  Cases  —  Accomplice  —  Corrobo- 
rating Circumstances. — The  testimony  of  an  accomplice  is  received 
with  caution  and  regarded  with  suspicion.  The  great  importance 
of  corroborating  testimony  or  circumstances  is  always  urged  upon 
juries,  and  verdicts  of  conviction  are  seldom  sustained  in  the  total 
absence  thereof.    lb. 

8.  Newly-disoovered  Evidence  —Testimony  of  Accused.— 
Testimony  of  the  accused  concerning  his  whereabouts  on  the  day 
of  the  forming  of  a  conspiracy  to  commit  crime  is  not  newly-dis- 
covered evidence.  Besides,  proofs  of  his  whereabouts  mentiomog 
no  particular  hour,  and  which,  if  true,  nevertheless  leave  ample 
opportunity  for  his  being  present  and  participating  in  the  conspir- 
acy, are  not  so  material  as  to  render  tne  court*s  ruling  denying  a 
new  trial  reversible  error.    76. 

9.  Presumption  of  Innocence.— The  defendant  in  a  criminal 
case  is  entitled  to  every  presumption  of  innocence  consistent  with 
the  evidence  in  the  case.     Clarke  v.  People,  511. 

10.  Criminal  Abortion. —  Evidence  examined  and  found  insuffi- 
cient to  support  a  conviction.    lb. 

CROSS-DEMANDS  AND  COUNTER-CLAIMS: 

1.  In  Case  op  Assignment  or  Death  of  One  Party.— Section 
58  of  the  Civil  Code,  which  provides  that,  where  cross-demands  ex- 
ist between  two  persons,  neither  shall  be  deprived  of  the  benefit  of 
counter-claim  in  suit  by  the  assignment  or  death  of  the  other,  does 
not  prescribe  a  rule  of  evidence  nor  affect  the  mode  of  proof  exist- 
ing at  the  time  of  its  adoption.    Rathvon  v.  White,  41. 

2.  Counter-claim  —  Burden  op  Proof  —Verdict.— The  harden 
of  proof  being  upon  the  defendant  to  establish  his  counter-claim  or 
defense,  a  verdict  of  a  jury  in  favor  of  the  plaintiff,  where  the  evi- 
dence is  conflicting  and  tends  to  overthrow  the  defense,  will  not  be 
disturbed.     Cooper  v.  Perry,  Adfn'r,  436. 

DAMAGES: 

].  Appraisement  of  Damages.- Since,  under  the  Codeof  CSvil 
Procedure  of  Colorado,  section  258,  the  value  of  property  taken  in 
condemnation  proceedings  is  the  actual  value  thereof  at  the  time  of 
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the  appraisement,  an  instruction  that  the  value  of  the  land  taken 
and  daTiiages  to  the  residue  are  to  be  assessed  in  accordance  with 
the  situation  of  the  property  and  conditions  existing  at  the  date  the 
petition  for  condemnation  is  filed,  is  reversible  error.  Twin  Lakes 
JET.  G.  Min.  Synd.  v.  Colo.  Mid,  Ry  Co ,  1. 

2.  Injuries  to  Brakeh an  —  Unsafe  Links.— A  brakeman  who 
has  his  hand  crushed  while  attempting  to  couple  in  the  dark  two 
cara  with  draw-heads  at  an  unequal  height  from  the  track  can  re- 
cover for  his  injuries,  where  the  company  had  failed  to  furnish 
suitable  links  for  such  couplings,  and  the  conductor  ordered  plaint- 
iff to  take  the  unsuitable  link  with  which  he  attempted  to  make  the 
coupling.     Denver,  T.  A  O,  R.  Co.  v.  Simpson,  55. 

8.  Contributory  Nkglioence— When  a  Question  of  Law  for 
THE  Court.— When  a  person  negligently  and  without  excuse 
ptares  himself  in  a  position  of  known  danger,  and  thereby  suffers 
an  injury  at  the  hands  of  another,  to  the  production  of  which  he 
has  directly  contributed,  he  cannot  recover  damages  for  the  injury 
sustained.  The  question  whether  the  plaintiff  contributed  to  the 
injury  of  which  he  complains  is  for  the  jury  to  determine  where  a 
reasonable  doubt  exists  as  to  the  facts  involved,  or  the  inferences  to  be 
drawn  from  them,  and  the  measure  of  duty  varies  according  to  the 
circumstances  of  the  case ;  but  where  the  facts  and  inferences  there- 
from are  undisputed,  and  the  measure  of  duty  determinate  and  the 
same  under  all  circumstances,  the  question  whether  the  plaintiff 
contributed  to  the  iniury  is  for  the  court  to  determine  upon  the 
facts.    Jackson  v.  Crilly,  103. 

4.  Workman  Assumes  the  Ordinary  Risks  of  His  Employ- 
ment.—  A  person  engaging  to  work  iu  and  about  the  construction 
of  a  railroad  assumes  the  ordinary  risks  of  such  employment,  includ- 
ing the  risk  of  being  transportecL  to  and  from  his  work  on  a  con- 
struction train  over  a  newly-constructed  road,  and  cannot  expect 
the  road  and  road-bed  to  be  in  as  perfect  and  safe  condition  before 
it  is  finished  as  if  the  same  had  been  completed  and  opened  for 
public  travel.     Colo.  Mid,  Ry  Co,  v.  CBrien,  219. 

6.  Question  of  Damages  —  When  for  Jury.—  In  actions  for 
personal  injuries  by  loss  of  limb,  the  assessment  of  damages  must, 
within  reasonable  bounds,  be  confided  to  the  judgment  of  the  jury. 
lb. 

0.  Exceptions  IN  Policy — Construction  of. —  An  accident  pol- 
icy which  insures  against  death  '*from  bodily  injuries  effected 
through  external,  violent  and  accidental  means,"  but  excepting 
death  from  hernia,  or  medical  or  surgical  treatment,  does  not  re- 
lieve the  insurer  from  liability  where  the  proximate  cause  of  death 
was  hernia  caused  by  "external,  violent  and  accidental  means.'* 
Travelertf  Ins.  Co,  v,  Murray,  296. 

7.  Yrkdict  of  Damages  Alleged  to  Be  Excessive.— In  case 
of  an  unwarranted  interference  with  the  personal  liberty  of  a  citi- 
zen, under  circumstances  indicating  an  oppressive  use  of  a  supposed 
authority,  a  court  of  last  resort  cannot  say  that  a  verdict  for  $8,000 
damages,  though  unusually  large,  is  excessive,  it  being  the  result 
of  the  third  trial  of  the  action  to  a  jury.  Union  Depot  dt  Railway 
Co.  V.  Smith,  861. 

8.  Damages  Becoverablb  by  Administrator.— Where  it  was 
alleged  in  the  complaint  that  a  person  riding  upon  the  train  of  a 
railroad  company,  under  a  contract  with  the  company  for  safe- 
carriage,  was,  without  his  fault,  injured  by  the  negligence  of  the 
company,  and  died  without  obtaining  satisfaction  for  such  injury, 
Ae/d,  upon  demurrer,  that  his  administrator  might  maintain  an 
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action  for  breach  of  the  contract  and  thus  recover  the  pecaniarj 
dainaf^ee  resulting^  to  the  deceased  prior  to  his  death.  Kettey,  Adm% 
V.  Union  Pac,  Ry  Co,,  455. 

9.  Municipal  Liabilitt  for  DBFEcnvB  STBEsr.—  Aa  incorpo- 
rated town  may  be  held  liable  for  damages  occasioned  by  a  defect- 
ive street,  provided  there  has  been  a  dedication  of  the  street  to 
public  use,  and  an  acceptance  of  such  use  by  the  proper  authorities. 
Totni  ofSalida  v.  McKinna,  533. 

10.  Measure  of  Recovbrt  by  Husband.— Even  if  a  husband 
may  in  extreme  cases  recover  for  his  services  in  nursing  his  wife 
where  her  injuries  have  been  caused  by  the  negligence  of  another, 
the  recovery  must  be  for  the  value  of  bis  services  as  a  nurse,  and 
not  for  the  amount  of  wages  lost  by  abstaining  from  other  employ- 
ment,   lb. 

DEBTOR  AND  CREDITOR: 

1.  Instruction  —  Preferred  Creditor's  Enowlbdob  op 
Debtor*8  Financial  Condition.— While  the  personal  relations  ex- 
isting between  an  insolvent  debtor  and  a  preferred  creditor  consti- 
tute a  proper  subject  for  the  consideration  of  the  jury  in  reacbini; 
a  conclusion  as  to  the  knowledge  possessed  by  the  creditor  of  the 
debtor's  embarrassed  condition,  such  knowledge  is  not  a  necesBarr 
inference  to  be  drawn  from  the  extent  or  character  of  their  friend- 
ship. It  is  therefore  proper  to  refuse  to  instruct  the  jury  that  from 
the  fact  of  their  intimacy  they  may  infer  that  the  creditor  knew  of 
the  debtor's  condition.    Johnson  v.  Jone»,  138. 

2.  Assignment  for  Benefit  of  Creditors— Qualified  Trahb- 
FER  of  Stock  Assigned. —  P.,  being  insolvent,  assigned  to  C,  for 
the  benefit  of  himself  and  certain  other  preferred  creditora.  a  stock 
of  goods,  retaming  a  right  to  the  surplus  pioceeds,  if  any,  and  also 
to  a  redelivery  of  the  property  remaining  unsold,  upon  certain  other 
conditions.  C.  transferred  the  goods  by  bill  of  sale  to  F.,  F.  agree- 
ing in  the  contract  to  *'  settle  with  the  said  P.  or  his  assignee  for  all 
claims  or  interest  he  may  have  in  said  business. "  HM^  in  a  salt 
by  the  general  assignee  of  P.,  that  F.'s  guaranty  amounted  simply 
to  a  promise  that  he  would  take  C.'s  place  and  settle  with  P.,  or  nis 
assignee,  in  accordance  with  the  original  agreement  between  C 
and  P.  Held  further,  that  as  between  C.  and  himself,  F.'s  gujna^ 
did  not  cover  damages  arising  through  a  cancellation  of  the  original 
transfer  between  P.  and  C.  on  the  ground  of  a  mutual  purpose  in 
that  transfer  to  defraud  the  creditors  of  P.     Fisk  \\  Cathcart.  fSS. 

8.  Legal  Relations  of  Assignee  and  Purchaser  as  to  thk 
Creditors.—  Held  further,  that  F.  was  not  bound  to  defend  a  suit 
brought  by  P.'s  creditors  against  C.  on  the  ground  of  the  fraud  in 
the  transfer  from  P.  to  C.  above  mentioned.  Also,  that  notice  to 
F.  of  such  a  suit  would  not  bo  notice  of  a  suit  to  recover  from  (X 
the  balance  received  by  him  from  the  goods  after  |>ayment  of  him- 
self and  the  creditors  preferred  in  the  transfer  to  him.    76. 

4.  Execution  Sale  of  Judgment  Debtor's  Interest  in  Real 
Estate. —  While  under  the  statute  every  interest  in  land,  whether 
legal  or  equitable,  is  subject  to  levy  and  sale  on  execution,  and  the 
purchaser  of  such  interest  may  maintain  an  action  to  determine 
the  extent  thereof,  yet  the  judgment  creditor  may  resort  to  an  ac- 
tion prior  to  the  sale,  for  the  purpose  of  having  the  debtor's  intereBt 
determined,  and  the  question  of  title  settled  in  advance  of  the  sale. 
aConnell  v.  Taney,  868. 

6.  Complaint  Against  Wife  as  Trustee  of  Husband— Ali*- 
aATiON  of  Insolvency  Unnecessary.— In  an  action  by  a  cnditor 
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DEBTOR  AND  CREDITOR— Co?ittnMcA 

of  the  husband  against  the  wife,  as  trustee  of  the  latter's  interest 
in  land  held  in  her  name,  to  compel  a  conveyance  to  the  husband 
of  his  interest  therein,  in  order  that  it  mny  be  subject^  to  the  pay- 
ment of  his  debts  to  the  plaintiff,  an  allegation  of  the  husband^s 
insolvency  is  unnecessary.     lb, 

6.  Adhksibiuty  of  Disserving  Letters  of  DEFENDAm*.—  Let- 
ters written  a  creditor  in  his  life-time  by  a  debtor,  containing  dis- 
serving admissions,  are  competent  evidence  against  the  latter  in 
an  action  against  him  by  the  administrator  of  tiie  creditor,  after  his 
decease,  without  accounting  for  their  custody  during  the  interval. 
Proof  that  the  letters  are  genuine  is  all  that  can  be  required. 
Cooper  V,  Perry ,  Adm^r,  486. 

DEDICATION:  See  STREETS  AND  HIGHWAYS,  2. 

DEDIMUS  POTEST ATEM:  See  EVIDENCE,  11. 

DEED:  See  VENDOR  AND  PURCHASER,  11. 

DEPOSITIONS:  See  EVIDENCE. 

DISSOLUTION  OF  PARTNERSHIP:  See  PARTNERSHIP. 

DIVORCE : 

1.  Divorce  —  Allowance  to  Wife  for  Attorney's  Fees 
Whkn  She  is  Plaintiff. —  A  wife  suing  for  divorce,  if  without 
sufficient  separate  estate,  may  properly  ^  allowed  reasonable  at- 
torney's fees  to  be  paid  from  the  husband's  estate,  varying  in 
amount  with  reference  to  the  value  of  the  services  and  the  finan- 
cial condition  of  the  pnrties;  but  where  the  husband's  estate  is 
small,  this  fact  must  be  given  due  weight  in  fixing  the  amount  that 
may  properly  be  allowed  for  such  purpose  out  of  his  estate.  Cowan 
r.  Cousin,  385. 

2.  Divorce— A  Decree  Fraudulenti.y  Procured  Will  Be 
Set  Aside. —  When  it  in  made  to  appear  that  fraud  has  been  prac- 
ticed on  both  the  defendant  and  the  court  in  procuring  a  decree  of 
divorce,  it  will  be  promptly  set  aside.    Morton  v,  Morton^  858. 

EJECTMENT: 

Former  Recovery  Conclusive  Evidence  in  Ejectment.—  In  an 
action  of  ejectment  brought  by  the  plaintiff  for  the  recovery  of  a 
strip  of  ground,  which  had  been  the  subject-matter  of  a  previous 
litigation  between  the  same  parties  in  the  same  court,  and  in  which 
suit  the  present  plaintiff,  on  the  issue  of  title  in  fee  tendered  by  him, 
recovered  judgment  against  the  present  defendant,  which  has  never 
been  set  aside  or  reversed,  the  record  of  such  judgment  is  competent 
evidence  in  the  plaintiff's  favor,  and  conclusive  of  the  rights  of  the 
parties.     Williams  v.  Hacker^  113. 

ELECTION  CONTESTS: 

1.  County  Election  Contests  Triable  by  County  Court.— 
Under  the  act  of  1875  the  county  judge  sitting  in  term  time,  in  his 
tegular  capacity  as  the  county  court,  is  invested  with  jurisdiction 
to  try  and  determine  contested  election  cases  of  county  officers. 
Whether  the  county  judge  sitting  in  vacation  may  exercise  such 
jurisdiction,  not  determined.     Vailea  v.  Brown,  462. 

2.  Statement  of  Contest,  When  to  Be  Filed.—  Section  14  of 
the  act  Is  to  be  construed  as  astatute  of  limitations  upon  a  summary 
proceeiling;  and  when  the  period  for  filing  the  statement  under 
said  section  has  fully  elapsed,  excluding  the  day  when  the  votes  are 
canvassed,  the  time  cannot  be  extended  merely  on  the  ground  that 
the  last  day  happens  to  fall  on  Sunday.    lb. 
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EMINENT  DOMAIN : 

1.  Failure  of  Verdict  to  State  Benefits.— Id  a  trial  to  a 
jar  J  to  condemn  the  right  of  way  through  a  tract  of  land  under 
the  eminent  domain  statute  (Civif  CkMie,  sec.  254),  where  the  court, 
althonich  requested,  refuses  to  instruct  the  jury  that  their  verdict 
should  be  in  language  and  form  as  provided  in  the  act,  and  the 
verdict  fails  to  state  the  amount  and  value  of  the  benefit,  if  any,  to 
the  land  not  taken,  as  required  by  the  act,  and  the  court  refuses  to 
set  aside  the  verdict  and  grant  a  new  trial,  the  judgment  will  be 
reversed.    D.  iSt  R,  O.  B,  R,  Co,  v.  Stark,  291. 

2.  Eminent  Domain  —  Appeal  from  Judgment  Awarding  Dam- 
AGE& — The  rights  of  the  owner  of  a  nuning  claim  to  the  surface 
of  his  location  are  dependent  -on  the  relation  which  the  vein  in  its 
course  and  direction  bears  to  the  surface ;  and  where,  on  api)eal, 
under  the  act  of  1885,  from  a  judgment  awarding  damages  in  a 
proceeding  to  condemn  the  surface  of  a  mining  claim,  the  abstract 
fails  to  show  the  direction  and  course  of  the  vein,  the  judgment 
will  not  be  reversed  on  the  alleged  ground  that  the  evidence  did  not 
show  the  owner's  right  to  the  surface  ground.  It  was  incumbent 
on  the  petitioner  to  show  that  such  right  did  not  attach.  Colo,  M, 
Ry  Co*  V.  Croman  et  al,  881. 

EMPLOYMENT:  See  MASTER  AND  SERVANT. 

EQUITY: 

1.  Equity  Practice — Verdict  op  Jury  Not  Binding  on  Chan- 
cellor.—  The  verdict  of  a  jury  on  a  feigned  issue  out  of  chancery 
is  not  binding  on  the  chancellor,  and  he  may  disregard  it  and  de- 
cide the  cause  according  to  his  own  judgment.  McDonald  v. 
Thompson,  18. 

2.  Lost  Deed— Proof  Necessary  to  Estabmrh.— In  view  of 
the  rule  that  the  record  title  to  land  ought  not  to  be  set  aside  on  the 
assumption  of  a  lost  deed,  except  upon  clear  proof  of  its  execution, 
existence,  and  enough  of  its  contents  to  enable  the  court  to  deter- 
mine the  character  of  the  instrument,  an  action  to  restore  an  alleged 
lost  deed  to  a  homestead  cannot  be  sustained,  where  the  evidence 
failed  to  show  its  date,  manner  of  execution,  nor  a  definite  descrip- 
tion of  the  property  conveyed  thereby,  and  it  not  appearing  that  the 
alleged  grantee,  in  her  life-time,  ever  claimed  title  to  the  home- 
stead, and  her  occupancy  of  the  premises  being  consistent  with  her 
relations  to  the  alleged  grantors.     lb. 

8.  When  Limitation  Same  in  Equity  as  at  Law. — When  the 
cause  of  action  in  an  equitable  proceeding  is  one  for  which  plaintiff 
might  have  resorted  to  a  common-law  remedy,  as  trover  or  replevin, 
the  six-years  statute  of  limitations  is  applicable.  Dunne  v,  Stott- 
bury,  89. 

4.  Limitations  in  Equity  — Laches.-— A  party  is  entitled  to 
bring  his  suit  in  equity  at  any  time  within  tne  statute  of  limita- 
tions, except  in  cases  where  there  has  been  delay  or  acquiescence 
amounting  to  a  recognition  of  the  rights  of  the  opposite  party  mak- 
ing the  assertion  of  adverse  rights  inconsistent  ana  unconscionable, 
or  where  other  equitable  considerations  equally  strong  are  estab- 
lished,    lb. 

6.  Costs— Equity  Suns— Discretion.— Where,  in  a  suit  to 
enjoin  the  infringement  of  water-rights,  the  questions  of  fact  sub- 
mitted to  the  jury  are  found  in  defendants*  favor,  and  the  chan- 
cellor finds  that  at  no  time  prior  to  the  trial  did  defendants  inter- 
fere with  or  damage  plaintiiTs*  rights,  his  judgment  against  plaint- 
iffs for  costs  will  not  be  disturbed.  Batcliffe  etaLv.  Dakan  et  a/., 
100. 
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EQUITY—  Contivued, 

6.  Equitable  Relief  Against  Patent  Fraudulently  Ob- 
TAINRD. —  Mobile  g^eat  consideration  is  always  ^iveii  to  the  decisioa 
of  the  land  department  upon  matters  antecedent  to  patent,  if  the 
action  of  the  department  officer  has  been  procured  by  fraudulent 
practices  of  one  party  upon  the  opposite  party,  courts  of  equity  may 
grant  relief*    Seumour  v,  Fisher,  188. 

7.  lONORANCE  OF  PATENT  PROCEEMNQS,  WHEN  GROUND  FOR  RE- 
LIEF.—  If  by  reason  of  the  fraudulent  conduct  of  the  patentee  the 
would-be  cont^stor,  without  fault  on  his  part,  is  kept  in  ignorance 
of  the  pendency  of  patent  proceedings,  and  is  thus  prevented  from 
availing  himself  oi  the  statutory  remedy,  a  court  of  equity  may 
interpose.    Ih, 

8.  Constructive  Trust  in  Favor  of  Injured  Party.— Such 
equitable  proceeding  is  not  for  the  purpose  of  annulling  the  patent. 
It  presumes  the  validity  of  the  patent,  but  recognizes  a  constructive 
trust  in  favor  of  the  injured  party.    lb, 

9.  Confidential  Relations  of  Co-owners  —  Not  Extended 
to  Other  Property. — The  fact  that  defendant  is  a  co-owner  with 
plaintiff  in  other  property,  and  is  acting  as  confidential  adviser  in 
connection  therewith,  does  not,  in  and  of  itself,  render  him  liable 
at  law  or  in  equity  for  a  failure  to  protect  plaintiff's  interest  in  the 
ground  in  controversy,     lb. 

10.  Necessary  Parties  to  Suit  When  Fraud  and  Conspiracy 
Charged. —  But  where  conspiracy  and  fraud  are  asserted  against 
a  ceaiui  que  trust  and  his  title  is  questioned,  it  is  error  to  adjudi-* 
cate  his  rights  without  making  him  a  party  to  the  suit.     lb. 

11.  When  Equity  Will  Treat  Substitution  as  Pomplete.—  If 
the  assured  has  in  good  faith  done  his  part  towards  perfecting  the 
substitution  in  accordance  with  the  method  prescribed,  but,  owing 
to  circumstances  over  which  he  has  no  control,  the  change  is  not 
entirely  consummated  at  the  time  of  his  death,  equitv  will  some- 
times treat  the  substitution  as  complete.  Rollins,  (Suardian,  v. 
McHattoUy  AdnVx,  20'A. 

12.  Equity  Never  Assists  in  Enforcement  of  Unjust  Claims. 
One  seeking  to  destroy  the  very  title  he  has  contracted  to  convey 
will  not  be  assisted  by  a  court  of  equity  to  collect  the  purchase- 
money  therefor  out  of  other  property  of  the  grantee  by  subordinat- 
ing the  valid  claims  of  third  parties  to  the  payment  of  such  pur- 
chase-money.   Drake  et  al,  v,  Oilpin  Min,  Co, ,  231. 

18.  What  Constitutes  an  Infringement.—  While  exact  simi- 
larity is  not  necessary  to  constitute  an  infringement,  and  colorable 
imitations  are  as  much  the  subject  of  legal  redress  as  the  most  per- 
fect similitudes,  yet  the  use  of  a  label  will  not  be  restrained  on  the 
ground  that  it  infringes  the  device  of  another  party  unles^  the 
trade-marks  taken  as  a  whole  —  words,  pictures,  lines  and  devices  — 
are  so  similar  that  a  purchaser  using  the  ordinary  care  and  caution 
which  may  be  expected  of  the  purchasing  public  would  likely  mib- 
take  one  for  the  other.     The  Solis  Cigar  Co.  v.  Pozo  <&  Suarez,  b88. 

14.  Transfer  of  TuiTDE-MARE,  and  Rights  of  Assignee.—  Au 
assignee  of  a  trade-mark  is  entitled  to  the  same  protection  as  the 
original  owner;  and  in  the  absence  of  a  formal  transfer,  where  the 
trade-mark  is  used  by  a  company,  one  of  whom  is  the  original 
owner,  and  it  is  manifest  from  the  circumstances  that  its  use  was 
continued  by  his  consent  and  procurement,  equitable  relief  against 
an  infringement  will  not  be  denied  the  company  by  reason  of  the 
informality  of  the  transfer.    lb, 

15.  False  Representations  of  Trade-marks  Deprive  Their 
Owners  of  Legal  Protection.—  Some  sorts  of  deception  may  be 
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EQUITY—  Continued. 

practiced  bj  the  representations  of  a  trade-mark  without  loss  of 
the  right  to  legal  protection  against  its  infringement,  such  as  mat- 
ters that  would  neither  be  considered  nor  depended  on  by  purchas- 
ers of  the  ^nanufactured  articles,  as  the  word  **  Copyrightea,'*  when 
in  fact  the  protection  of  the  statute  had  not  been  secured.  But  the 
deception  must  not  relate  to  any  particulars  which  the  label  pro- 
tects, nor  the  represents tions  be  false  to  any  of  its  leading  elements. 
The  use  of  the  word  **  Habana"  on  a  cigar  label,  when  the  cigars 
on  which  the  label  appears  are  only  Havana  filler,  is  such  a  deceit 
on  the  public  that  equity  will  furnish  no  relief  against  an  infringe- 
ment.    Jb, 

16.  Foreclosure  of  Chattel  Mortqage  in  Equity  —  Injuho 
TION  IN  Aid. —  In  a  suit  in  equity  against  the  administrator  of  an 
estate  to  foreclose  a  chattel  mortgage  upon  the  property  executed 
by  the  deceased  in  his  life-time,  the  granting  of  an  injunction 
against  the  disposal  of  the  property  pending  the  foreclosure  pro- 
ceeding in  no  way  affects  the  jurisdiction  of  the  court,  or  the  va- 
lidity of  the  action  to  foreclose,  on  the  merits  of  the  controversy. 
The  power  of  sale  contained  in  such  a  mortgage  does  not  prevent 
its  foreclosure  by  an  action  brought  for  that  purpose.  Bennett  v. 
Beef,  431. 

17.  Departure  from  Authority  by  Agent.— The  departure 
from  the  agent^s  authority  may  be  so  palpably  in  the  interest  of 
his  principal  that  a  court  of  equity  will  decree  specific  perform- 
ance.   Speer  v.  Craig,  478. 

i».  Equity  —  Cancellation  of  Notes,  and  Removal  of  Clouds 
from  TiTT.£S. —  The  jurisdiction  of  courts  of  e(iuity  to  require  the 
cancellation  of  instruments  given  to  secure  the  payment  of  debts, 
after  the  satisfaction  thereof,  and  to  remove  clouds  from  titles  to 
real  estate,  is  too  well  established  to  admit  of  controversy.  Trav- 
elers^ Ins,  Co,  V.  Jones,  515. 

10.  Creditor's  Remedy  Against  Unpaid  Subscription.— By 
proper  proceedings  in  equity,  however,  the  unpaid  balance  of  the 
stockholder's  subscription  mav  be  applied  to  the  discharge  of  the 
corporation  debts.    Fire  Ins.  to.  v.  Tabor,  581. 

20.  Equity  Procedure  Statutory  in  This  State.—  In  this  state 
the  rule  last  above  mentioned  is  substantially  prescribed  by  statute, 
and  the  procedure  in  equity  thus  provided  for  is  exclusive  in  suit 
by  the  creditor,  notwithstanding  the  substitution  of  a  Civil  Code 
in  place  of  the  common-law  procedure.    lb. 

ERROR:  See  MISTAKE;  CLERICAL  ERROR. 

ERROR  WITHOUT  PREJUDICE:   See  PRACTICE  IN  SUPREME 
COURT,  21,  22,  29. 

ESTATES  (see,  also,  GUARDIAN  AND  WARD,  1-3): 

1.  County  Courts  —  Jurisdiction  in  Probate  Matters.^  The 
jurisdiction  of  the  county  courts  in  this  state  in  matters  of  probate, 
settlements  of  estates,  appointment  of  guardians  and  settlement  of 
their  accounts,  is  not  made  exclusive  by  the  constitution.  People 
ex  rel,  Porteous  v.  Barton,  Sheriff,  75. 

2.  Writ  of  Ne  Exeat— May  Issue  in  Behalf  of  a  Minor.— 
Under  section  1604,  General  Statutes,  authorizing  the  district 
courts  of  the  state  to  remove  guardians  upon  the  complaint;  of  any 
person  in  behalf  of  the  minor,  and  to  maKe  all  orders  necessary  in 
the  premises  to  compel  the  guardian  to  account,  etc,  the  writ  of 
ne  exeat  may  be  issued,  if  necessary,  to  protect  the  rights  of  such 
minor.    lb. 
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ESTATES  —  Continued. 

8.  A  Profer  Case  for  Issuance  op  the  Writ.-— It  appearing 
that  the  sole  surety  upon  the  bond  of  the  guardian  had  become  in- 
solvent; that  the  guardian  had  squandered,  misappropriated  and 
embezzled  the  trust  estate;  that  he  had  failed  to  comply  with  the 
statute  requiring  him  to  file  a  report;  and  that  he  is  about  to  de- 
part from  the  state  for  the  purpose  of  cheating  and  defrauding  his 
"ward,  a  proper  cHse  for  the  issuance  of  the  writ  of  ne  exeat  is  pre- 
sented,   lb, 

4.  Intestate  Estates— Rights  op  SuRViviNa  Husband  Subject 
TO  Payment  op  Wife's  Debts.— Though,  under  the  Colorado  stat- 
utes, the  surviving  husband  inherits  half  of  the  estate  of  his  wife, 
he  takes  it  subject  to  the  payment  of  her  debts;  and  where  the  es- 
tate is  irnolvent,  the  purchaser  of  land  belonging  thereto  under  an 
execution  against  the  husband  acquires  no  title  as  against  a  cred- 
itor of  the  wife  who  purchases  at  the  administrator's  sale.  Ntchola 
V,  Lee,  147. 

6.  Sale  op  Land  to  Pay  Debts  —  Appraisement  of  Person- 
alty.— Where  the  only  personal  estate  left  by  a  wife  is  $100  in 
money,  appraisement  thereof,  as  required  by  the  laws  of  Ck>iorado, 
is  not  essential -to  the  validity  of  proceedings  to  sell  her  land  for  the 
payment  of  debts.    lb. 

6.  Necessary  Parties  —  Creditors  op  Heirs  Are  Not.— The 
creditors  of  the  husband,  in  such  case,  are  not  necessary  parties  to 
the  proceedings  for  sale  of  wife's  land  for  payment  of  her  debts, 
although  they  may  intervene  if  they  so  dt'sire.     lb, 

7.  JuRiSDicmoN  of  Court  to  Decree  Sale  op  Realty.— The 
statute  which  authorizes  the  administrator  to  resort  to  the  real 
estate '*  whenever,  after  inventory  and  appraisement,  *  *  *  it 
shall  appear  that  the  personal  estate  of  any  decedent  is  insufficient 
to  discharge  the  just  debts  allowed,"  does  not  make  an  inventory 
and  appraisement  a  condition  precedent  to  the  right  to  resort  to 
the  realty.  If  the  petition  shows  the  amount  and  value  of  the  per- 
sonalty, the  existence  of  debts,  the  lack  of  funds  for  their  pay- 
ment, and  that  deceased  died  seized  of  real  estate,  setting  forth  the 
condition  of  the  title,  it  will,  with  service  of  process,  confer  juris- 
diction to  decree  a  sale.  Formal  defects  are  cured  by  the  proceed- 
ings,    lb. 

8.  Fund  Not  Assets  of  Insured's  Estate.— The  insurance 
money  does  not  in  any  event  become  assets  of  the  insured's  estate. 
And  by  statute  it  is  expressly  provided  that  this  fund  shall  not  be 
used  for  the  payment  of  his  debts,  kollins.  Guardian^  v,  McHat- 
ton,  Adm'x.  203. 

9.  Administration  of  Estate  —  Premature  Discharge  op  Ad- 
ministratrix.—  Where  a  party  dies  pending  his  appeal  for  a  judg- 
ment against  him,  and  his  administratrix  is  substituted  in  his  stead 
as  appellant,  an  affirmance  of  the  judgment  makes  it  a  judgment 
against  her  as  administratrix,  and  a  conclusive  and  established 
claim  payable  out  of  the  estate  prior  to  distribution ;  and  the  dis- 
charge of  the  administratrix  before  its  payment,  unless  there  is  an 
insufficiency  of  assets,  is  invalid.     Oreen  v.  Taney,  H98, 

10.  Judgment  Against  Estate  —  How  Paid.—  General  Statutes, 
section  188  (8G18),  page  1055,  provides  that,  on  recovery  of  a  judg- 
ment at  law  in  any  court  other  than  the  county  court  against  a  per- 
sonal representative  for  a  demand  due  from  his  testator  or  intestate, 
no  execution  shall  be  issued  thereon,  but  the  party  recovering  it 
shall  cause  a  "  transcript  of  the  record  of  the  judgment  entry  *'  to 
be  filed  in  the  county  court,  and  the  same  shall  be  classed  and  paid 
as  other  demands.    The  filing  of  a  transcript  of  the  judgment 
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docket  is  a  sufficient  compliance  with  the  statute.    No  farther 
prosecution  of  an  adjudicated  jud|2;ment  is  required.     lb, 

11.  FORKCLOSURE  OP  CHATTEL  MORTGAGE  IN  EQUITY  —  INJUNC- 
TION IN  Aid. — In  a  suit  in  equity  against  the  administrator  of  an 
estate  to  foreclose  a  chattel  mortgage  upon  the  property  executed 
by  the  deceased  in  his  life-time,  the  granting  of  an  injunction 
against  the  disposal  of  the  property  pending  the  foreclosure  proceed- 
ing in  no  way  affects  the  jurisdiction  of  the  court,  or  the  validity 
of  the  action  to  foreclose,  on  the  merits  of  the  controversy.  The 
power  of  sale  contained  in  such  a  mortgage  does  not  prevent  its 
foreclosure  by  an  action  brought  for  that  purpose.  Bennett  v.  Reef, 
481. 

12.  A  Widow's  Allowance  Dobs  Not  Take  Precedence  of  a 
Mortgage  Lien. —  Where  an  honest  debt  has  been  created  by  the 
husband  in  his  life-time,  and  mortgage  of  the  personal  property 
given  to  secure  its  payment,  the  mortgage  lien  takes  precedenoe  of 
the  widow's  statutory  rights  upon  his  death,  and  only  the  remain- 
ing equity  after  payment  thereof  passes  to  the  estate.  It  is  only 
unincumbered  property  to  which  the  widow's  right  attaches  irre- 
spective of  the  nusband's  debts,     lb, 

18.  Insurance  Certificate  Vests  in  Widow. —  Under  a  certifi- 
cate of  insurance  providing  that  upon  death  the  insurance  shall  be 
paid  to  the  wife  of  the  member,  and  in  case  of  her  death  his  chil- 
dren, the  right  to  the  fund  vests  in  the  surviving  wife  immediately 
on  death  of  the  husband,  and  upon  her  death  it  passes  to  the  ad- 
ministrator as  part  of  her  estate.     Chartrand  v.  Brace,  19. 

14.  Damages  Recoverable  bt  Administrator.—  Negligence  of 
a  railway  company,  resulting  in  the  death  of  a  passenger,  author- 
izes an  action  by  the  administrator  for  pecuniary  damages.  KeUey, 
AdnVXt  V,  Union  Pac.  Ry  Co.,  455. 

ESTOPPEL: 
I  1.  Identity  of  Parties  and  Issues. —  A  recovery  in  one  suit 

upon  issue  joined  on  a  matter  of  title  is  conclusive  upon  the  subject- 
matter  of  such  title  in  any  suit  between  the  same  parties  or  their 
privies.  The  only  inquiry  is  as  to  the  identity  of  the  parties  and 
the  issues ;  and  when  it  is  apparent  from  the  record  of  the  former 
suit  that  they  are  the  same,  the  judgment  is  conclusive  evidence 
in  any  subsequent  litigation  over  the  subject-matter  of  controversy. 
Williams  v.  Hacker,  1 13. 

2.  Estoppel  in  Pais  Must  Be  Specially  Pleaded. —  An  estop- 
pel in  pais  is  new  matter,  and  cannot  be  relied  upon  in  evidence  as 
a  defense  without  being  specially  pleaded.  Gaynor  andStandley  v. 
Clements,  209. 

EVIDENCE: 

1.  Lost  Deed  —  Proof  Necessary  to  Establish.— In  view  of 
the  rule  that  the  record  title  to  land  ought  not  to  be  set  aside  on 
the  assumption  of  a  lost  deed,  except  upon  clear  proof  of  its  exe- 
cution, existence,  and  enough  of  its  C4vi  tents  to  enable  the  court  to 
determine  the  character  of  the  instrument,  an  action  to  restore  an 
alleged  lost  deed  to  a  homestead  cannot  be  sustained,  where  the 
evidence  failed  to  show  its  date,  manner  of  execution  nor  a  defi- 
nite description  of  the  property  oonveved  thereby,  and  it  not  ap- 
pearing that  the  alleged  grantee,  in  her  life-time,  ever  claimra 
title  to  the  homestead,  and  her  occupancy  of  the  premises  being 
consistent  with  her  relations  to  the  alleged  grantors.  McDonald  v. 
Thompson,  13 
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2.  CBOSS-D2MANDS  AND  COUNTER-CLAIMS  —  EviDENC?B  ON  DE- 
CEASE OP  One  Party.— Section  58  of  the  Civil  Code,  which  pro- 
vides that,  where  cross-demands  exist  between  two  persons,  neither 
shall  be  deprived  of  the  benefit  of  counter-claim  in  suit  by  the  as- 
sii^ment  or  death  of  the  other,  does  not  prescribe  a  rule  of  evi- 
dence nor  affect  the  mode  of  proof  existing  at  the  time  of  its 
adoption.    Bathixm  v.  White,  41. 

8.  Statutory  Disqualification  of  a  Party,  as  Witness,  Not 
Repealed. —  This  provision,  therefore,  does  not  repeal  section  8641, 
General  Statutes,  which,  with  specified  exceptions,  forbids  one  party 
to  a  suit  testifying  where  the  adverse  party  is  executor  or  adminis- 
trator of  a  deceased  person,  and  the  matter  in  controversy  existed 
prior  to  decedent's  demise.    Ih. 

4.  Injuries  to  Brakeman— Unsafe  Links.— A  brakeman  who 
has  his  hand  crushed  while  attempting  to  couple  in  the  dark  two 
cars  with  draw-heads  at  an  unequal  height  from  the  track  can  re- 
cover for  his  injuries,  where  the  company  had  failed  to  furnish 
suitable  links  for  such  couplings,  and  the  conductor  ordered  plaint- 
iff to  take  the  unsuitable  link  with  which  he  attempted  to  make 
the  coupling.    Denver,  T,  <Sb  O.  R,  Co.  v,  Simpson,  55. 

5.  Evidence  of  Neouqence  on  Part  of  Railway  Company. 
Where  the  petition  avers  that  the  company  failed  to  furnish  a  suffi- 
cient number  of  safe  links,  and  that  the  accident  resulted  from 
that  cause,  evidence  that  the  train  was  not  properly  supplied  with 
suitable  links  for  the  run  on  which  the  accident  occurred  is  admis^ 
Bible.    lb. 

6.  Coroner's  Inquest— -Evidence  of  Deceased  Witness.— The 
testimony  of  a  witness,  since  deceased,  given  at  the  coroner's  in- 
quest, is  not  admissible  in  favor  of  defendant  on  the  trial  for  the 
alleged  negligent  killing,  unless  it  appears  that  plaintiff  had  an  op- 
portunity to  cross-examme  the  witness ;  and  a  recital  in  the  offer  of 
evidence  that  the  respective  counsel  in  this  case  were  present  at  the 
inquest  is  not  sufficient  to  prove  that  plaintiff  bad  such  opportu- 
nity, in  the  absence  of  a  showing  in  his  behalf,  in  what  capacity,  or 
for  what  purpose  the  respective  counsel  were  present.  Jackson  v, 
CrUly.  103. 

7.  Evidence— Admission  of  Liability  Under  Erroneous  In- 
formation.—  Where,  in  an  action  for  the  value  of  two  transits,  it 
appears  that  defendant  bought  out  a  firm  to  whom  plaintiffs  had 
delivered  two  transits  for  sale,  and  that  just  after  the  sale  defend- 
ant, acting  on  information  afforded  him  by  one  of  the  clerks  of  the 
firm,  wrote  plaintiffs  that  he  had  the  transits,  but  afterwards  dis- 
covered that  one  of  the  transits  belonged  to  another,  to  whom  he 
surrendered  it,  and  so  told  plaintiffs,  this  evidence,  the  same 
being  neither  satisfactorily  contradicted  nor  explained,  is  insuffi- 
cient to  support  a  judgment  for  plaintiffs  for  the  value  of  that 
transit.    Mitchell  v.  Reed  et  al.,  109. 

8.  Former  Recovery  Conclusive  Evidence  in  Ejectment.  — 
In  an  action  of  ejectment  brought  by  the  plaintiff  for  the  recovery 
of  a  strip  of  ground,  which  had  been  the  subject-matter  of  a  pre- 
vious litigation  between  the  same  parties  in  the  same  court,  and  in 
which  suit  the  present  plaintiff,  on  the  issue  of  title  in  fee  tendered 
by  him,  recovered  judgment  against  the  present  defendant,  which 
has  never  been  set  aside  or  reversed «  the  record  of  such  judgment 
is  competent  evidence  in  the  plaintiff's  favor,  and  conclusive  of  the 
rights  of  the  parties.     Williams  v.  Hacker,  118. 

».  Action  on  Note  —  Indemnity  Unnecessary.— In  an  action 
on  a  note  given  in  payment,  among  other  things,  of  an  antecedent 


574  Index. 

EVIDENCE — ContinuecL 

DOte,  the  jury  having  found  that  its  delivery  was  not,  as  contended 
by  defendant,  conditional  on  the  surrender  of  the  antecedent  note, 
and  it  being  proven  that  such  prior  note  had  not  been  indorsed, 
there  was  no  error  in  refusing  to  compel  the  execution  of  a  bond  of 
indemnity  against  the  original  note  as  a  condition  to  recoveiy  oo 
the  new  note.    Mackey  v.  Mackey.  134. 

10.  N  BW  Trial — Insufficibnt  Reasons.  —  Newly-discovered  evi- 
dence tending  to  raise  a  doubt  as  to  the  accuracy  of  plaintiff's  tes- 
timony, that  at  the  time  of  the  giving  of  the  new  note  he  had  the 
old  note  in  his  possession,  furnishes  no  ground  for  a  new  trial,  as  it 
does  not  tend  to  support  the  defense  that  the  delivery  of  the  new 
note  was  conditional  on  the  surrender  of  the  old  note.     7b. 

11.  Depositions  of  Resident  Witnesses.—  By  code  of  1887,  sec- 
tion 846,  depositions  of  witnesses  residing  in  the  state,  but  outside 
the  county  where  the  case  is  tried,  may  be  taken  under  a  dedimvs 
with  interrogatories,  without  service  of  an  affidavit,  and  in  the 
same  manner  a9  the  testimony  of  a  witness  residing  out  of  the 
state.    Mackey  v.  Brigga,  143. 

12.  Tender  —  Misleading  Instruction.— Where  it  was  shown 
that  a  former  member  of  a  firm  offered  to  pay  one-half  of  the  part- 
nership debt  for  an  individual  release  from  the  other  portion,  but 
there  was  no  evidence  of  a  legal  tender  of  the  amount,  it  was  erro- 
neous and  misleading  to  charge  the  jury  that  a  tender  was  an  off^ 
to  pay  the  amount  due  in  cash.    Burlock  v.  Cro88, 162. 

18.  Process  Not  Always  a  Protection  to  an  Officer. — ^When 
the  evidence  in  a  replevin  suit  establishes  the  fact  that  an  officer 
has  taken  property  which  did  not  l)eiong  to  the  person  against  w  hom 
his  process  ran,  the  taking  was  wrongful  and  the  process  affords 
him  no  justification.     Carpenter  v,  Innes,  165. 

14.  Estoppel  in  Pais. — An  estoppel  in  pais  is  new  matter  and  can- 
not be  relied  upon  in  evidence  as  a  defense  without  being  specially 
pleaded.     Oaynor  and  Stnndiey  v.  Clements^  209. 

15.  Question  of  Skill  Proper  for  Expert  Witness.— The 
safety  of  human  life  requires  that  a  very  high  degree  of  skill  and 
diligence  shall  be  exercised  in  the  construction  of  railroads  to  be 
operated  by  the  daugeorus  agency  of  steam.  The  question  whether 
a  railroad  has  or  has  not  been  properly  constructed  at  a  certain 
place  for  the  purposes  for  which  it  is  being  used  may  be  proper  for 
the  opinion  of  an  expert  witness.  Colo,  Mid,  R^y  Co.  v,  (/Brien, 
210. 

16.  Presumptions  in  Favor  of  Judicial  Records.— The  records 
and  judgments  of  a  court  of  general  jurisdiction  are  presumed  to 
be  regular  and  free  from  all  jurisdictional  defects  as  well  as  other 
errors,  unless  the  contrary  clearly  appears.  German  iVat  Bank  v. 
Eltoood^ZU. 

17.  Witnesses— Cross-examination  of.— In  order  that  a  party 
may  have  the  benefit  of  the  testimony  of  a  witness  given  m  his 
direct  examination,  it  is  essential  that  the  party  against  whom  the 
testimony  is  introduced  should  be  allowed  to  croes-exannne  for  the 
purpose  of  testing  the  accuracy  and  credibility  of  the  witness;  and 
prejudice  will  generally  be  presumed  where  such  right  is  denied. 
IjOthrop  r.  Roberta,  250. 

18.  EviDENCB— Should  Be  Admitted  When.— It  is  the  policy 
of  the  law  to  admit  evidence  unless  a  valid  objection  to  it  is  deariy 
shown.  Where  no  specific  objection  is  interposed,  the  rule  is  that 
the  evidence  should  be  admitted,  if  it  is  competent  upon  any  possi- 
ble circumstances  of  the  cas&    lb, 

19.  Witness  —  Evidence  Tending  to  Criminatb.—  The  objec- 
tion that  the  answer,  if  made,  may  tend  to  criminate  tibe  witness 
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can  only  be  made  by  the  witness  himself.    It  is  not  such  an  objec- 
tion as  counsel  may  take  advantage  of,  to  exclude  testimony.    lb. 

20.  After  Acquittal  Upon  thb  Criminal  Charob.—  After  an 
acquittal  upon  the  criminal  charge  it  is  too  late  for  the  witness  to 
refuse  to  answer  questions  on  the  ground  that  his  answer  may  tend 
to  criminate  himself.     75. 

21.  Promissory  Notes— Denial  Under  Oath.— Where  the 
execution  of  a  promissory  note  is  denied  in  the  answer  under  oath, 
it  is  error  to  admit  the  note  until  some  proof  of  its  execution  is 
given,  but  if  the  evidence  be  afterwards  supplied,  the  error  may  be 
cured.    Ih, 

22.  Silence,  a  Rule  with  Exceptions.—  He  who  is  silent  ap- 
pears to  consent  is  a  rule  having  many  exceptions  and  qualifica- 
tions, and  is  to  be  considered  with  more  or  less  caution  according 
to  the  circumstances  of  the  case ;  evidence  is  sometimes  produced 
by  silence  as  well  as  by  speech.     Lothrop  v.  Union  Bank,  257. 

'28.  Resulting  Trust  — Parol  Evidence.— "When  parol  evidence 
is  relied  on  for  the  purpose  of  establishing  a  resulting  trust  in  land, 
the  essential  fact  or  facts  must  be  sustamed  by  clear,  strong  and 
convincing  proofs.    Lundy  v.  Hanson^  267. 

24.  Evidence  —  Error  Without  Prejudice.—  Where  evidence 
favorable  to  appellant  is  erroneously  admitted,  the  error  is  without 
prejudice  and  not  ground  for  reversal.     Wray  v.  Carpenter,  271. 

25.  Proof  of  Illegal  Purpose. —  Where  it  appears  by  extrinsic 
evidence  that  premises  have  been  leased  for  the  keeping  of  a  bawdy- 
house,  the  contract  is  not  en  forcible.    Dougherty  v,  Seymour,  289. 

28.  Fraudulent  Conveyance  of  Goods  and  Chattels— Plead- 
ing AND  Evidence. —  In  an  action  against  an  officer  for  goods  seized 
under  an  attachment  against  a  third  person,  where  the  answer  al- 
leges that  the  goods  were  the  property  of  such  third  person,  and 
had  been  fraudulently  transferred  to  plaintiff  in  order  to  hinder  and 
cheat  his  creditors,  and  that  the  transfer  was  fraudulent  and  simu- 
lated, such  answer,  being  replied  to,  is  sufficient  to  put  the  fraud 
inissue.  and  evidence  tending  to  prove  it  is  admi^8ible.  Solomon 
V,  Smith,  293. 

27.  Presumptions  Concerning  Undecided  Objechons  to  Evi- 
dence.—  In  a  trial  to  the  court  wherein  the  testimony  of  one  wit- 
ness was  received  subject  to  an  objection  to  its  competency  *'  to  he 
decided  on  the  final  hearing,*'  and  the  testimony  of  another  witness 
*'  subject  to. the  motion  to  strike  out,"  and  the  record  is  silent  as  to 
any  further  action  of  counsel  concerning  the  same,  by  objection, 
motion,  exception  or  otherwise,  and  also  silent  as  to  any  further 
ruling  of  the  court  in  respect  thereto,  the  presumption  is  that  the 
court,  of  its  own  motion,  disregarded  all.  improper  testimony,  and 
based  its  finding  and  judgment  on  competent  evidence  only. 
Travelers*  Ins,  Co.  v.  Murray,  J?96. 

28.  AcrrioN  on  Accident  Insurance  Policy— Competent  Evi- 
dence.—In  an  action  upon  an  accident  insurance  policy  for  the 
death  of  the  insured  from  hernia,  caused  by  an  accident  after  the 
policy  was  issued,  and  while  insured  was  in*  the  line  of  his  duty  as  a 
railroad  fireman,  one  ground  of  defense  t)eing  that  he  had  been  af- 
flicted with  clii '  )nic  hernia  for  years  before  the  accident,  it  was  proper 
to  prove  by  the  railroad  engineer  and  other  testimony  that  the  insured 
bad  been  continuously  at  work  prior  to  the  accident,  and  to  show 
thereby  his  habits,  health,  vigor  and  ability  to  perform  continued 
hard  labor  up  to  the  time  of  the  injury.     lb, 

29.  Evidence  that  Prior  Ailment  Was  Cause  op  Death.— 
The  defense  that  the  the  hernia  which  caused  death  existed  previous 
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to  the  Hccident  is  not  established  bv  proof  of  stat^meots  mnilf  br 
deceased  to  hU  phvsioian  after  the  accident;  tliat  he  never  bef<«* 
to  his  knowtedtte  nod  a  rupture,  or  any  such  trouble,  bnt  bad  no- 
ticed a  little  lump  there  at  times  for  about  eiKht  years  back,  it  far- 
ther appearing  bj  the  teatimony  of  deceased's  mother,  with  irhom 
he  baa  always  lived,  and  his  brother  nith  whom  he  had  during  all 
those  years  associated  and  slept,  both  of  whom  had  frequently  seen 
Ilia  body  exposed  at  the  place  of  the  alleged  disease,  that  no  such 
disease  existed,  and  the  weiftht  of  the  medical  testimony  in  thecaae 
being  Hjcaiast  the  possibility  of  such  affliction  previous  to  the  acci- 
dent,    lb. 

30.  Proximate  Caitse  of  Death,—  When  a  person  who  has  been 
injured  by  an  accident  resulting  in  hernia  dies  after  adaneerooi 
and  unsucceesful  surgical  operation,  reeultinK  in  peritonitis,  per- 

Ib. 

81,  Varianuk  and  Incohsistencies  Bktwees  CoifPLAiNT.  Evi- 
BEKCE  AND  Decree.— Where  the  alleeations  of  a  petition  for  equi- 
table relief  in  a  cnuse  are  denied  by  the  answer,  and  there  is  no 
sufficient  proof  of  any  msterial  Hllegation,  or  of  any  material  fact 
necesBarv  to  support  a  decree  for  the  relief  aoutcl't.  "and  the  decree 
rendered  is  at  vtiriance  with  both  the  evidence  and  the  alleKaliODS 
of  the  petition,  it  cannot  be  sustained.     Greer  v.  Heixr,  306. 

83.  CoRRECTT  Basis  for  Decrke  of  Friortty, —  The  quantity  of 
water  actually  appropriated  by  a  party  at  the  date  claimed  there- 
for, and  not  the  capacity  of  his  ditch  ten  or  twelve  yeaiBsfler- 
wards,  should  be  the  tiasis  of  the  decree  adjudging  his  priority. 

88.  Depositions-  Objections  Thereto  Mcbt  Be  Hade  BEn»B 
Triai, —  Under  our  practice,  only  such  objections,  ezceptions  and 
motions  in  respect  to  depositions  will  be  considered  as  are  made  be- 
fore trial.     Con-an  \\  Covran,  335. 

34.  Proof  of  Reputation  of  One  Neithee  a  Party  Nor  Wn- 
KEM  Improper.— When  adultery  iscbari:^,  it  is  not  error  to  re- 
fuse evidence  of  the  good  reputation  for  chastity  of  the  person  with 
whom  the  adultery  is  alle;;ed  to  have  been  committed,  wbeD  the 
general  reputatiOTi  of  such  person  has  not  been  put  in  issue,  sbe  be- 
Int;  neither  a  pariy  to  nor  a  witness  in  the  case.     lb. 

85.  CoNVEYiNCK  HY  Husband  to  Wife  — Wife  a  Cgmpetkst 
Witness  to  Prove  Delivery  of  Deed.—  In  an  action  between  ■ 
married  woman  and  a  third  party  involving  the  title  to  real  es- 
tate, she  may,  under  our  statute,  testify  to  the  delivery  of  a  dred 
to  ber  by  her  husband,  although  such  delivery  took  place  dorin^ 
the  existence  of  the  marital  relation.  Huiehituon  v.  HuleAinton, 
840. 

36,  Landlord  and  Tenant  — Continctno  Tenancy.— In  an  se- 
tion  against  a  tenant  to  recover  rent  for  the  demised  premises  dur- 
ing the  term  contracted  for,  and  a  further  sum  for  another  term  to 
which,  as  alleged,  the  terms  of  the  orieinal  lease  had  been  extended 
by  mutual  agreement,  the  defenses  being  payment  as  to  the  oiipnii 
term,  and  uon-occupancy,  and  title  in  a  third  person,  as  to  the  ex- 
tended term,  it  was  not  error,  under  the  defenses,  to  admit  evidence 
of  title  in  a  third  purty,  subject  to  the  conclusion  of  the  court  as  to 
the  continued  occupancy  by  the  lessee  under  the  alleged  agreemenc. 
A  finding  and  judgment  for  the  lessor,  the  testimony  not  bavinf 
been  preserved,  leaves  no  ground  of  reversal.    Knowlei  v.  lanmnii. 


Index.  577 

EVIDENCE  —  Continued. 

87.  Conveyance  op  Realty  in  Trust— Parol  Evidf.ncb  Not 
Admissible  to  Contradict  Recitals. —  A  deed  of  real  estate  exe- 
cuted by  '*B.  *  ♦  *  of  the  first  part"  to  ''M.,  assignee  of  said 
B.,  *  ♦  ♦  of  the  second  part."  reciting  that  the  conveyance 
was  made  **  for  and  in  consideration  of  the  conditions  of  the  assign- 
ment made  this  day  for  the  benefit  of  the  creditors  of  the  said  B./* 
is  conclusive  of  the  intent  of  the  conveyance,  that  grantee  took  the 
property  in  trust  and  not  as  purchaser,  and  the  language  express- 
ing such  intention  cannot  be  contradicted  by  parol  evidence,  show- 
ing the  intent  to  have  been  an  absolute  grant  in  payment  of  debts 
due  the  grantee  and  others.  ^cDermith  et  al,  i\  Voorhee8  et  cU., 
402. 

88.  Execution  op  Firm  Notes  for  Individual  Purposes.— 
Without  actual  knowledge  of  the  want  of  authority  of  a  partner  to 
make  negotiable  paper  in  the  name  of  the  firm,  when  tnus  made 
and  presented  for  discount,  the  lender  is  not  obliged  to  inquire  into 
the  intentions,  or  to  see  that  the  money  is  applied  to  firm  uses ;  but 
it  is  otherwise  if  the  lender  knows  that  the  paper  is  not  made  for 
legitimate  business  of  the  firm,  or  that  the  money  is  obtained  to 
discharge  an  individual  debt  of  the  partner  who  executed  the  paper. 
And  while  the  burden  of  proving  that  the  lender  was  aware  of  the 
wrongful  use  of  the  firm  name  is  on  the  party  asserting  the  irregu- 
larity, bis  knowledge  that  the  firm  notes  so  made  were  substituted 
for  the  partner's  individual  notes,  with  other  circumstances  con- 
curring at  the  time,  may  authorize  a  court  to  find  that  he  was  suf- 
ficiently advised  that  the  paper  was  not  being  used  for  the  legiti- 
mate business  of  the  firm.    Rocky  Mt,  Nat.  Bankv,  McCaskell,  408. 

89.  Admissibility  of  Disserving  Letters  of  Defendant.— 
Letters  written  a  creditor  in  his  life-time  by  a  debtor,  containing 
disserving  admissions,  are  competent  evidence  against  the  latter  in 
an  action  against  him  by  the  administrator  of  the  creditor,  after  his 
decease,  without  accounting  for  their  custody  during  the  interval. 
Proof  that  the  letters  are  genuine  is  all  that  can  be  required.  Cooper 
V,  Perry,  Adm'r,  436. 

40.  Counter-claim  —  Burden  of  Proof — Verdict. — The  burden 
of  proof  being  upon  the  defendant  to  establish  his  counter-claim  or 
defense,  a  verdict  of  a  jury  in  favor  of  the  plaintiff,  where  the  evi- 
dence is  conflicting  and  tends  to  overthrow  the  defense,  will  not  be 
disturbed.     lb, 

41.  Previous  Declarations  of  Witness  as  Evidence.— Where 
it  is  shown  that  a  witness,  not  a  part^  to  the  action,  has  made  dec- 
larations out  of  court  contrary  to  his  sworn  testimony,  such  pre- 
vious declarations  are  admissible  as  affecting  the  credibility  of  the 
witless,  but  not  as  substantive  evidence  in  the  case.  Uiiion  Coal 
Co.  V.  Edman,  ^iH, 

42.  Evidence  of  Agency.— The  fact  that  a  person  represents 
himself  in  writing  as  the  agent  of  another  is  of  itself  no  evidence 
that  he  is  such  agent.     lb, 

48.  When  Verdict  Should  Be  Directed.  —  Where  no  evidence 
has  been  introduced  tending  to  sustain  a  material  and  controverted 
averment  of  the  complaint,  in  the  absence  of  any  motion  for  a  non- 
suit or  other  relief,  it  is  error  to  refuse  to  direct  a  verdict  in  favor 
of  defendant.    lb. 

44.  Partnership— Evidence  of.— A  contract  for  the  sale  of 
goods  which  provides  that  the  goods  shall  be  charged  for  at  reason- 
able prices,  and  the  buyers  to  have  a  credit  of  one-half  the  profits, 
does  not  establish  a  partnership  between  the  sellers  and  purcnasers. 
Teller  et  al,  v,  Hartman  et  al,  447. 

Vol*  16  — 87 


57b  Index. 

EVIDENCE  —  Continued. 

45.  Pebjurt  byPrincipal  Witness— Executive  Clemency.— 
In  a  criminal  case,  if  after  the  lapse  of  the  term  the  principal  wit- 
ness for  the  prosecution  admits  that  he  committed  perjury,  such 
admission  ma^  under  proper  ciroumstances  be  in^und  for  the  exer- 
cise of  executive  clemency.    Klink  r.  People,  467. 

46.  Testimony  in  Criminal  Cases  —  Accomplice —- Cobbobo 
RATING  Circumstances. —  The  testimony  of  an  accomplice  is  re- 
ceived with  caution  and  regarded  with  suspicion.  The  great 
importance  of  corroborating  testimony  or  circumstances  is  always 
urged  upon  juries,  and  verdicts  of  conviction  are  seldom  sustained 
in  the  total  absence  thereof.    Ih, 

47.  Newly-dkcovered  Evidence  —  Testimony  of  Accused.— 
Testimony  uf  the  accused  concerning  his  whereabouts  on  the  day  of 
the  forming  of  a  conspiracy  to  commit  crime  is  not  newly -discov- 
ered evidence.  Besides,  proofs  of  his  whereabouts  mentioning  no 
particular  hour,  and  which,  if  true,  nevertheless  leave  ample  op- 
portunity for  his  being  present  and  participating  in  the  conspiracy, 
are  not  so  material  as  to  render  the  court's  ruling  denying  a  new 
trial  reversible  error.    lb, 

48.  Burden  of  Proof  that  Aoent  Pursued  His  Authority. 
The  plaintiff  has  the  burden  of  establishing  such  compliance  bf  the 
agent  when  the  question  is  properly  in  issue  under  the  pleadmgs. 
Speer  v.  Craig,  478. 

49.  Departure  from  Authority  by  Aqent  —  Risk  of  Pur* 
CHASER.—  The  departure  from  the  agent's  authority  may  be  so  pal- 

Sably  in  the  interest  of  his  principal  that  a  court  of  equity  will 
ecree  specific  performance.  But  in  general  the  conclusion  of  the 
agent  and  purchaser  that  a  contract  is  more  favorable  to  the  princi- 
pal than  the  terms  of  the  agency  authorize  is  subject  to  the  nsk  of 
refusal  by  the  principal  to  consummate  the  contract.    Ih, 

60.  Evidence  of  Dedication  and  Acceptance.—  Evidence  that 
a  street  through  the  main  business  pait  of  a  town  is  a  public  thor- 
oughfare generally  traveled,  and  that  the  municipal  officers  have 
voluntarily  assumed  to  keep  the  same  in  repair,  is  sufficient  jprtma 
/acte  to  warrant  a  finding  that  the  street  has  been  duly  dedimted 
.  and  accepted  as  a  public  highway.  Town  ofSalida  v.  McKtnna, 
523. 

51.  Indefinite  Testimony,  When  Insufficient.—  Upon  a  cause 
of  action  to  recover  for  certain  expenses,  evidence  that  the  expendi- 
tures '* might  amount  to  $200  probably*'  is  too  indefinite  to  found  a 
recovery  upon.    lb, 

53.  Error  Relatino  to  Testimony— Cured,  When  and  How. 
When  certain  testimony  has  been  erroneously  admitted  and  sub- 
mitted to  the  jury,  the  error  may,  under  oer^n  circumstances,  be 
cured  by  a  modification  of  the  verdict  and  judgment  so  as  to  save 
the  necessity  of  a  new  trial.    lb. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS: 

1.  Motions  and  Exceptions,  How  Preserved.— The  general 
rule  is  that  motions  and  exceptions  cannot  be  preserved  by  tran- 
scribing them  into  the  record  proper;  nor  can  they  be  considered 
by  a  court  of  review  unless  duly  authenticated  by  bill  of  exceptions, 
Rutter  et  al.  v,  Shumway,  95. 

2.  Exceptions,  How  Preserved.—  A  recital  in  the  minutes 
made  by  the  clerk,  to  tiie  effect  that  the  ruling  or  judgment  of  the 
court  is  excepted  to,  is  not  sufficient  to  preserve  such  exception. 
Exceptions  to  the  rulings  and  decisions  of  the  court  can  be  pre- 
served only  by  bill  of  exceptions  duly  signed  and  sealed  by  the  pre- 
aiding  judge.    German  Nat,  Bank  v,  Ehooodg  244. 


Index.  579 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS  —  Continved, 

8.  Evidence  —  Defective  Transcript  and  No  Exception  to 
Judgment. —  The  supreme  court  will  not  examine  the  evidence  to 
determine  its  weight  where  tlie  record  does  not  purport  to  contain 
all  of  it,  where  no  exception  was  saved  to  the  judgment.  HocU- 
mark  v,  RichJer,  268. 

4.  Bill  op  Particulars  Not  Part  of  Record  Proper.—  A  bill 
of  particulars  is  not  a  part  of  the  record  proper.  This  court  cannot 
take  notice  that  a  paper  certified  in  the  transcript  as  a  bill  of  partic- 
ulars was  the  bill  m  controversy  at  the  trial,  nor  that  some  other  or 
further  bill  was  not  furnished  in  due  time.  Such  matters  cannot 
be  effectually  reviewed  on  error  unless  they  are  definitely  preserved 
by  bill  of  exceptions  together  with  the  rulings  of  the  trial  court 
thereon.    Fryer  v.  Breeze  et  cU,,  828. 

5.  Bill  of  Exceptions,  When  Judgment  EIntered  at  Term 
Subsequent  to  Triau— When  the  trial  is  had  at  one  term,  and 
the  final  judgment  is  not  entered  until  a  subsequent  term,  an  order 
fixing  the  time  within  which  a  bill  of  exceptions  may  be  filed,  made 
at  the  time  of  the  entry  of  judgment,  is  sufficient  authority  for  in- 
cluding in  the  record  the  prior  proceedings.    Cotoan  v,  Cot€an,  885. 

6.  Practice  in  the  Supreme  Court— Exceptions,  and  As- 
signments OF  Error,  Necessary  to  a  Review.— The  settled 
practice  of  the  supreme  court  precludes  the  review  of  questions  of 
fact  determined  by  the  trial  courts,  unless  exceptions  be  saved  to 
the  judgment,  and  the  matter  sought  to  be  reviewed  is  duly  as- 
signed for  error.     Rpcky  Mt  Nat  Sank  v.  McCaskUl,  408. 

EXECUTION  SALES:  See  SHERIFFa 

EXECUTIVE  CLEMENCY :  See  CRIMINAL  LAW,  6. 

EXECUTORS  AND  ADMINISTRATORS: 

1.  Insurance  Certificate  Mat  Become  a  Vested  Right. — 
Under  a  certificate  providing  that  upon  the  death  of  a  member  the 
insurance  shall  be  paid  to  his  wife,  and  in  case  of  her  death  to  his 
children,  the  right  to  the  fund  vests  in  the  surviving  wife  imme- 
diately upon  the  death  of  the  husband,  and  upon  her  death  the  fund 
passes  to  the  administrators  as  a  part  of  her  estate.  Chartrand  v. 
Brace,  1ft. 

2.  Jurisdiction  of  Court  to  Decree  Sale  of  Realty.— The 
statute  which  authorizes  the  administrator  to  resort  to  the  real  es- 
tate **  whenever,  after  inventory  and  appraisement,  *  *  *  it 
shall  appear  that  the  personal  estate  of  any  decedent  is  insufficient 
to  discnarge  the  just  debts  allowed,"  does  not  make  an  inventory 
and  appraisement  a  condition  precedent  to  the  right  to  resort  to  the 
realty.  If  the  petition  shows  the  amount  and  value  of  the  person- 
alty, the  existence  of  debts,  the  lack  of  funds  for  their  pavment, 
and  that  deceased  died  seized  of  real  estate,  setting  forth  the  con- 
dition of  the  title,  it  will,  with  service  of  process,  confer  jurisdic- 
tion to  decree  a  sale.  Formal  defects  are  cured  by  the  proceedings. 
NiehoU  V,  Lee,  147. 

8.  Administration  of  Estate— Premature  Discharob  of  Ad- 
ministratrix.—  Where  a  party  dies  pending  his  appeal  for  a  judg- 
ment against  him,  and  his  administratrix  is  substituted  in  his  stead 
as  appellant,  an  affirmance  of  the  judgment  makes  it  a  judg- 
ment againeyt  her  as  administratrix,  and  a  conclusive  and  estab- 
lished claim  payable  out  of  the  estate  prior  to  distribution;  and  the 
discharge  of  the  administratrix  before  its  payment,  unless  tibere  is 
an  insufficiency  of  assets,  is  valid.    Qreen  v' Taney,  898. 
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EXECUTORS  AND  ADMINISTRATORS  — Con hnwed. 

4.  Damages  Recoverable  by  Administratob.— WherR  it  was 
alleged  in  the  complaint  that  a  person  riding  upon  the  train  of  a 
railroad  company,  under  a  contract  with  the  company  for  safe-car^ 
riage,  was.  without  his  fault,  injured  by  the  negligence  of  the  oam- 
pany ,  and  died  without  obtaining  satisfaction  for  such  injury,  held, 
upon  demurrer,  that  his  administrator  might  maintain  an  action 
for  breach  of  the  contract,  and  thus  recover  the  pecuniary  dam- 
ages resulting  to  the  deceased  prior  to  hia  death.  KeUey^  AdnCx,  v. 
Union  Pac  Ry  Co.,  465. 

EXEMPTION: 

EXEMFTIOK  Statutes— CONSTRtJcnoN  of.— Exemption  statutes 
should  be  liberally  construed.  The  wages  of  debtors  are  exempt, 
according  to  the  terms  and  conditions  of  the  statute,  so  long  as  they 
are  capable  of  identification.    Rutter  et  al,  v.  ShumiDay,  95. 

EXPERT  WITNESS:  See  EVIDENCE,  15. 

FALSE  PRETENSES:  See  CRIMINAL  LAW,  8. 

FORECLOSURE  OF  MORTGAGE: 

Parties  to  Foreclosure  FRocEBDiNas.— Where  bonds  are  se- 
cured by  deed  of  trust,  the  trtistee,  if  acting  in  good  faith  and  as 
an  impartial  representative  of  all  the  bondholders,  is  the  proper 
party  to  control  foreclosure  proceedings  to  secure  payment  of  the 
bonds.  Nevertheless,  a  person  holding  certain  of  the  bonds,  and 
owning  an  interest  in  the  property  sought  to  be  subjected  to  their 
payment,  is  entitled  to  intervene  for  the  protection  of  his  interests, 
when  it  is  shown  that  the  trustee  is  not  acting  in  good  faith  and 
that  the  litigation  is  being  conducted  upon  a  false  and  fraudaleot 
basis  prejudicial  to  his  rights.  Henry  v,  Travden^  IiuuranosCa, 
179. 

FORMER  RECOVERY :  See  RES  ADJUDICATA,  1,  3. 

FRAUD: 

1.  Equitable  Relief  Against  Patent  Fraudulently  Ob- 
tained.— While  great  consideration  is  always  given  to  the  dedsion 
of  the  land  department  upon  matters  antecedent  to  patent,  if  the 
action  of  the  department  officer  has  been  procured  by  fraudaleot 
practices  of  one  party  upon  the  opposite  party,  courts  of  equity  may 
grant  relief.    Seymour  v,  Fisher,  188. 

2.  Ignorance  of  Patent  Proceedings,  When  Ground  fob  Be- 
lief. ~  If  by  reason  of  the  fraudulent  conduct  of  the  patentee  the  , 
would-be  contestor,  without  fault  on  his  part,  is  kept  in  ignorance 
of  the  pendency  of  patent  proceedings,  and  is  thus  prevented  from 
availing  himself  or  the  statutory  remedy,  a  court  of  equity  may 
interpose.     Jb, 

3.  Fraud  of  Fiduciary  Representatives.— One  who  is  confi- 
dential adviser  and  agent  in  the  management  and  sale  of  a  mining 
claim  cannot  retain  an  interest  therein,  secured  in  fraud  of  the 
owner's  rights.     lb, 

4.  Fraudulent  Conveyance  OF  GJooDS  AND  Chattels— Plead- 
'  ing  and  Evidence. —  In  an  action  against  an  officer  for  goods  seixed 

under  an  attachment  against  a  third  person,  where  the  answer  al- 
leges that  the  goods  were  the  property  of  such  third  person,  and 
had  been  fraudulently  transferred  to  plaintiff  in  order  to  Iiinder 
and  cheat  his  creditors,  and  that  the  transfer  was  fraudulent  and 
simulated,  such  answer,  being  replied  to,  is  sufficient  to  pat  the 
fraud  in  issue,  and  evidence  tending  to  prove  it  ia  admiflsible. 
Solomon  v.  Smith,  d88. 
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FRAUD  —  Continued, 

5.  Fraudulent  Intent  in  Jury  Triaia— Questions  of  fraudu- 
lent intent  are  generally  questions  for  the  jury.  Marsh  v.  Cramer^ 
881. 

6.  Fraud  — How  Established. —  Fraud  must  be  proved,  and  is 
never  to  be  presumed ;  but  a  resort  to  presumptive  evidence  may 
be  had  to  establish  it.  Lest,  however,  juries  should  indulge  in  pre- 
sumptions of  fraud  from  insufficient  facts  or  circumRtances,  appro- 
priate instructions,  if  requested;  should  be  given  by  the  court.     lb. 

7.  DivoRCB  — A  Decree  Fraudulently  Procured  Will  Be 
Set  Aside. —  When  it  is  made  to  appear  that  fraud  has  been  prac- 
ticed on  both  the  defendant  and  the  court  in  procuring  a  decree  of 
divorce,  it  will  be  promptly  set  aside.    Morton  v,  Morton^  858. 

8.  False  Representations  of  TRADS-MARKa—  When  the  de- 
ception relates  to  matters  which  the  label  protects,  or  the  represen- 
tations are  false  as  to  any  of  its  leading  elements,  the  owners  are 
deprived  thereby  of  legal  protection  against  its  infringement.  The 
Solia  Cigar  Co.  v.  Pozo  <Sb  Suarez,  888. 

GARNISHMENT: 

1.  Intervention  in  Attachment  Suit  Before  Justice  of  the 
Peace. —  Under  General  Statutes.  1B88,  section  2011,  providing  that 
third  persons  must  assert  their  rights  to  property  seized  under  at- 
tachment issued  by  a  justice  of  the  peace  before  the  trial  of  the 
main  action,  a  claimant  of  a  fund  garnished  under  an  attachment 
cannot  intervene  after  the  trial  of  the  main  action  and  rendition  of 
judgment  therein  for  plaintiff.     Whalen  v,  McMahoyi,  873. 

2.  Conditional  Assignment  of  a  Fund  to  Intervenors,  and 
Rights  of  Parties  Therein.— Where  the  assignment  of  the  fund, 
Bubequently  garnished,  to  the  intervenors  was  not  absolute,  but 
merely  as  security  for  what  indebtedness  the  assignor  might  incur 
to  the  assignee  within  a  stated  period,  and  the  debt  so  incurred  was 
less  than  the  amount  of  the  fund  garnished,  the  judgment  for  the 
intervenors,  had  their  rights  been  asserted  in  apt  time  to  render 
their  appeal  from  the  justice  regular,  should  have  been  for  only  so 
much  of  the  fund  as  was  necessary  to  satisfy  their  demand,  and 
iudgment  in  favor  of  the  plaintiff  in  the  attachment  should  have 
been  given  for  the  balance,     lb. 

8.  Garnishment  Proceedings  —  Liability  of  Garnishee.— In 
the  absence  of  fraud  between  defendant  and  a  garnishee,  the  latter 
cannot  be  placed,  through  garnishment  proceedings,  in  a  worse 
position  than  if  defendant's  claim  were  enforced  by  defendant  him- 
self. And,  in  the  absence  of  statute,  if  the  assessment  or  demand 
has  not  been  previously  made  in  accordance  with  law,  the  garnishee 
is  not  liabla    Fire  Ins.  Co,  v.  Tat>or,  581. 

GUARDIAN  AND  WARD: 

1.  Minors'  Rights  to  Be  Protected  by  Courts.—  Ck)urt8  should, 
so  far  as  possible,  in  cases  before  them,  protect  the  rights  of  minors, 
although  such  rights  ma}'  be  but  imperfectly  claimed.  People  ex 
rel.  Porteus  v.  Barton,  Sheriff,  75. 

2.  County  Courts— Jurisdiction  in  Probate  Matters.— The 
jurisdiction  of  the  county  courts  of  this  state  in  matters  of  probate, 
settlements  of  estates,  appointment  of  guardians  and  settlement  of 
their  accounts,  is  not  made  exclusive  by  the  constitution.    lb, 

8.  Writ  of  Ne  Exeat  — May  Issue  in  Behalf  of  a  Minor.— 
Under  section  1604,  General  Statutes,  authorizing  the  district  courts 
of  the  state  to  remove  guardians  upon  the  complaint  of  any  ^rson 
in  behalf  of  the  minor,  and  to  make  all  orders  necessary  in  the 
premises  to  compel  the  guardian  to  account,  etc.,  the  writ  of  na 
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exeat  may  be  issued,  if  necessary,  to  protect  the  rights  of  each 
minor.    Id, 

4.  A  Proper  Case  for  Issuance  op  Writ.— Insolvency  of  sole 
surety  in  guardian's  bond,  misappropriation  of  funds  of  the  estate, 
and  failure  to  comply' with  the  statute  requiring  him  to  file  a  re- , 
port,  and  that  he  is  about  to  depart  the  state  for  the  purpose  of 
cheating  and  defrauding  his  ward,  constitute  a  prop^  case  for . 
issuance  of  the  writ  of  ne  exeat,    lb, 

HOMESTEAD:  See  EQUITY,  2. 

HUSBAND  AND  WIFE: 

1.  Intestate  Estates— Rights  OF  SuRYTviNO  Husband  Subject 
TO  Payment  op  Wife's  Debts. —  ThouRh,  under  the  Colorado  stat- 
utes, the  surviving  husband  inherits  half  of  the  estate  of  his  wife, 
he  takes  it  subject  to  the  payment  of  her  debts,  and  where  the  es- 
tate is  insolvent  the  purchaser  of  land  belonjring  thereto  under  an 
execution  against  the  husband  acquires  no  title  as  against  a  creditor 
of  the  wife  who  purchases  at  the  administrator's  sale.  Nichols  v. 
Lee,  147. 

2.  Divorce  —  Allowance  to  Wife  for  Attorney's  Fees  When 
She  is  Plaintiff.—  A  wife  suing  for  divorce,  if  without  sufficient 
separate  estate,  may  properly  be  allowed  reasonable  attorney's 
fees  to  be  paid  from  the  husband's  estate,  varyine:  in  amount  with 
reference  to  the  value  of  the  services  and  the  financial  condition 
of  the  parties ;  but  where  the  husband's  estate  is  small,  this  fact 
must  be  given  due  weight  in  fixing  the  amount  that  may  properly 
be  allowed  for  such  purpose  out  of  his  estate.  Cowan  v.  Cowan, 
885. 

8.  Conveyance  by  Husband  to  Wife— Wife  a  Competent 
Witness  to  Prove  Delivery  of  Deed.— In  an  action  between  a 
married  woman  and  a  third  party  involving  the  title  to  real  estate, 
she  mav,  under  our  statute,  testi^  to  the  delivery  of  a  deed  to  her 
by  her  husband,  although  such  delivery  took  )>lace  during  the  ex- 
istence of  the  marital  relation.    Hutchinson  v,  Hutchinson,  840. 

4.  Husband  and  Wife  May  Contract  with  Each  Other  Con- 
cerning Real  Estate. — In  the  absence  of  fraud  the  contracts  of 
husband  and  wife  in  relation  to  real  estate  are  as  valid  as  if  no 
marital  relation  existed  between  them.  Either  one  may  convey 
good  title  to  the  other  by  deed  direct,  and  when  they  are  jointly 
interested  in  land,  the  title  of  which  is  held  in  the  name  of  one  only, 
such  one  may  be  adjudged  to  hold  the  interest  of  the  other  in  trust. 
CConnell  v.  Taney,  858. 

6.  Measure  of  Recovery  by  Husband.—  Even  if  a  husband  may 
in  extreme  cases  recover  for  his  services  in  nursing  his  wife  where 
her  injuries  have  been  caused  by  the  negligence  of  another,  the  re- 
covery must  be  for  the  value  of  his  services  as  a  nurse,  and  not  for 
the  amount  of  wi^es  lost  by  abstaining  from  other  employment 
Totm  ofSalida  v,  McKinna,  528. 

6.  Widow's  Allowance. —  It  is  only  unincumbered  property  to 
which  the  widow's  right  attaches  irrespective  of  the  husband's 
debts.    Bennett  v.  Beef,  431. 

7.  Insurance  Certificate. — Where*  a  certificate  of  insurance  on 
the  life  of  the  husband  provides  that  the  insurance  shall  be  paid  to 
his  wife,  and  upon  her  death  to  his  children,  the  right  to  the  fund 
vests  in  the  wife  upon  the  husband's  death.  Chartrand  v.  Brace,  19, 

IGNORANCE,  WHEN  A  GROUND  OF  RELIEF:  See  EQUITY,  7. 

INFANTS:  See  GUARDIAN  AND  WARD,  1-8. 
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INJUNCTION:  See  EQUITY.  6,  18,  14,  16. 

INJURIES:  See  DAMAGES,  2,  8,  6,  6,  8,  9. 

INSTRUCTIONS: 

1.  Condemnation  of  Mining  Land  for  Ratlboad  Pukposes  — 
Instructions  to  Jury. —  In  proceedinsrs  by  a  railroad  company  to 
condemn  placer  mining  land,  an  instruction  that  *'  the  fact  that  the 
land  is  designated  as  *  placers,'  and  that  the  title  thereto  was  ac- 
quired under  the  mining  laws  of  the  United  States,  constitute  no 
evidence  that  the  ground  in  question  contains  valuable  deposits  of 
gold  or  other  mineral,  or  that  the  same  is  valuable  for  placer  pur- 
poses," is  not  objectionable,  if  in  the  same  instruction  the  jury  are 
told  that,  if  they  believe  from  the  evidence  the  land  contains  de- 
posits of  gold,  tney  may  consider  the  fact  as  bearing  on  the  (jues- 
tion  of  its  value,  and  that,  if  the  presence  of  gold  enhances  either 
the  market  or  intrinsic  value  of  the  land,  due  weight  must  be  given 
to  that  fact.     Twin  Lakes  H.  O,  Min.  Synd»  v.  Col.  Mid,  IV y  Co.,  1. 

3.  Appraisement  op  Damaoes.—  Since,  under  the  Oxle  of  Civil 
Procedure  of  Colorado,  section  258,  the  value  of  property  taken  in 
condemnation  proceedings  is  the  actual  value  thereof  at  the  time  of 
the  appraisement,  an  instruction  that  the  value  of  the  land  taken 
and  damages  to  the  residue  are  to  be  assessed  in  accordance  with 
the  situation  of  the  property  and  conditions  existing  at  the  date  the 
petition  for  condemnation  is  filed,  is  reversible  error.    lb. 

8.  Refusal  op  Instructions.  When  Proper— It  is  proper  to  re- 
fuse to  give  instructions  to  the  jury  which  are  fully  covered  by 
other  instructions  given,  and  also  proper  to  refuse  instructions  con- 
taining correct  abstract  propositions  of  law,  but  having  no  applica- 
tion to  the  issues  being  tried.    Johniion  v.  Jones,  188. 

4.  Instruction  —  Preferred  Creditor's  Knowledge  of  Debt- 
or's Financial  Condition.—  While  the  personal  relations  existing 
between  an  insolvent  debtor  and  a  preferred  creditor  constitute  a 
proper  subject  for  the  consideration  of  the  jury  in  reaching  a  con- 
clusion as  to  the  knowledge  possessed  by  the  creditor  of  thie  debt- 
or's embarrassed  condition,  such  knowledge  is  not  a  necessary  in- 
f erence  to  be  drawn  from  the  extent  or  character  of  their  friendship. 
It  is  therefore  proper  to  refuse  to  instruct  the  jury  that  from  the 
fact  of  their  intimacy  they  may  infer  that  the  creditor  knew  of 
the  debtor's  condition.    lb, 

6.  Purchase  by  Agent  of  Undisclosed  Principal  —  Instruc- 
tions.—  An  instruction  that,  if  the  defendant  bought  wood  of  the 
plaintiff  for  another  person  without  disclosing  his  agency,  he 
thereby  rendered  himself  liable  for  its  value  at  the  plain tiff^s  op- 
tion, the  latter  having  neither  knowledge  nor  notice  of  the  agency, 
states  the  law  correctly.  It  is  no  ground  of  objection  to  the  judg- 
ment of  a  trial  couft,  that  the  court  failed  to  instruct  the  jury 
upon  a  point  concerning  which  no  instruction  was  asked.  Mackey 
V,  Briggs,  148. 

6.  Tender — Misleading  Instruction.— Where  it  was  shown 
that  a  former  member  of  a  firm  offered  to  pay  one-half  of  the 
partnership  debt  for  an  individual  release  from  the  other  portion, 
but  there  was  no  evidence  of  a  legal  tender  of  the  amount,  it  was 
erroneous  and  misleading  to  charge  the  jury  that  a  tender  was  an 
offer  to  pay  the  amount  due  in  cash.    Burlock  v.  Cross,  162. 

7.  Instructions  Need  Not  Be  Repeated.— It  is  not  error  to  re- 
fuse a  correct  instruction  if  the  substance  thereof  is  otherwise 
fairly  incorporated  in  the  charge  as  given.  Oaynor  A  Standley  v, 
Clements,  209. 
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a  Instructions— Record  Shouu)  Show  What  Objectioks 
Wbrb  Madb.— Section  887,  Civil  Code,  abolishes  the  formaiitjof 
notine  exceptions  to  the  giving  of  instructions.  But  the  record 
shoald  show  that  by  some  proper  objection,  attention  is  invited  to 
the  alleged  error  and  opportunity  given  for  its  correction  at  the 
time.     Wray  v.  Carpenter,  271. 

9.  IMSTUUCTIONB. —  In  an  action  tried  to  a  jury  involving  the  quea- 
tion  of  a  fraudulent  transfer  of  property,  wherein  the  jury  is  deariy 
and  suflBciently  advised  of  the  law  applicable  to  the  case'  by  the  in- 
structions of  the  court,  an  objection  that  the  instructions  are  erro- 
neous because  leaving  the  question  of  fraud  to  the  jury  is  without 
merit    Solomon  v.  Smith,  298. 

10.  FkAUD  —  How  Established. — Fraud  must  be  proved,  and  is 
never  to  be  presumed ;  but  a  resort  to  presumptive  evidence  maybe 
bad  to  establish  it.  Lest,  however,  juries  should  indulge  in  pre- 
sumptions of  fraud  from  insufficient  facts  or  circumstances*  appro- 

Sriate  instruction,   if  requested,  should  be  given  by  the  court 
iarth  V,  Cramer.  331. 

11.  Instructions  to  Juries.^  The  trial  court  may  ezerdse  a 
sound  discretion  as  to  the  form  and  style  in  which  instructions  shall 
be  given  to  the  jury ;  and  such  discretion  should  be  exercised  with 
a  view  to  promote  substantial  justice  between  the  parties.  It  is 
error  to  refuse  a  request  to  charge,  correct  in  legal  effect,  and 
clearly  applicable  to  a  material  question  of  fact  in  controversy,  ud- 
less  the  same  be  otherwise  given  in  substance.  Instructions  to 
juries  should,  as  far  as  practicable,  be  given  in  plain  language;  in 
concrete,  rather  than  alistract,  terms;  in  direct  form,  rather  than 
by  way  of  mference.     76. 

12.  iiiSLBADiNa  iNSTRUCnoN.— Where  there  is  no  evidence  of  a 
legal  tender  of  money,  it  is  erroneous  and  misleading  to  charge  the 
jury  that  a  tender  is  on  offer  to  pay  the  amount  in  cash.  Bitrloek 
V.  Croes,  162. 

INSURANCE: 

1.  A  Society  May  Be  a  Mutual  Insurance  Company.— Tlie 
society  known  as  the  *'  Ancient  Order  of  United  Workmen,"  so  far 
as  it  is  engaged  in  the  business  of  life  insurance,  must  be  treated  in 
law  as  a  mutual  life  insurance  company.    Chartrand  v.  Bract,  19. 

2.  A  Certificate  op  Insurance  a  written  Contract.— The 
certificate  of  insurance  is  to  be  regarded  as  a  written  contract,  and, 
80  far  as  it  goes,  it  is  the  measure  of  the  rights  of  nil  parties,    lb. 

8.  Vested  Rights  Favored.—  It  is  the  policy  of  the  law  to  favor 
Tested,  rather  than  contingent,  estates.     lo. 

4.  An  Insurance  Policy  Treated  as  a  Will.— A  policy  of  life 
insurance  is  in  the  nature  of  a  testament,  and  although  not  a  testa- 
ment, in  construing  it  the  courts  will  so  far  as  possible  treat  it  as  a 
will.    lb. 

5.  Insurance  Certificate  May  Become  a  Vested  Rioet.— 
Under  a  certificate  providing  that  upon  the  death  of  a  member  the 
insurance  shall  be  paid  to  his  wife,  and  in  case  of  her  death  to  his 
children,  the  right  to  the  fund  vests  in  the  surviving  wife  immedi- 
ately upon  the  death  of  the  husband,  and  upon  her  death  the  fond 
passes  to  the  administrators  as  a  part  of  her  estate.     lb. 

tt.  Insurance  Certificate— Chanoinq  Beneficiary.— The  power 
to  change  the  beneficiary  named  in  an  insurance  certificate  issued 
by  a  benefit  society  is  conferred  upon  a  member  by  the  charter  or 
by-laws.  In  the  present  case  such  power  was  also  expressly  reoof^* 
nized  by  the  contract  of  insurance.  BoUins,  Chuardian,  v.  MeHai- 
ton,  Adm'x,  203. 
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7.  I  ATH  OF  Beneficiaby  Bkfore  Absxtred.—  If  the  beneficiarv 
named  dies  before  the  asRured,  no  interest  in  the  fund  vests  in  such 
beneficiary,  and  her  surviving  son  inherits  no  part  thereof  by  vir- 
tue of  his  relationship.     lb, 

8.  Manner  of  Chanoino  Beneficiary.— Where  the  manner  of 
changing  the  beneficiary  is  specified  in  the  contract,  compliance 
wiih  the  procedure  prescribed  is  essential  to  the  substitution.     7b. 

9.  When  Record  Entry  EIssential  to  Change.— If  the  con- 
tract declares  that  the  substitution  is  to  be  made  **  by  change  of 
beneficiary  entered  upon  the  record  of  the  supreme  secretary, 
•  •  ♦  '*  the  mere  manual  delivery  of  the  certificate  by  the  assuretl 
to  another,  with  oral  suggestions  in  relation  thereto,  does  not  per- 
fect the  change  in  question.     lb. 

10.  When  Equity  Will  Treat  Substitution  as  Complete.— 
If  the  assured  has  in  good  faith  done  his  part  towards  perfecting 
the  substitution  in  accordance  with  the  method  prescribed,  but, 
owing  to  circumstances  over  which  be  has  no  control,  the  change 
is  not  entirely  consummated  at  the  time  of  his  death,  equity  wiU 
sometimes  treat  the  substitution  as  complete.     lb. 

11.  Insured  Has  No  Interest  in  Fund. —  The  insured  member 
of  benefit  societies  has  himself  no  interest  in  the  fund.  He  pos- 
sesses simply  a  power  of  appointment,  which  if  not  exercised  be- 
comes inoperative.     lb. 

12.  Fund  Not  Assets  of  Insured's  Estate.— The  insurance 
money  does  not  in  any  event  become  assets  of  the  insured*8  estate. 
And  by  statute  it  is  expressly  provided  that  this  fund  shall  not  be 
used  for  the  payment  of  his  debts.     lb. 

13.  Action  on  Accident  Insurance  Policy  —  Competent  Evi- 
dence.—  In  an  action  upon  an  accident  insurance  policy  for  the 
death  of  the  insured  from  hernia,  caused  by  an  accident  after  the 
policy  was  issued,  and  while  insured  was  in  the  line  of  his  duty 
as  a  railroad  fireman,  one  ground  of  defense  being  that  he  had  been 
afflicted  with  chronic  hernia  for  years  before  ihe  accident,  it  was 
proper  to  prove  by  the  railroad  engineer  and  other  testimony  that 
the  insured  had  been  continuously  at  work  prior  to  the  accident, 
and  to  show  thereby  his  habits,  health,  vigor  and  ability  to  perform 
continued  hard  labor  up  to  the  time  of  the  injury.  Travelers^  Ina, 
Co.  V.  Murray,  296. 

14.  Exceptions  in  Policy  —  Construction  of. —  An  accident 
policy  which  insures  against  death  **from  bodily  injuries  effected 
through  external,  violent  and  accidental  means,"  but  excepting 
death  from  hernia,  or  medical  or  surgical  treatment,  does  not  re- 
lieve the  insurer  from  liability  where  the  proximate  cause  of 
death  was  hernia  caused  by  "external,  violent  and  accidental 
means."    lb. 

15.  Insurance,  Not  Allocable  Without  Consent.  —  The 
sheriff  has  an  insurable  interest  in  property  seized  in  execution;  but 
h**  cannot  subject  the  execution  debtor  to  the  cost  or  insurance 
without  his  express  consent.   Cramer,  Sheriff,  v.  Oppenstein,  495. 

INTEREST : 

1.  Interest— Stipulating  for  Higher  Rate. —  Parties  may  by 
contract  stipulate  for  the  payment  of  a  higher  rate  of  interest  than 
that  specified  by  statute  to  govern  in  the  absence  of  contract.  Hoch' 
mark  t\  Richler,  263. 

2.  CoBfPOUND  Interest  Recognized  by  Con'tiact.- Where,  in 
the  execution  of  a  note,  interest  is  computed  on  the  sum  loaned 
from  date  of  note  to  its  maturity  and  added  thereto,  the  principal 
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thus  formed  to  draw  interest  at  a  rate  specified  after  the  maturity 
of  the  note,  the  transaction  recognizes  compound  interest,    lb. 

8.  Vauditt  of  Stipulation  to  Pay  Compound  iNnafflsr.— 
But  compound  interest  contracted  for  in  advance  is,  in  general,  not 
recoverable.    lb. 

4.  Same —  Made  After  Intebbst  Has  AocRUED.—  The  abore 
rule  might,  however,  not  be  applied  where  the  promise  to  pajooro- 
pound  interest  is  made  after  instead  of  before  the  interest  to  be 
compounded  has  accrued.    lb. 

5.  Same— Effect  Upon  Entire  Transaction.— A  provision  in 
the  contract  for  the  payment  of  compound  interest  does  not  render 
the  entire  contract  usurious  and  void.  Courts  simply  decline  to  en- 
force payment  of  the  interest  upon  interest.    lb. 

6.  Promissory  Notes— Release  of  Co-maker.— The  oommoo- 
law  rule  that  the  release  of  one  of  the  makers  of  a  promissorv  note 
without  the  consent  of  his  co-maker  operates  as  a  release  of  sudi 
co-maker  is  applicable  to  several  as  well  as  to  joint  notes.    lb, 

INTERVENTION :  See  PRACTICE  IN  CIVIL  ACnONS,  29, 45»  46^  47, 

48,  98,  94,  95,  128. 

INVENTORY:  See  SHERIFFS,  2,  9. 

IRRIGATION: 

1.  Water-riohtb— Principle  of  PRiORirr.— The  fundamentid 
principle  of  our  system  of  water-rights  is  that  priority  in  point  of 
time  gives  superiority  of  riglit  among  appropriators  for  like  bene- 
ficial purposes.    Sirifkler  v.  City  of  Colorado  Springs^  61. 

2.  Appropriations  from  Tributaries  of  Main  Stream.— The 
rights  of  a  prior  appropriator  from  a  stream  cannot  be  imraired  by 
subsequent  appropriations  of  water  from  its  tributaries.    lb. 

3.  Chanoino  Point  of  Diversion.— A  prior  appropriator  of 
water  from  a  stream  may  change  the  point  of  diversion  and  the 
place  of  use  without  losing  his  priority,  provided  the  rights  of  oth- 
ers are  not  injuriously  effected  by  such  change.    lb, 

4.  Sale  of  Priority  Separate  from  the  Land.— A  priority 
to  the  use  of  water  for  irrigation  is  a  property  right,  and  may  bs 
sold  and  transferred  separately  from  the  land  in  connection  with 
which  the  right  ripened.     lb. 

6.  Status  of  Irrigation  Priorities  Antedatiko  OoNsmx 
TION. —  Rights  acquired  to  the  use  of  water  for  irrigation,  prior  ti 
the  adoption  of  our  state  constitution,  cannot  be  taken  by  a  d^ 
f&r  the  domestic  use  of  its  inhabitants,  without  compensation.  lo. 

6.  CONSTRUCTION  OF  CONSTITUTIONAL  PROVISIONS.— The  pro- 
visions of  the  constitution  operate  prospectively  only,  unless  a  con- 
trary intention  clearly  appears  from  the  words  employed.    lb, 

7.  Irrigation  —  Amending  General  Decree  Awardikq  Pbf 
ORITIES. —  An  action  brought  by  the  owner  of  an  irrigating  ditch 
agaiuHt  the  owners  of  two  similar  ditches,  praying  that  the  genial 
decree  rendered  in  pursuance  of  the  act  of  1(^1  be  so  amended  ss 
to  give  the  plaintiflTs  ditch  priority  over  the  ditches  of  the  defend* 
ants,  said  decree  having  awarded  the  priorities  to  the  defendaots, 
was  maintainable  under  section  342  of  said  act-,  it  appearing  to  have 
been  instituted  within  four  yeara  next  after  the  general  adjudica- 
tion, notwithstanding  the  facts  that  plaintiff  had  failed  to  me  his 
claim  to  priorities  previous  to  the  general  adjudication,  or  within 
two  years  thereafter  as  required  by  sections  1  and  26  of  said  sou 
Oreer  v.  Heiser,  806. 
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INTEREST  —  Con  tinned, 

8.  Limitations  of  the  Act  of  1881  Constbubd.—  The  failure  of 
the  plaintiff  to  file  his  claim  for  water  previous  to  the  adjudication, 
or  for  a  review  of  the  decree  within  two  years  afterwards,  as  re- 
quired by  the  statute,  did  not  raise  the  legal  presumption  that  he 
had  no  rights,  or  that  he  intended  to  waive  any  rights  ne  may  have 
had ;  and  such  a  case  is  not  within  the  bar  of  the  statute,  notwith- 
standing the  seeming  want  of  harmony  between  the  different  sec- 
tions thereof.    lb, 

9.  Variance  and  Inconsistencies  Between  Ck)HPLAiNT,  Evi- 
dence AND  Decree. —  Where  the  allegations  of  a  petition  for  equi- 
table relief  in  a  cause  are  denied  by  the  answer,  and  there  is  no 
sufficient  proof  of  any  material  allegation,  or  of  any  material  fact 
necessary  to  support  a  decree  for  the  relief  sought,  and  the  decree 
rendered  is  at  variance  with  both  the  evidence  and  the  allegations 
of  the  petition,  it  cannot  be  sustained.    lb, 

10.  Changing  Head  of  Ditch,  or  Building  New  Ditch.  Not  a 
Forfeiture  of  Rights. —  Where  an  appropriation  of  water -rights 
has  been  properly  made,  the  changing  of  the  head  of  the  ditch  to  a 
point  higher  up  the  stream,  or  the  building  of  a  new  ditch  to  carry 
the  watt'r  of  the  former  appropriation,  works  no  forfeiture.    lb, 

11.  Prior  Rights  Not  lost  by  Changing  Method  of  Carrying 
Water. — The  mere  fact  that  a  person,  by  a  parol  agreement  with 
a  neighbor,  obtained  his  water  for  several  years  through  the  latter*8 
ditch,  does  not  atfect  hia  right  to  receive  water  through  his  own 
ditch  as  against  the  neighbor's  grantee.    lb. 

12.  Correct  Basis  for  Degree  of  Priority.— The  quantity  of 
water  actually  appropriated  by  a  party  at  the  date  claimed  there- 
for, and  not  the  capacity  of  his  ditch  ten  or  twelve  ^ears  after- 
wards, should  be  the  basis  of  the  decree  adjudging  his  priority.    lb, 

JUDGMENTS  AND  DECREES: 

1.  Reversal  of  Judgment  Unsupported  by  the  Evidence. — 
A  judgment  but  slightly  Bupported  by  the  evidence,  and  manifestlv 
against  the  weight  thereof,  cannot  be  permitted  to  stand.  Mitchell 
V,  Reed  et  al.,  109. 

2.  Judgment  by  Stipulation  —  Effect  After  Reversal. —  A 
stipulation  in  reference  to  the  argument  and  decision  of  a  case,  en- 
tered into  for  convenience  in  this  court  only,  will  not,  upon  a 
reversal  of  the  judgment,  be  extended  to  the  retrial  of  the  case  be- 
low.   Henry  v.  Travelers'  Ins.  Co. ,  60. 

8.  Construction  of  Code  of  1885  as  to  Filing  Pleadings.— 
The  practice  act  of  1885  required  the  pleadings  in  a  cause  to  be  filed 
with  the  clerk  within  ten  days  after  service  by  the  defendent  of  a 
copy  of  his  answer  on  the  attorney  of  the  plaintiff,  but  imposed  no 
duty  in  this  regard  upon  the  defendant  It  likewise  required  the 
pleadings  to  be  so  tiled  in  all  cases  before  judgment  or  default 
should  be  entered.  Under  this  act  a  defendant  who  served  a  copy 
of  his  answer  in  apt  time  upon  the  attorney,  and  thus  formed  an 
issue,  was  entitled  to  defend  the  action,  althouKh  his  answer  was 
not  tendered  for  filing  within  the  ten  days;  and  the  court  erred  in 
denying  his  application  for  leave  to  file  his  answer,  and  in  render- 
ing juogment  by  default  against  him.    Haley  t\  Breeze^  107. 

4.  Appucation  to  Intervene,  Reviewable  on  Error.— The 
denial  of  an  application  to  intervene  is  a  final  judgment  as  to  the  peti- 
tioner which  may  be  reviewed  in  this  court  upon  writ  of  error. 
Henry  v.  Traveler f^  Ins,  Co,,  179.  * 

6.  Judgment  Entry  May  Be  Amended.—  A  judgment  is  a  judi- 
cial act :  it  is  what  is  considered  and  ordered  by  the  court ;  and  not 
neoeflsarily  what  is  entered  by  the  clerk.    Where  the  judgment  was 
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right  but  the  entry  incorrect,  the  entry  may  be  amended  nunc  pro 
tunc     Oaynor  dk  Standley  v,  Clements^  2U9. 

6.  Variance  and  Inoonsistkncies  Between  Complaint,  Evi- 
dence AND  Deckeb. — Where  the  allegations  of  a  petition  for  equi- 
table  relief  in  a  cause  are  denied  by  the  answer,  and  there  is  no 
sufficient  proof  of  any  material  allegation,  or  of  any  material  fact 
necessary  to  support  a  decree  for  the  relief  souKbt,  and  the  decree 
rendered  is  at  variance  with  both  the  evidence  and  the  allegations 
of  th«>  {petition,  it  cannot  be  sustained.     Oreerv.  Heiser^  906. 

7.  JcDGiCENT  —  Conditions  for  Entry  Illegal. —  A  coart  has 
no  right  to  require  as  a  condition  precedent  to  the  entry  of  final 
judgment  that  a  part  of  said  judgment  be  first  paid.  PeojpieexreL 
Redfield  v,  Qrahnm,  347. 

8.  AdHinistration  OF  Estate— Premature  Discharge  of  Ad- 
ministratrix.—  Where  a  party  dies  pending  his  appeal  for  a  judg- 
ment against  him.  and  his  administratrix  is  substituted  in  his  stead 
as  appellant,  an  affirmance  of  the  judgment  makes  it  a  judgment 
against  her  as  administratrix,  and  a  conclusive  and  established 
claim  payable  out  of  the  estate  prior  to  distribution;  and  the  dis- 
charge of  the  administratrix  before  its  payment,  unless  there  is  an 
insufficiency  of  assets,  is  invalid.     Oreen  r.  Taney,  808. 

9.  Judgment  Against  Estate  —  How  Paid. — Gktneral  Statutes, 
section  138  (8618).  pa^e  1055,  provides  that,  on  recovery  of  a  judg- 
ment at  law  in  any  court  other  than  the  county  court  against  a  per- 
sonal representative  for  a  demand  due  from  his  testator  or  intestate, 
no  execution  shall  be  issued  thereon,  but  the  party  recovering  it 
shall  cause  a  **  transcript  of  the  record  of  the  judgment  entry**  to 
be  filed  in  the  county  court,  and  the  same  shall  be  classed  and  paid 
as  other  demands.  The  filing  of  a  transcript  of  the  judgment 
docket  is  a  sufficient  compliance  with  the  statute.  No  further 
prosecution  of  ati  adjudicated  judgment  is  required.     lb. 

10.  Vacation  of  Judgments— Code  Provisions  Relate  to  Ctvil 
Actions.—  The  provision  of  the  Civil  Code  authorizing  the  vacation 
of  judgments  under  certain  circumstances  within  five  months  after 
the  rendition  thereof  is  confined  to  civil  actions;  it  has  do  applica- 
tion to  criminal  cases.    Klink  v.  People,  467. 

11.  Curative  Statement  in  Decref^— The  error  in  admitting 
evidence  upon  a  material  question  not  in  issue  is  not  cured  by  a  de- 
claration in  the  decree,  without  opposing  party*s  acquiescence,  that 
the  pleadings  be  considered  so  amended  as  to  present  the  issue. 
Seymour  v,  Fisher,  188. 

12.  Estoppel— Identity  of  Parties  and  Issues.— A  recovery 
in  one  suit  on  a  matter  of  title  is  conclusive  upon  the  subirot-mat- 
ter  in  any  suit  between  the  same  parties  or  their  privies.  WUlianu 
V,  Hocker,  113. 

18.  Basis  for  Decree  of  Priority.— The  quantity  of  water  act- 
ually appropriated  by  a  party  at  the  date  claimed  therefor,  and  not 
the  capacity  of  his  ditch  ten  or  twelve  years  afterwards,  should  be 
the  basis  of  the  decree  adjudging  his  priority.  Qreer  v,  Hei9er,  90^ 

JUDICIAL  RECORDS :  See  EXCEPTIONS  AND  BILI^  OF  EXCEP- 
TIONS ;  also  PRESUMPTIONS,  1,  2.  9. 

JURISDICTION: 

1.  Appeals  from  County  Courts  —  Jurisdiction  of  Disnucr 
Court. — The  regularity  of  the  appeal  is  not  essential  to  the  juris- 
diction of  a  district  court  in  a  case  appealed  thereto  from  a  county 
court,  where  the  parties  to  the  action  go  to  trial  in  the  district  court 
without  objection  by  the  appellee.    The  rule  prevails,  in  such  case, 
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that  where  the  ap|.>ellat«  court  has  original  jurisdiction  of  the  sub- 
ject-matter, and  the  parties  voluntarily  appear  and  go  to  trial  on 
the  merits  without  exception,  their  conduct  amounts  to  a  waiver 
of  the  objection,  and  they  cannot  afterwards  object.  Mackey  v, 
Brigga^  148. 

2.  JURISDICnON  OP  COUBT  TO  DbCREE  SaLR  OF  REALTY.— The 

statute  which  authorizes  the  administrator  to  resort  to  the  real  es- 
tate "whenever,  after  inventory  and  appraisement,  *  *  *  it 
shall  appear  that  the  i)er6onal  estate  of  any  decedent  is  insufficient 
to  discharge  the  just  debts  allowed,*'  does  not  make  an  inventory 
and  appraisement  a  condition  precedent  to  the  right  to  resort  to  the 
realty.  If  the  petition  shows  the  amount  and  value  of  the  person- 
alty, the  existence  of  debts,  the  lack  of  funds  for  their  payment, 
and  that  deceased  died  seized  of  real  estate,  setting  forth  the  condi- 
tion of  the  title,  it  will,  with  service  of  process,  confer  jurisdiction 
to  decree  a  sale.  Formal  defects  are  cured  by  the  proceedings. 
Nichols  V,  Lee,  147. 

8.  Constitutional  Jurisdiction  of  Suprbhb  Court.  —  The 
constitution  confers  and  defines  the  jurisdiction  of  the  supreme 
court,  but  does  not  inhibit  the  legislature  from  regulating,  t  o  some 
extent,  the  quantum  of  its  business  by  reasonably  contracting  or 
enlarging  the  limits  of  such  jurisdiction.  The  constitutional  policy 
is  not  to  specify  absolutely  the  extent  and  boundaries  of  the  juris- 
diction of  ail  courts,  but  to  allow  a  large  legislative  discretion  in 
connection  therewith.     The  People  v,  Richmond,  274. 

4.  Bill  of  Rights  Construed.—  Section  6  of  the  Bill  of  Rights 
simply  confers  upon  each  individual  the  right  to  an  intelligent,  im- 
partial and  speecly  judicial  hearing  and  determination  of  his  griev- 
ances. It  does  not  authorize  him  to  invoke  the  jurisdiction  in  a 
given  case  of  all  the  courts  of  the  state.    lb, 

5.  Appeals  to  Supreme  Court. —  Appeals  to  supreme  court  re- 
main creatures  of  statute,  and  in  the  absence  thereof  do  not  exist. 
lb. 

6.  Same  —  Original  and  Appellate  Jurisdichon.— The  writ  of 
error  is  an  original  writ ;  it  may  be  included  in  the  original  writs 
authorized  by  section  8,  article  6.  of  the  constitution.  But  the  writs 
designated  in  that  section  are  confined  to  original  jurisdiction,  and 
cannot  be  used  in  aid  of  ordinary  appellate  authority.     2b, 

7.  Original  and  Appellate  Jurisdiction  of  Supreme  Court. 
Section  2,  article  6,  of  the  constitution  grants  appellate  jurisdiction 
to  the  supreme  court,  but  does  not  lodge  in  that  tribunal  all  juris- 
diction of  the  kind  or  jurisdiction  over  all  litigation.  That  court  is 
essentially  a  court  of  review.  Its  superintending  control,  original 
jurisdiction  and  duty  of  answering  executive  and  legislative  quei>- 
tions  are  secondary  functions.    lb, 

8.  Exclusive  Jurisdiction. —  When  a  constitution  confers  juris- 
diction over  a  particular  subject  upon  one  court  and  not  upon  an- 
other, the  jurisdiction  thus  conferred  is  exclusive.    lb, 

9.  Criminal  Caxtse—  Motion  for  Nbw  Trial  After  Lapse  of 
Term. — After  the  final  disposition  of  a  criminal  cause  and  lapse  of 
the  term,  the  trial  court  has  no  jurisdiction  to  entertain  an  appli- 
cation to  reconsider  its  ruling  upon  motion  for  a  new  trial.  Klink 
V,  People,  467. 

10.  TRIAL  BY  Stipulation.—  Where  parties  api)ear  and  by  stipu- 
lation submit  their  controversy  to  a  court  having  jurisdiction  of  the 
subject-matter  thereof,  they  cannot  afterwards  be  heard  to  question 
the  authority  of  such  tribunal.    Edwards  v.  Smithy  529. 

11.  Wrongful  Seizure  Under  Attachment—  Replevin  Against 
Sheriff. —  Replevin  against  a  sheriff  for  the  wrongful  seizure  of 
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plaintifTs  goods  under  an  attachment  against  another  can  be 
brought  in  any  court  of  competent  jurisdiction,  and  need  not  be 
brought  in  the  court  out  of  which  the  writ  cf  attachment  issued. 
Johnmm  v.  JoneM,  188. 

12.  FoiuccLosUBB  OF  CHATTEL  MoBTQAGE.—  The  granting  of  an 
injunction  against  the  disposal  of  property  pending  a  proceeding 
to  foreclose  a  chattel  mortgage  in  no  way  afreets  the  jurisdictioD 
of  the  court,  or  the  validity  of  the  action  on  the  merits  of  the  con- 
troversy.   Bennett  v.  Beef,  431. 

JURY  (see,  also,  INSTRUCTIONS): 

1.  Jurors  — Opinions  which  Disqualify.— Section  182,  CSvil 
Code  of  1887,  does  not  make  the  forming  or  expressing  of  an  opin- 
ion  a  decisive  test  as  to  the  juror's  competency,  unless  the  opinion 
be  unqualified  as  to  the  merits  of  the  action.    Collins  n,  Bttrng,  7. 

2.  SELBcnoN  OF  Jury  —  Discretion  of  Trial  Court.—  A 
large  discretion  is  lodged  with  the  trial  judge  in  the  selection  of 
jurors.  And  where  no  positive  provision  of  statute  is  disregarded, 
unless  there  appears  to  have  been  a  gross  abuse  of  such  discretion 
in  determining  the  question  of  enmity  or  bias,  the  supreme  court 
w  i  1 1  not  i n terf ere.    lb, 

8.  Equity  Prachce- Verdict  of  Jury  Not  Bindino  on  (^an- 
celix^r. —  The  verdict  of  a  jury  on  a  feigned  issue  out  of  chancery 
is  not  bindmg  on  the  chancellor,  and  he  may  disregard  it,  and  de- 
cide the  cause  according  to  his  own  judgment.  McDonald  r. 
Thompson,  18. 

4.  Condemnation  Proceeding  —  Legal  Jury. —  A  jury  of 
twelve,  called  from  the  general  panel  in  attendance  in  term  time, 
is  not  a  legal  jury,  in  condemnation  proceedings,  under  Civil  Cbde, 
section  248,  providing  that  the  land-owner  may  demand  '*  a  jury 
of  six  freeholders,"  to  be  drawn  as  provided  in  the  succeeding  sec* 
tions.    Colo,  Cent,  R,  Co,  v,  Humphrey,  84. 

5.  The  Jurors  Should  Be  Freeholders.-  As  such  statute  re- 
quires the  jurorH  to  be  freeholders,  it  is  error  to  overrule  a  challenge 
to  one  who  testified  that  he  owned  personal  property,  but  no  min- 
ing property  nor  any  house  or  land.    lb. 

6.  Questions  of  Negligence  for  the  Jury.—  "  Questions  of 
negligence  as  well  as  of  contributory  negligence  are  generally 
within  the  province  of  the  jury,  which  should  not  be  invaded  ti^ 
the  courts  except  in  the  clearest  cases.**  Colo,  MixL  Ry  Co,  v. 
O'Brien,  219. 

7.  Verdict— Jurors'  Affidavits  to  Impeach.— Ab  a  general 
rule,  affidavits  of  jurors  stating  the  theory  or  ground  upon  which 
they  rendered  their  verdict  will  not  be  received  for  the  purpose  of 
impeaching  the  verdict.     Wray  v.  Carpenter, '271. 

8.  Fraudulent  Intent  in  Jury  Trials.—  Questions  of  fraudu- 
lent intent  are  generally  questions  for  the  jury.  Marsh  v.  Cramer, 
881. 

9.  IifPROFER  Address  to  Jury— Waiver  of  OBJEcnoNa— As 
a  general  rule  the  failure  of  opposing  counsel  to  interpose  objection 
when  improper  language  or  argument  is  being  used  in  addressing 
the  jury  will  be  treated  by  the  supreme  court  as  a  waiver  of  the 
objection.    Klink  v.  People,  467. 

JUSTICES  OF  THE  PEACE:  See  PRACTICE  IN  CIVIL  ACTIONS. 
93. 

LABEL:  See  TRADE-MARK. 

LABORERS:  See  MASTER  AND  SERVANT. 
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LACHES: 

1.  LDfTTATiOKS  IN  EQUITY — Laches.  —  A  party  is  entitled  to  bring 
his  suit  in  equity  at  any  time  within  the  statute  of  limitations,  ex- 
cept in  cases  where  there  has  been  delay  or  acquiescence  amounting 
to  a  recognition  of  the  rights  of  the  opposite  party  making  the  as- 
sertion of  adverse  rights  inconsistent  and  unconscionable,  or  where 
other  equitable  considerations  equally  strong  are  established.  Dunne 
V,  Stotesbury,  89. 

2.  Laches  op  Qranteb  Do  Not  Avail  Qbantob.— The  neglect 
of  the  grantee  to  comply  with  the  mining  laws  of  the  government, 
by  reason  of  which  its  possessory  rights  were  liable  to  forfeiture, 
gave  its  grantor  no  right  to  enter  and  acquire  an  adverse  title  to  the 
claim ;  such  conduct  being  both  a  breach  of  faith  with  his  ^antee 
and  a  violation  of  his  covenants.  Drake  et  aL  v,  Oilpin  Mtn,  Co., 
281. 

8.  Adverse  Claims  to  Mining  Lands  —  Statutory  Limita- 
tions.—  It  is  the  policy  of  the  law  to  require  the  claims  of  all  parties 
to  mining  claims  to  be  adjusted  prior  to  the  issuance  of  a  patent. 
The  proceedings  before  the  land  department  to  procure  patents  are 
judicial  in  character,  and  the  publication  of  notice,  as  provided  by 
the  statute,  brings  all  parties  into  court;  and  if  they  stand  by  and 
allow  the  statutory  time  for  filing  adverse  claims,  or  for  bringing 
suit  in  support  thereof,  to  elapse,  their  rights,  so  far  as  the  same 
xfiight  have  been  determined  in  suchproceedings.  in  the  absence  of 
fraud  or  mistake,  are  forever  lost.  Kannattgh  v.  Quartette  M,  Co., 
841. 

4.  DnjGENCB  Required  in  the  Prosecution  of  Adverse  Claim& 
A  party  who  files  his  adverse  claim  in  due  time,  but  afterwards 
allows  the  same  to  be  dismissed  for  failure  to  prosecute,  stands  in 
no  more  favorable  position  than  if  he  had  failed  entirely  to  file  ad- 
verse proceedings.    lb, 

LAND  DEPARTMENT:  See  ADVERSE  CLAIMS,  4. 

LANDLORD  AND  TENANT: 

1.  Landlord  and  Tenant— Liability  op  Tenant— Holding 
Over  —  Increase  of  Rent. —  In  case  of  a  tenancy  from  month  to 
month,  the  landlord  cannot,  by  notice  to  vacate,  fix  the  tenant's 
liability,  if  he  holds  over,  for  a  greater  rent  than  under  the  old 
lease,  and  without  regard  to  the  value  of  the  use,  unless  the  tenant 
expressly  or  impliedly  assents  to  the  increase.  Atkinson  v.  Cole,  81. 

2.  Lease  for  Bawdy-house. —  The  keeping  of  a  bawdy-house 
being  against  public  policy,  a  contract  leasing  premises  for  this  pur- 
pose will  not  be  enforced  by  the  courts.    Dougherty  v,  Seymour,  289. 

8.  Proof  of  Illegal  ruRPOSB. —  And  where  it  appears  by  ex- 
trinsic evidence  that  the  lease  was  executed  with  the  understanding 
that  the  premises  would  be  so  used,  the  contract  is  ec^ually  tainted, 
and  the  same  result  follows  though  there  is  nothing  in  the  written 
language  employed  to  indicate  the  unlawful  purpose.     16. 

4.  A  Lease  Given  by  an  Agent  and  Ratified  by  His  pRiNa- 
PAL  Cannot  Be  Repudiated. —  Where  an  owner  gives  his  agent 
authority  to  rent  his  premises,  and  it  is  not  shown  whether  the  au- 
thority of  the  agent  as  to  the  length  of  the  lease  was  limited  or 
not,  and  the  agent  leases  for  two  years,  while  the  owner  claims 
that  he  had  no  authority  to  execute  a  lease  for  more  than  a  year, 
but  notwithstanding  accepts  rents  from  the  tenants  for  four  months 
after  the  end  of  the  first  vear,  he  thereby  ratifies  the  lease  for  the 
entire  term,  and  cannot  demand  a  higher  rent  for  the  balance  of 
the  term,  and  oust  the  tenant  for  refusal  to  pay  it.  Burkhard  v. 
MitcheU,  878. 
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6.  Landlord  and  Tenant  —  Oontinuiko  TENANcrr.— In  an  ac- 
tion a^inht  a  tenant  to  recover  rent  for  the  deoiised  premises  dur- 
infi^  the  term  contracted  for,  and  a  further  sum  for  another  term 
to  which,  as  alleged,  the  terms  of  the  original  lease  had  been  ex- 
tended  by  mutufu  agreement,  the  defenses  being  payment  as  to  the 
original  term,  and  non-occapancy,  and  title  in  a  third  person,  as  to 
the  extended  term,  it  was  not  error,  under  the  defenses,  to  admit  evi- 
dence of  title  in  a  third  party,  subject  to  the  conclusion  of  the 
court  as  to  the  continued  occupancy  by  the  lessee  under  the  alleged 
agreement.  A  finding  and  judgment  for  the  lessor,  the  testimony 
not  having  been  preserved,  leaves  no  ground  of  reversaL  Knotde$ 
V.  Innmaih  385. 

6.  Contract  for  Mining  Lease— Essential  Elements.— Where 
a  mining  company,  desiring  to  lease  its  mines,  advertised  that  bids 
would  tw  received  therefor  to  a  certain  date,  an()  ^  bid  was  received 
within  the  time  designated,  stating  the  terms  on  which  the  appli- 
cant would  take  and  work  the  property,  which  bid  and  terms  were 
formally  accepted  by  the  officers  of  the  company,  it  was  heid  that 
the  advertisement,  the  bid  and  the  acceptance  contained  all  the 
essential  elements  necessary  to  constitute  a  concluded  and  valid 
agreement  for  a  lease.     Codirane  v.  Justice  Min.  Co.,  415. 

7.  Inability  of  Lessor  to  Perform  Ck)NTRAGT  No  Defense— 
It  is  no  defense  to  an  action  for  specific  performance  that  the  de- 
fendant had  previously  leased  a  part  of  the  property  mentioned  in 
the  agreement  to  another  party  and  could  not  make  a  lease  of  the 
whole,  especially  where  the  plaintiff  was  willing  to  take  the  residue 
with  the  rents  of  the  portion  already  leased,     lb, 

8.  Lessee  Not  Bound  to  Accept  Lease  Containing  Arbi- 
trary Conditions  Not  Mentioned  in  Stipulations.—  Under  the 
contract  for  a  lease  plaintiff  was  not  bound  to  accept  a  lease  requir- 
ing him  to  sink  a  shaft  six  hundred  feet  deep  in  a  certain  portion  of 
the  property,  regardless  of  its  productiveness,  and  reserving  to  the 
company  ti.e  privilege,  under  certain  contingencies,  of  disposing  of 
the  ore  as  mined.     lb, 

9.  Action  for  Use  and  Occupation  — How  Maintained.— An 
action  for  use  and  occupation  cannot  be  maintained,  except  where 
the  relation  of  landlord  and  tenant  has  existed  beiween  the  parties. 
Unless  there  has  been  an  agreement,  express  or  implied,  from  which 
an  obligation  to  pay  for  the  use  of  the  premises  can  be  inferred, 
some  other  remedy  than  an  action  for  rent,  or  for  use  and  occupa- 
tion, must  be  resorted  to.    Benneesey  v,  Hoag,  460. 

LEASE:  See  LANDLORD  AND  TENANT. 

LEGISLATURE  AND  LEGISLATION: 

1.  Legislatiyb  Authority  —  Limitation.—  The  constitution  op- 
erates upon  the  legislature  purely  as  a  limitation ;  that  body  pos- 
sesses plenary  authority,  except  as  expressly  or  by  clear  implication 
denied  in  the  constitution.     The  People  v,  Itichmond  et  oL,  1^4. 

2.  Court  of  Review  — Crea.tion  of.— Section  1,  article  fl,  of 
the  constitution,  as  amended,  recognizee  the  legislative  right  to 
create  a  court  of  review,  but  no  such  court  can  be  clothed  with 
final  jurisdiction  co-ordinate  with  the  supreme  court.    lb, 

8.  Constitutional  Jurisdiction  of  Supreme  Court.— The  con- 
stitution confers  and  defines  the  jurisdiction  of  the  supreme  court, 
but  does  not  inhibit  the  legislature  from  regulating,  to  some  extent, 
the  quantum  of  its  business  by  reasonably  contracting  or  enlarging 
the  limits  of  such  jurisdiction.  The  constitutional  policy  is  not  to 
specify  absolutely  the  extent  and  boundaries  of  the  jurisdiction  of 
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all  courtp,  but  to  allow  a  large  legislative  discretion  in  connection 
therewith.    lb, 

4.  End  op  Litigation  Within  Legislatiyb  Discretion.— The 
legislature  may  say  within  reason  at  what  particular  stage  or  in 
what  particular  court  a  specified  kind  of  ordinary  litigation  shall 
end.    lb. 

5.  Appellate  Court  Act  Conformable  to  Bill  of  Riohts.- 
Section  6  of  the  Bill  of  Rights  provides  for  the  administration  of 
justice  without  delay.  And  nnaer  the  circumstances,  the  act  creat- 
ing the  court  of  appeals  is  in  effect  a  legislative  efiFort  to  obey  this 
mandate.     lb. 

6.  Revolutionary  Intent  of  Legislation  Not  Presumed. — A 
legislative  attempt  to  interfere  with  the  existence  or  supremacy  of 
the  supreme  court  to  change  the  nature  of  its  jurisaiction  and 
duties,  or  to  take  away  its  utility,  would  be  declared  void.  But  the 
8U(>reme  court  will  not  indulge  the  judicial  presumption  that  the 
legislature  may  be  guilty  of  such  revolutionary  conduct.     lb. 

7.  PoucY  of  Legislation  Respecting  Women.— The  uniform 
and  unmistakable  policyof  legislation  in  this  state  is  to  extend  the 
legal  rights  of  women,  and  enlarge  their  sphere  of  occupation  and 
usefulness.  The  right  is  unquestioned  of  women  of  sufficient  age, 
married  or  single,  to  enter  all  the  learned  professions  (except  the 
law),  to  pursue  all  vocations  and  enterprises  of  a  business  character, 
and  to  make  contracts,  form  partnerships,  inherit,  acquire  and  dis- 
pose of  property  in  all  respects  substantially  the  same  as  men.  In 
re  Thomas,  441. 

8.  Legislation  —  When  Laws  Take  Effect.— Under  section 
19,  article  5,  of  the  constitution,  no  act  of  the  legislature  can  take 
effect  until  ninety  days  after  its  passage,  except  it  contains  an 
emergency  clause,  or  unless  the  legislature  shall  so  direct  by  clear 
and  explicit  language.     In  re  General  Appropriation  Bill^  539. 

9.  Statutes  —  Judicial  CoNSTRUcnoN.—  The  legal  status  of  a 
bill,  and  its  true  construction,  may  be  determined  from  its  form 
and  contents  at  the  time  it  was  signed  by  the  executive  and  the 
presiding  officers  of  the  two  houses  of  the  general  assembly,  and 
not  by  what  the  senate  and  house  journals  show  it  to  have  con- 
tained at  time  of  its  passage.    lb, 

LIENS: 

1.  Party  to  Foreclosure  of  Liens.— The  general  rule  is  that 
the  owner  of  the  property  upon  which  miners'  or  mechanics*  liens 
are  sought  to  be  foreclosed  shall  be  made  a  party  to  foreclosure  pro- 
ceedings; but  qucere,  whether,  if  the  property  and  the  title  thereto 
have  been  regularly  transferred  to  a  thira  person  for  the  purpose  of 
being  disposed  of  to  pay  incumbrances  against  the  same  or  to  pav 
debts  against  the  owner,  it  may  not  be  sufficient  to  make  such 
third  person  a  party  to  the  foreclosure  proceeding  instead  of  the 
original  owner.     German  Nat.  Bank  v.  Mwood^  244. 

%  Widow's  Allowance. —  It  is  only  unincumisered  property 
to  which  the  widow's  right  attaches  irrespective  of  the  husband  s 
debts.  It  does  not  take  precedence  of  a  mortgage  lien.  Bennett  v. 
Reef,  481. 

LIMITATION  OF  ACTIONS: 

1.  When  Limitation  Same  in  Equtty  as  at  Law.— When  the 
cause  of  action  in  an  equitable  proceeding  is  one  for  which  plaintiff 
might  have  resorted  to  a  common-law  remedy,  as  trover  or  replevin, 
the  six-years  statute  of  limitations  is  applicable.  Dunne  v.  StoteS" 
bury,  89. 
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2.  LmiTATiONB  IN  Equitt  —  Lachbs.—  A  party  is  entitled  to 
bring  his  suit  in  equity  at  any  time  within  the  statute  of  limita- 
tions, except  in  cases  where  there  has  been  delay  or  aoquiesoence 
amounting  to  a  recognition  of  the  rights  of  the  opposite  party  mak- 
ing the  assertion  of  adverse  rights  inconsistent  ana  unconscionable, 
or  inhere  other  equitable  considerations  equally  strong  are  estab- 
lished.   16. 

8.  Limitations  of  ths  Act  of  1881  CoNSTRtJED.— The  failure 
of  the  plaintiff  to  file  his  claim  for  water  previous  to  the  adjudica- 
tion, or  for  a  review  of  the  decree  within  two  years  afterwards,  as 
required  bv  the  statute,  did  not  raise  the  legal  presumption  that  he 
had  no  rights,  or  that  he  intended  to  waive  any  rights  he  may  have 
had ;  and  such  a  case  is  not  within  the  bar  of  the  statute,  notwith- 
standing the  seeming  want  of  harmony  between  the  different  sec- 
tions thereof.    Qreer  v,  Heuter,  306. 

4.  Adverse  Claims  to  Mining  Lands  —  Statdtobt  Limita- 
tions.—  It  is  the  policy  of  the  law  to  require  the  claimsof  all  parties 
to  mining  claims  to  he  adjusted  prior  to  the  issuance  of  a  patent. 
The  proceedings  before  the  land  department  to  procure  patents  are 
judiclsJ  in  character,  and  the  publication  of  notice,  as  provided  by 
the  statute,  brings  all  parties  mto  court;  and  if  they  stand  by  and 
allow  the  statutory  time  for  filing  adverse  claims,  or  for  bringing 
suit  in  support  thereof,  to  elapse,  their  rights,  so  far  as  the  same 
might  have  been  determined  in  such  proceedings,  in  the  absence  of 
fraud  or  mistake,  are  forever  lost.  Kannaugh  v.  Quartette  M.  Co,, 
841. 

6.  Statement  of  Contest,  When  to  Be  Fqjbd.—  Section  14  of 
the  act  is  to  be  construed  as  a  statute  of  limitations  upon  a  sum- 
mary proceeding ;  and  when  the  period  for  filing  the  statement  under 
said  section  has  fully  elapsed,  excluding  the  day  when  the  votes  are 
canvassed,  the  time  cannot  be  extended  merely  on  the  ground  that 
the  last  day  happens  to  fall  on  Sunday.     Vailea  v.  Brown,  463. 

LIS  PENDENS: 

Deed  of  Beneficiabt  Trttbt  Estate  Executed  After  Scit 
Brought. —  Where  one  is  the  beneficiary  in  good  faith  of  a  trust 
estate  prior  to  the  commencement  of  suit  and  filing  of  lis  pendens, 
and  the  parties  instituting  suit  have  notice  of  such  interest,  his 
rights  are  not  affected,  though  the  deed  conveying  the  legal  title  to 
him  be  not  executed  till  after  suit  is  brought.  Seymour  v.  Fuher, 
188. 

MANDAMUS:  See  PROCESS,  5. 

MASTER  AND  SERVANT: 

1.  A  Workman  Assumes  the  Ordinary  Rises  of  Bsa  Employ- 
ment.—  A  person  engaging  to  work  in  and  about  the  construction 
of  a  railroad  assunies  the  ordinary  risks  of  such  employment,  in- 
cluding the  risk  of  being  transported  to  and  from  his  work  on  a 
construction  train  over  a  newly-constructed  road,  and  cannot  ex- 
pect the  road  and  road-bed  to  be  in  as  perfect  and  safe  condition 
before  it  is  finished  as  if  the  same  had  been  completed  and  opened 
for  public  travel.    Colo.  MicL  Ky  Co.  v.  GBrien,  219. 

2.  Notice  of  Dffect  to  Unskilled  Laborer  Necessary.^A 
laborer  unskilled  in  railroad  building,  even  if  he  has  aided  in  re- 
fairing  defects  in  a  newly-constructed  r-  ad,  is  not  necesBarilv 
•chargeable  with  notice  of  the  defective  condition  of  the  road-bed. 
lb. 
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8,  Unusual  Danger  —  Contributory  Neougence.— A  servant 
cannot  voluntarily  and  knowingly  incur  unusual  and  extraordinary 
danger  at  the  risk  of  his  master.  But  if  the  unusual  danger  is  not 
apparent  to  a  mind  like  his,  and  he  does  not  know  nor  have  the 
n  cans  of  knowing  it,  he  may  incur  such  danger  under  the  prder 
of  his  master  or  his  representative  without  being  guilty  of  ci^ntrib- 
utory  negligence.     76. 

4.  The  Foreman  Representative  of  the  Railroad  Company. — 
Where  in  the  absence  of  the  superintendent  of  construction  the 
workmen  employed  in  constructing  a  railroad  are  performing  their 
labor  under  the  supervision  and  direction  of  a  general  foreman, 
who  has  full  power  and  authority  to  employ  and  discharge  them, 
such  foreman  is  in  relation  to  such  workmen  the  representative  of 
the  railroad  company,  and  not  their  fellow-servant.     lb, 

5.  Injuries  to  Brakeman. —  Where  a  brakeman  is  ordered  bv 
the  conductor  of  a  train  to  make  a  coupIiuR:  of  cars  in  the  dark  with 
an  unsuitable  link,  the  company  having  failed  to  furnish  suitable 
links,  and  his  hand  is  crushed  in  consequence,  he  may  recover  for 
the  injury.    Denver,  T.  A  O,  Ry  Co,  t?.  Simpson,  65. 

MINES  AND  MINING: 

1.  Mining  Contract— Saue  op  Ores  to  Be  Mined.— A  by-law 
of  a  mining  company  which  provides  that  the  duties  of  its  manager 
"shall  be  to  take  charge  of  tne  business  of  selling  ores  mined  and 
to  look  after  the  development  of  the  mining  property,  and  to  attend 
to  all  of  the  details  incident  to  the  business  of  the  company  at  its 
mines,''  delegates  to  the  manager  all  the  powers  and  duties  pertain- 
ing to  the  management  of  the  company's  affairs  and  business  at  the 
mines,  and  invests  him  with  authority  to  make  a  v^id  contract, 
binding  on  the  company,  for  the  sale  and  delivery  of  all  ores  that 
shall  be  extracted  from  the  mines  within  a  period  of  six  months 
from  the  date  thereof,  or  within  any  other  reasonable  time,  at  prices 
and  upon  terms  specified  therein.  A  lease  of  the  mines  by  the  com- 
pany to  a  third  party,  subsequently  made,  but  prior  to  the  expira- 
tion of  the  six  months,  will  not  release  it  from  its  contract  obliga- 
tion.   Silver  Min,  Co.  v.  Smelt.  4r  Eef.  Co.,  118. 

2.  Validity  op  Contract  por  Ores  to  Be  Mined.  — A  proposi- 
tion in  writing  made  to  a  mining  company  by  a  corporation  engaged 
in  the  purchase  and  treatment  of  ores,  the  same  being  the  result  of 
prior  negotiations  between  the  parties,  to  purchase  of  the  mining 
company  all  the  ores  which  it  should  extract  from  its  mines  durinf^ 
the  succeeding  six  months,  at  prices  and  upon  terms  in  the  proposi- 
tion named,  the  proposition  bemg  accepted  by  the  mining  company 
and  executed  on  the  part  of  both  corporations  by  their  busmess 
managers,  constitutes  a  valid  contract,  although  informal  and  lack- 
ing the  usual  contract  terms  "buy,"  "sell,"  "pay  for."  etc.  Nor 
does  the  fact  that  the  mining  company  is  not  obligated  to  mine  and 

;  furnish  any  given  quantity  of  ore  avoid  the  contract  for  want  of 

^  mutuality,  the  circumstances  under  which  it  was  executed  being 

considered,  and  the  contract  showing  upon  its  face  a  valid  consider- 
ation,   lb. 

8.  The  Realty  Not  Appected  by  Such  a  Contract*.— A  contract 
for  the  sale  and  delivery  of  ores  after  they  shall  be  mined  is  a  con- 
tract for  the  sale  of  chattel  property,  and  neither  incumbers  nor 
a£fect6  the  realty.    lb. 
^'  4.  Mining  Location  —  Trebpassinq  Thereon.—  The  owner  of  a 

^  valid  mining  location  is  entitled  to  its  exclusive  possession  and  use 

^  ai>  against  all  the  world.    A  stranger  going  thereon  for  the  purpose 

^  of  discovering  veins,  of  cutting  and  removing  timber,  or  ox  other- 


596  Index. 

MINES  AND  MINING  —  Continwd. 

wise  Interf  erioK  with  the  locator's  possession  and  use,  is  a  trespasser. 
Seymour  r.  Fisher,  l»8. 

6.  Interest  in  Mining  Location  SiJBJEcr  to  Taxation  and 
Execution. —  The  interest  held  under  a  valid  mining  location  is  in 
this  state  subject  to  taxation,  and  liable  to  levy  and  sale  under  exe- 
cution in  satisfaction  of  the  owner's  debts.    76. 

6.  Possessory  Rights  and  Adverse  Proceedings. —  It  is  the 
settled  policy  of  the  general  government  that  all  controversies  re- 
lating to  conflicting  mining  locations  be,  so  far  as  possible,  adjudi- 
cated prior  to  patent.  And  the  statutes  conferring  exclusive 
possessory  rights  being  in  pari  materia  with  those  relating  to  ad- 
verse proceedings,  both  must  be  construed  together.    /6. 

7.  Priority  op  Location  and  Waiver  op  Superior  Rightb.— 
Where  the  miner  fails  to  adverse,  and  permits  his  adversarv  to 
secure  a  patent  covering  part  of  his  location,  he  will  be  treated  in 
law  as  having  voluntarily  waived  his  superior  rights  held  by  virtue 
of  a  prior  and  continued  compliance  with  location  statutes.     Ih. 

8.  Change  op  Boundaries  in  Amended  Location  Certipi- 
cate. — The  law  permits  a  change  of  boundaries  when  amended 
location  certificates  are  filed,  provided  the  superior  rights  of  others 
are  not  thus  interfered  with.     76. 

9.  Eminent  Domain— Appeal  prom  Judgment  Awarding  Dam- 
ages.—  The  rights  of  the  owner  of  a  mining  claim  to  the  surface  of 
his  location  are  dependent  on  the  relation  which  the  vein  in  its 
course  and  direction  bears  to  the  surface ;  and  where,  on  api>eal, 
under  the  act  of  1885.  from  a  judgment  awarding  damages  in  a 
proceeding  to  condemn  the  surface  of  a  mining  claim,  the  abstract 
fails  to  show  the  direction  and  course  of  the  vein,  the  judgment 
will  not  he  reversed  on  the  alleged  ground  that  the  evidence  did 
not  show  the  owner's  right  to  the  surface  ^ound.  It  was  in- 
cumbent on  the  petitioner  to  show  that  such  right  did  not  attach. 
Colo,  3ftd.  Ry  Co.  v.  Cronian  et  oZ..  381. 

10.  Contract  por  Mining  Lease  —  Essential  Elements.— 
Where  a  mining  company,  desiring  to  lease  its  mines,  advertised 
that  bids  would  be  received  therefor  to  a  certain  date,  and  a  bid 
was  received  within  the  time  designated,  stating  the  terms  on  which 
the  applicant  would  take  and  work  the  property,  which  bid  and 
terms  were  formally  accepted  by  the  officers  of  the  company,  it  was 
held  that  the  advertisement,  the  bid  and  the  acceptance  contained 
all  the  essential  elements  necessarv  to  constitute  a  concluded  and 
valid  agreement  for  a  lease.    Cochrane  v.  Justice  Mining  Co,,  415. 

MINORS:  See  GUARDIAN  AND  WARD. 

MISTAKE  (see.  also,  CLERICAL  ERROR): 

1.  Error  in  Verdict.—  Where  it  is  evident  from  the  pleadings 
and  evidence,  in  a  case  tried  to  a  jury,  that  the  verdict  is  the  result 
of  mistake  or  bias,  it  should  be  promptly  set  aside.  Caldwell  v, 
WUley,  169. 

2.  Error  in  Favor  op  Complaining  Party  Not  Ground  por 
Reversal.—  The  general  rule  is  that  a  new  trial  will  not  be  granted 
merely  on  the  ground  of  harmless  error ;  nor  will  a  judgment  ordi- 
narily be  reversed  for  an  error  in  favor  of  the  party  seeking  such 
reversal.  These  rules  are  applicable  to  mistakes  of  the  jury  as  to 
matters  of  fact  as  well  as  to  errors  of  the  court  as  to  matters  of  law. 
Oaynor  <Sb  Standley  v.  Clements,  909. 

MORTGAGE:  See  CHATTEL  MORTGAGE,  1-4. 
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MUNICIPAL  CORPORATIONS: 

1.  Status  of  Irrigation  Priorities  Antedating  Constitu- 
tion.—  Rights  acquired  to  the  use  of  water  for  irrigation,  prior  to 
the  adoption  of  our  state  constitution,  cannot  be  taken  by  a  city 
for  the  domestic  use  of  its  inhabitants,  without  compensation. 
Strickfer  v.  City  of  Colorado  Springs^  61. 

2.  Prosecution  Under  Ordinance,  When  a  Civil  Action.—  A 
prosecution  under  a  municipal  ordinance  for  an  offense  not  punish- 
able by  eeneral  statute  is  not  a  criminal  proceeding,  but  a  civil  ac- 
tion, and  a  judgment  in  such  action  against  the  municipality  may 
be  reviewed  on  error.     City  of  Durango  v,  Reinsberg^  827. 

8.  Ordinance  to  Be  Valid  Must  Be  Authorized.—  A  munici- 
>al  corporation  can  exercise  only  such  powers  as  are  granted  to  it 
>y  its  charter  or  by  the  general  law  of  the  state,  either  in  express 
words  or  by  necessary  or  reasonable  implication,  or  such  as  are  in- 
cidental to  the  powers  expressly  granted,  or  such  as  are  essential  to 
the  objects  and  purposes  of  the  corporation.  A.  municipal  corpora- 
tion, under  a  general  grant  of  authority,  cannot  adopt  ordinances 
which  infringe  the  spirit  or  are  repugnant  to  the  policy  of  the  state 
as  declared  in  its  legislation.     Ih, 

4.  PoucE  Officers— Power  op  City  Government  to  Appoint 
Special. —  The  authority  of  a  city  government  to  appoint  police 
officers,  authorized  to  arrest  individuals  for  the  supposed  violation 
of  city  ordinances,  must  be  conferred  by  statute ;  and  where  such 
authority  is  conferred  by  the  city  charter  solely  upon  the  mayor,  it 
can  neither  be  restricted  nor  extended  by  ordinance.  So  where  the 
charter  provides  that  *'  the  mayor  may.  upon  any  emergency  or 
riot,  pestilence  or  invasion,  or  at  any  time  when  he  shall  deem  it 
necessary  for  the  peace,  good  order  and  health  of  the  city,  appoint 
special  policemen  for  a  specified  time,  not  exceeding  two  days, 
without  the  approval  of  the  city  council,**  such  approval  is  essential 
to  the  continued  duration  of  the  appointment  beyond  the  time 
limited.     Union  Depot  and  MaUroad  Co,  v.  Smith,  861. 

6.  False  Imprisonment  —  Action  for  Damages.—  Where  a 
special  policeman  for  a  railroad  depot  within  the  municipality  is 
appointed  for  an  indefinite  time  by  the  mayor  thereof,  the  appointee 
to  receive  no  pay  from  the  city,  he  being  employed  and  paid  by  the 
depot  company,  and  acting  generally,  in  his  official  capacity,  under 
the  orders  and  directions  of  the  depot  superintendent,  his  official 
authority  ceases  on  the  expiration  of  the  charter  limitation,  unless 
the  appointment  be  approved  by  the  council.  In  the  absence  of 
proof  of  such  ratification,  the  mayor's  commission  will  not  protect 
the  depot  company  in  an  action  for  damages  for  faUe  imprisonment 
brought  against  it  by  one  arrested  by  the  officer  for  a  supposed  vio- 
lation of  a  city  ordinance.    Jb. 

6.  The  Mayor's  Commission  Not  Conclusive.- The  authority 
of  the  alleged  officer  being  in  issue,  it  was  the  province  of  the  court 
to  investigate  the  existence  and  extent  of  the  power  of  appoint- 
ment, and  it  appearing  that  the  executive  who  issued  the  commis- 
sion was  not  clothed  with  the  power  he  assumed  to  exercise,  the 
commission  was  not  conclusive,  either  of  the  legality  of  the  ap- 
pointment or  of  its  duration.  In  the  absence  of  proof  to  show  the 
municipal  action  necessary  to  the  continuance  of  the  officer's  au- 
thority, he  is  to  be  regarded  merely  as  the  agent  of  his  employer, 
and  as  acting  in  its  behalf,  and  without  official  authority,    lb, ' 

7.  Municipal  Liabujtt  for  Defective  Street.— An  inoorpo- 
r»ted  I  own  may  be  held  liable  for  damages  occasioned  by  a  defect- 
ive street,  provided  there  has  been  a  dedication  of  the  street  to 
public  use,  and  an  acceptance  of  such  use  by  the  proper  authori- 
ties.   Town  of  Salida  v,  McKinna,  52& 
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8.  Evidence  of  Dedication  and  Acceptance.— Evidence  tbat 
a  street  through  the  main  business  part  of  a  town  is  a  public 
thoroughfare  generally  traveled,  and  that  the  municipal  officers 
have  voluntarily  assumed  to  keep  the  i^ame  in  repair,  is  sufficient 
prima  facie  to  wsrrant  a  finding  that  the  street  has  been  duly  ded- 
icated and  accepted  as  a  public  highway.    lb. 

9.  Removal  op  Municipal  Oppicer  —  When  Discrbtionary.— 
When  the  tenure  of  a  municipal  office  is  at  the  pleasure  of  the  ap- 
pointing body,  the  power  to  remove  is  discretionary  and  may  be 
exercised  without  notice  or  bearing.  Carter  v.  City  of  Durango, 
684. 

10.  Power  op  Cmr  Council  Concerning  Removals  prom  Op- 
pice. —  The  city  council  is  primarily  a  legislative  and  administra- 
tive body,  but  it  may  now  be  clothed  with  at  least  otia«t- judicial 
authority  in  connection  with  removals  from  municipal  offices.    76. 

11.  Manner  op  Removal— Distinction  Between  Opfiobb.— 
A  distinction  in  regard  to  the  manner  of  removals  exists  between 
those  offices  which  are  of  the  essence  of  the  corporation  and  those 
which  are  not.  A  removal  from  an  office  (that  of  alderman,  for 
instance)  which  is  of  the  essence  of  the  corporation  can  only  take 
place  for  cause,  and  must  be  upon  notice  and  investigation,  with 
opportunity  to  be  heard.    lb. 

12.  Discretion  op  Council  in  Absence  op  Deception  or  Fraud. 
The  motives  actuating  councilmen  in  connection  with  removals  are 
not  ordinarily  subject  to  judicial  inquiry.  And  in  the  abeenoe  of 
deception  or  fraud,  courts  decline  to  interfere  with  the  declaratiou 
of  discretionary  municipal  pleasure  by  the  council.     lb. 

18.  Statutory  Powers  Not  Appected  by  Ordinances  or  By- 
laws.—  It  is  not  within  the  power  of  a  municipal  corporation  by 
ordinance  or  by-law  either  to  extend  or  restrict  the  authority  con- 
ferred upon  the  council  by  statute.    26. 

NE  EXEAT:  See  PROCESS,  1,  2. 

NEGLIGENCE: 

1.  Evidence  op  Neguoencb  on  Part  op  Railway  Company.— 
Where  the  petition  avers  that  the  company  failed  to  furnish  a  suf- 
ficient numbef  of  safe  links,  and  that  the  accident  resulted  from 
that  cause,  evidence  that  the  train  was  not  properly  supplied  with 
suitable  links  for  the  run  on  which  the  accident  occurred  is  admis- 
sible.     Denver,  T.  <fc  O,  R,  Co,  v.  Simnnon,  55. 

2.  Contributory  Neguoence—  when  a  Question  op  Law  por 
THE  Court. —  When  a  person  negligently  and  without  excuse  places 
himself  in  a  position  of  known  danger,  and  thereby  suffers  an  in- 
jury at  the  hands*  of  another,  to  the  production  of  which  he  has 
directly  contributed,  he  cannot  recover  damages  for  the  injury  sus- 
tained. The  question  whether  the  plaintiff  contributed  to  the  in- 
jury of  which  he  complains  is  for  the  jury  to  determine  where  a  rea- 
sonable doubt  exists  as  to  the  facta  involved,  or  the  inferences  to  be 
drawn  from  them,  and  the  measure  of  duty  varies  according  to  the 
circumstances  of  the  case ;  but  where  the  facts  and  inferences  thcare- 
from  are  undisputed,  and  the  measure  of  duty  determinate  and  the 
same  under  ail  circumstances,  the  question  whether  the  plaintiff 
contributed  to  the  injury  is  for  the  court  to  determine  upon  the  facts. 
Jackson  v,  Crilly,  108. 

8.  Negligence  op  Railway  Passenger  —  Depbats  AcnoN  for 
Casuing  Death. —  A  passenger  on  an  excursion  train,  who  seats 
himself  on  the  rear  end  of  the  box  of  an  open  car,  the  end  board  not 
exceeding  two  and  one^half  inches  in  thickneas,  with  hia  feet  ele- 
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Tated  by  being  placed  on  the  seat  directly  in  front  of  him,  and  with 
no  possible  opportunity  of  protecting  himself  in  case  of  a  sudden  jolt 
of  the  car,  when  he  might  have  found  a  safe  seat  in  an  adjoining  car 
or  stood  up  in  the  car  in  question,  is  guilty  of  contributory  negli- 
gence as  a  matter  of  law :  and  in  an  action  for  his  death,  caused  by 
falling  from  his  seat  while  the  train  was  in  motion,  it  is  error  to 
submit  the  question  of  contributory  negligence  to  the  jury.    lb, 

4.  Questions  op  Neoliqbnce  for  the  Jury.— ••  Questions  of 
negligence,  as  well  as  of  contributory  negligence,  are  generally 
within  the  province  of  the  jury,  which  should  not  be  invaded  by 
tiie  courts  except  in  the  clearest  of  cases.*'  Colo,  Mid,  Ry  Co,  v, 
O'Brien,  319. 

5.  Unusual  Danobr — Contributory  Neguqbnce. — A  servant 
cannot  voluntarily  and  knowingly  incur  unusual  and  extraordinary 
danger  at  the  risk  of  his  master.  But  if  the  unusual  danger  is  not 
apparent  to  a  mind  like  his,  and  he  does  not  know  nor  have  the 
means  of  knowing  it,  he  may  incur  such  danger  under  the  order  of 
his  master  or  his  representative  without  being  guilty  of  contrib- 
utory negligence,    lb. 

6.  Dakaobs  Reooyerablb  by  Administrator.—  Where  it  was 
alleged  in  the  complaint  that  a  person  riding  upon  the  train  of  a 
railroad  company,  under  a  contract  with  the  company  for  sate-car- 
riage,  waa,  without  his  fault,  injured  by  the  negligence  of  the  com- 
pany, and  died  without  obtaining  satisfaction  for  such  injury,  held, 
upon  demurrer,  that  his  administrator  might  maintain  an  action 
for  breach  of  the  contract,  and  thus  recover  the  pecuTiiary  damages 
resulting  to  the  deceased  prior  to  his  death.  Kelley,  AdnCx,  v.  Union 
Pac,  Ry  Co,,  455. 

7.  Sales  Upon  Defbctivb  Inventory.-  It  is  negligence  for  the 
sheriff  to  sell  a  large  amount  of  miscellaneous  merchandise  upon 
an  advertised  list  which  be  knows  to  be  defective,  without  ascer- 
taining and  making  known  to  the  bidders  the  extent  of  the  dis- 
crepancy. Agreeing  to  make  a  rebate  in  proportion  to  the  shortage 
does  not  excuse  such  negligence;  and  paying  a  rebate  upon  the  un- 
corroborated claim  of  the  purchaser,  without  any  evidence  as  to 
the  character  and  amount  of  the  alleged  shortage,  is  still  greater 
negligence.    Cramer,  Sheriff,  v.  Oppenatein,  504. 

NEW  TRIALS:  See  PRACTICE  IN  CIVIL  ACTIONS,  88. 

NOTICE: 

1.  Deed  of  Beneficiary  of  Trust  Estafe  Executed  After 
Suit  Brought. —  Where  one  is  the  beneficiary  in  good  faith  of  a 
trust  estate  prior  to  commencement  of  suit  and  ftling  of  lis  pendens, 
and  the  parties  bringing  suit  have  notice  of  such  interest,  his  rights 
are  not  affected,  though  tlie  deed  conveying  the  legal  title  to  him 
be  not  executed  until  after  suit  is  brought.   Seymour  v,  Fisher,  lb8. 

2.  Notice  of  Defect  to  Unskilled  Laborer  Necessary.—  A 
laborer  unskilled  in  railroad  building,  even  if  he  has  aided  in  re- 
pairing defects  in  a  newly-constructed  road,  is  not  necessarily 
chargeable  with  notice  of  the  defective  condition  of  the  road-bed. 
Colo.  Mid.  Ry  Co,  v.  O^Brien,  219. 

8.  Legal  Relations  of  Assignee  and  Purchaser  as  to  the 
Creditors. — Held  further,  that  F.  was  not  bound  to  defend  a  suit 
brought  by  P.'s  creditors  against  C.  on  the  ground  of  the  fraud  in 
the  transfer  from  P.  to  C.  above  mentioned.  Also,  that  notice  to 
F.  of  such  a  suit  would  not  be  notice  of  a  suit  to  recover  from  C. 
the  balance  received  by  him  from  the  goods  after  payment  of  him* 
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self  and  the  creditors  preferred  in  the  transfer  to  hinu    FUt  c 
Cathcart,  288. 

4.  Dissolution  of  Copabtnebship  and  Notice  Thkbbof.— 
Regular  customers  and  dealera  with  a  firm  are  required  to  have 
special  notice  of  its  dissolutioft^  before  they  can  be  prejudiced 
thereby ;  but  parties  who  only  take  for  discount  the  paper  of  the 
firm  are  sufiBciently  notified  by  the  funeral  notice  of  diseolutioii, 
which  mu8t  always  be  given,  and  which  must  be  sufficient  to  warn 
and  notify  the  public  thereof*  Bocky  MU  Nat.  Bank  ei  oL  n, 
McCoMkell,  406. 

OFFICE  AND  OFFICERS  (see,  also,  SHERIFFS): 

1.  Wrongful  Seizure  Under  Attachment  —  Replevin  Aoainept 
Sheriff. —  Replevin  against  a  sheriff  for  the  wrongful  seizure  of 
plaintiffs  goods  under  an  attachment  against  another  can  be  brought 
m  any  court  of  competent  jurisdiction,  and  need  not  be  brought  in 
the  court  out  of  which  the  writ  of  attachment  issued.  Johnmm  u. 
Jones^  188. 

2.  Replevin  Against  an  Officer.— Replevin  will  lie  in  any 
state  court  of  competent  jurisdiction,  in  favor  of  the  owner  of 
goods  seized  by  an  officer  on  a  writ  against  a  third  person,  in  an 
attachment  suit  pending  in  any  other  court  of  the  state.  Carpenr 
ter  V,  Innes,  165. 

8.  Process  Not  Always  a  Protection  to  an  Officer.— 
When  the  evidence  in  a  replevin  suit  establishes  the  fact  that  an 
officer  has  taken  property  which  did  not  belong  to  the  person 
against  whom  his  process  ran,  the  taking  was  wrongful  and  the 
process  affords  him  no  justification.     lb. 

4.  Fai;se  Statements  in  Annual  Report.— The  statute  attaches 
no  penalty  against  an  officer  for  making  a  false  statement  in  his  an- 
nual report,  and  only  imposes  liability  for  damages  against  an  officer 
who  shall  sign  a  false  report  knowing  it  to  be  false.  Matheum  v. 
Patterson,  215. 

5.  Pouce  Officers— Power  of  City  Government  to  Appodit 
Special. — The  authority  of  a  city  government  to  appoint  police 
officers  authorized  to  arrest  individuals  for  the  supposed  violation 
of  city  ordinances,  must  be  conferred  by  statute:  and  where  such 
authority  is  conferred  by  the  city  charter  solely  upon  the  mayor,  it 
can  neither  be  restricted  nor  extended  by  ordinance.  So  where  the 
charter  provides  that  **  the  mayor  may,  upon  any  emergency  or  riot, 
pestilence  or  invasion,  or  at  any  time  when  he  shall  deem  it  neces- 
sary for  the  peace,  good  order  and  health  of  the  citv,  appoint  special 
policemen  for  a  specified  time,  not  exceeding  two  days,  without  the 
approval  of  the  city  council,"  such  Hpproval  is  essential  to  the  con- 
tinued duration  of  the  appointment  oeyond  the  time  limited.  Union 
Depot  A  R.  R.  Co.  v.  Smith,  861. 

6.  False  Imprisonment  —  Action  for  Damages.-  Where  a 
special  policeman  for  a  railroad,  dt'pot  within  the  municipality  is  ap- 
pointed for  an  indefinite  time  by  the  mayor  thereof,  the  appointee 
to  receive  no  pay  from  the  city,  he  being  employed  and  paid  by  the 
depot  company,  and  acting  generally,  in  his  official  capacity,  under 
the  orders  and  directions  of  the  depot  superintendent,  his  official 
authority  ceases  on  the  expiration  of  the  charter  limitation,  unlen 
the  appointment  be  approved  by  the  council.  In  the  absence  of 
proof  of  such  ratification,  the  mayor's  commission  will  not  protect 
the  depot  company  in  an  action  foV damages  for  false  imprisonment 
brought  against  it  by  one  arrested  by  the  officer  for  a  supposed  vio- 
lation of  a  city  ordinance.    lb. 
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7.  The  Mator*8  Commission  Not  Conclusive.— The  authority 
of  the  alleged  officer  being  in  iaeue,  it  was  the  province  of  the  court 
to  investigate  the  existence  and  extent  of  the  power  of  appointment, 
and  it  appearing  that  the  executive  who  issued  the  commission  was 
not  clothed  with  the  power  he  assumed  to  exercise,  the  commission 
was  not  conclusive,  either  of  the  legality  of  the  appointment  or  of 
its  duration.  In  the  absence  of  proof  to  show  the  municipal  action 
necessary  to  the  continuance  of  the  officer's  authority,  he  is  to  be 
regarded  merely  as  the  agent  of  his  employer,  and  as  acting  in  its 
behalf,  and  without  official  authority.     Ih. 

8.  Verdict  fob  Damages  Alleged  to  Be  Excessive.—  In  case 
of  an  unwarranted  interference  with  the  personal  liberty  of  a  citi- 
zen, under  circumstances  indicating  an  oppressive  use  of  a  supposed 
authority,  a  court  of  last  resort  cannot  say  that  a  verdict  for  f8.000 
damages,  though  unusually  large,  is  excessive,  it  being  the  result 
of  the  third  trial  of  the  action  to  a  jury.     lb, 

9.  Qualified  Electors  Only  Eligible  to  Office  by  Gen- 
eral Public. —  Section  6,  article  7,  of  the  constitution  prohibits  the 
election  or  appointment  to  civil  or  military  offices  of  any  person 
except  qualified  electors.     In  re  Thomas,  441. 

10.  Attorneys  at  Law  Not  Within  Above  Constitutional 
Provision. —  But  this  provision  refers  to  those  offices  which  involve 
an  election  or  appointment  b^  or  on  behalf  of  the  general  public, 
and  the  performance  of  duties  essentially  public  in  their  nature. 
And  attorneys  at  law  are  not  per  se  **  civil  officers'*  within  its 
meaning.     lb, 

11.  County  Election  Contests  Triable  by  County  Court.— 
Under  the  act  of  lb85  the  county  judge  sitting  in  term  time,  in  his 
regular  capacity  as  the  county  court,  is  invested  with  jurisdiction 
to  try  ana  determine  contested  election  cases  of  county  officers. 
Whether  the  county  judge  sitting  in  vacation  may  exercise  such 
jurisdiction,  not  determined.     Vailes  v,  Brotcn,  462. 

12.  Statement  op  Contest,  When  to  Be  Filed.— Section  U 
of  the  act  is  to  be  construed  as  a  statute  of  limitations  upon  a  sum- 
mary proceeding;  and  when  the  period  for  filing  the  statement 
under  said  section  has  fully  elapsed,  excluding  the  day  when  the 
votes  are  canvassed,  the  time  cannot  be  extended  merely  on  the 
ground  that  the  last  day  happens  to  fall  on  Sunday.    lb. 

13.  Removal  of  Municipal  Officer  —  When*  Discretionary. 
When  the  tenure  of  a  municipal  officer  is  at  the  pleasure  of  the  ap- 
pointing body,  the  power  to  remove  is  discretionary  and  may  be  ex- 
ercised without  notice  or  hearing.     Carter  v.  City  of  Durango,  584 

14.  Powers  of  City  Council  Concerninq  Removals  from  Of- 
ncB. —  The  city  council  is  primarily  a  legislative  and  administrative 
bod^,  but  it  may  now  be  clothed  with  at  least  grian- judicial  author- 
ity m  connection  with  removals  from  municipal  offices.    lb. 

15.  Manner  of  Removal— Distinction  Between  Offices.— A 
distinction  in  regard  to  the  manner  of  removals  exists  between 
those  offices  which  are  of  the  essence  of  the  corporation  and  those 
which  are  not.  A  removal  from  an  office  (thnt  of  alderman,  for  in- 
stance) which  is  of  the  essence  of  the  corporation  can  only  take 
place  for  cause,  and  must  be  upon  notice  and  investigation,  with 
opportunity  to  be  heard.    16. 

PARTIES: 

1.  Parties  to  Foreclosure  Proceedings.  —  A  trustee  of  all  the 
bondholders  is  a  proper  party  to  control  foreclosure  proceedings  to 
secure  pav  ment  of  bonds  secured  by  deed  of  trust.  Henry  v,  Traih 
eiera'  Ins!  Co.,  179. 
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2.  Necessahy  Pabtibs— Cbeditors  of  Hbiks  Aj«e  Not.— The 
creditors  of  the  husband,  in  such  case,  are  not  neceasarj  parties  to 
the  proceedings  for  sale  of  wife's  land  for  payment  of  her  debts, 
although  they  may  intervene  if  theyso  desire.    NiehaU  v.  Lee,  147. 

8.  Necessary  Parties  to  Suit  when  Fraud  and  Conspiracy 
Charged.—  Where  conspiracy  and  fraud  are  asserted  against  a 
cestui  que  trrmt  and  his  title  is  questioned,  it  is  error  to  adjudicate 
his  rignts  without  making  him  a  party  to  the  suit  Se^fmour  v. 
Fisker,  18a 

4.  Party  to  Foreclosure  of  Ijens. —  The  general  rule  Is  tiiat 
the  owner  of  the  property  upon  which  minors'  or  mechanics*  liens 
are  sought  to  be  forecioBed  shall  be  made  a  party  to  foredosare 

Eroceedings ;  but  quoeren  whether,  if  the  property  and  the  title  thereto 
ave  been  regularly  transferred  to  a  third  person  for  the  purpose  of 
being  disposed  of  to  psy  incumbcances  against  the  same  or  to  pay 
debts  agamst  the  owner,  it  may  not  be  sufficient  to  make  such  third 
person  a  party  to  the  foreclosure  proceedings  instead  of  the  orig- 
mal  owner.     Qerman  Nat,  Bank  v,  Elwood,  244. 

PARTNERSHIP: 

1.  Dissolution  of  Ck)PARTNERSHip  and  Noticb  Thereof.— 
Regular  customers  and  dealers  with  a  firm  are  required  to  have 
special  notice  of  its  dissolution  before  they  can  be  prejudiced 
thereby ;  but  parties  who  only  take  for  discount  the  paper  ctf  the 
firm  are  sufficiently  notified  by  the  general  notice  of  dissolution, 
which  must  always  be  given,  and  which  must  be  sufficient  to  warn 
and  notify  the  public  thereof.  Rocky  Mt  Nat  Bank  et  oLv, 
McCaakelU  408. 

2.  Execution  of  Firm  Notes  for  Individual  Purposes. — With- 
out actual  knowledge  of  the  want  of  authority  of  a  partner  to  mske 
negotiable  paper  in  the  name  of  the  firm,  when  thus  made  and 
presented  for  discount,  the  lender  is  not  obliged  to  inquire  into  the 
intentions,  or  to  see  that  the  money  is  applied  to  firm  uses:  but  it 
iB  otherwise  if  the  lender  knows  that  the  paper  is  not  made  for  the 
legitimate  busineas  of  the  firm,  or  that  the  money  is  obtained  to 
discharge  an  individual  debt  of  the  partner  who  executed  the  paper. 
And  while  the  burden  of  proving  that  the  lender  was  aware  of  the 
wrongful  use  of  the  firm  name  is  on  the  party  asserting  the  irregu- 
larity, his  knowledge  that  the  firm  notes  so  made  were  substituted 
for  the  partner*8  individual  notes,  with  other  circumstances  con- 
curring at  the  time,  may  authorize  a  court  to  find  that  he  was  suffi- 
ciently advised  that  the  paper  was  not  being  used  for  the  legitimate 
business  of  the  firm.    lb, 

8.  Partnership  —  Evidence  op.—  A  contract  for  the  sale  of 
goods  which  provides  that  the  goods  shall  be  charged  for  at  resson- 
able  prices,  and  the  buyers  to  have  a  credit  of  one-half  the  profits, 
does  not  establish  a  partnership  between  the  sellers  and  purcnasefs. 
Teller  et  al.  v.  Hartman  et  oZ.,  447. 

PATENT:  See  EQUITY,  6,  7,  8. 

PERSONAL  LIBERTY:  See  OFFICE  AND  OFFICERS,  6,  7,  a 

PLEADINGS: 

1.  Construction  op  Code  op  1885  as  to  Fiuno  Pleadisos.— 
The  practice  act  of  1885  required  the  pleadings  in  a  cause  to  be  filed 
with  the  clerk  within  ten  days  after  service  by  the  defendant  of  a 
copy  of  his  answer  on  the  attorney  of  the  plaintiff,  but  imposed  no 
duty  in  this  regard  upon  the  defendant.  It  likewise  requu^  the 
pleadings  to  be  so  filed  in  all  cases  before  judgment  or  default 
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should  be  entered.  Under  this  act  a  defendant  who  served  a  copy 
of  his  answer  in  apt  time  upon  the  attorney,  and  thus  formed  an 
issue,  was  entitled  to  defend  the  action,  although  his  answer  was 
not  tendered  for  filing  within  the  ten  days;  and  the  court  erred  in 
denying  his  application  for  leave  to  file  his  answer,  and  in  render- 
ing judgment  by  default  against  him.    Haley  v.  Breeze,  167. 

2.  Evidence  'Erroneously  Adhittbd  Not  Cured  bt  Ascend- 
ing Pleadings. —  The  amendment  of  pleadings  during  the  progress 
of  a  trial  is,  in  the  exercise  of  a  reasonable  discretion,  liberally  al- 
lowed. Such  amendments  are  sometimes  permittt'd  after  verclict. 
But  the  error  in  admitting  evidence  upon  a  material  question  not 
in  issue  is  not  cured  by  a  declaration  in  the  decree,  without  tne  op- 
posing p-  rty*s  acquiescence  or  consent,  that  the  pleadings  be  con- 
sidered so  amended  as  to  present  the  issue.    Seymour  v.  Fisher^  188. 

3.  Amendment  of  Complaint  —  Cause  of  Action  Not  Changed. 
Where  the  complaint  charges  that  defendant  fraudulently  kept 
plaintiff  in  ignorance  of  patent  proceedings,  whereby  injury  re- 
sulted, the  pleading  being  amended-  by  inserting  the  fact  that  de- 
fendant at  the  time  occupied  a  trusted  iiduciary  relation  with 
plaintiff  in  connection  with  the  property,  does  not  change  the  cause 
of  action ;  the  transaction  relied  on,  the  procedure  invoked  and  the 
ultimate  relief  sought  remaining  precisely  the  same,     lb, 

4.  Estoppel  in  Pais  Must  Be  Specially  Pleaded.  ~  An  es- 
toppel inpaU  is  new  matter,  and  cannot  be  relied  upon  in  evidence 
as  a  defense  without  being  specially  pleaded.  Oaynor  db  StandXey 
V.  Clementa^  209. 

5.  A  complaint  against  an  officer  of  a  corporation  seeking  to  have 
him  adjudged  liable  for  a  corporate  debt  for  failure  of  the  officers 
of  the  corporation  to  make  an  annual  report,  as  required  by  sec- 
tions 252,  265,  General  Statutes,  pages  184-85,  is  properly  held  in- 
sufficient on  demurrer  which  shows  on  its  face  that  the  defendant 
made,  verified  and  filed  in  the  proper  office,  within  the  time  re- 
quired, such  a  report  as  the  statute  calls  for.  The  complaint  is  not 
aided  by  an  averment  that  the  statements  contained  in  the  report 
are  false  and  fraudulent,  without  averring  that  defendant  knew 
them  to  be  so.  Section  252  attaches  no  penalty  for  false  statements, 
and  section  255  only  imr)06es  the  liability  for  damages  against  an 
officer  who  shall  sign  a  false  report  knowing  it  to  be  false.  Mathews 
et  aL  V.  Patterson,  215. 

6.  Copartnership  a  Fact  to  Be  Pleaded.— Correct  pleading 
requires  that  parties  intending  to  sue  as  partners  should  allege  the 
fact  of  their  copartnership  in  the  body  of  the  pleading.  But  the 
general  rule  is  that  a  failure  so  to  do  should  be  taken  advantage  of, 
if  at  all,  in  apt  time  and  before  final  judgment.  Fryer  v.  Breeze 
et.  al,  823. 

7.  Complaint  for  Violation  of  Ordinance,  When  Sufficient. 
A  complaint  for  the  violation  of  a  municipal  ordinance  which  states 
the  number  of  the  section  and  title  of  the  ordinance  violated,  to- 
gether with  the  date  of  its  passage,  is  sufficient  under  the  statute, 
the  proceeding  not  being  a  criminal  prosecution.  City  of  Durango 
V.  Iteinsberg,  827. 

8.  Pleading—- When  to  Take  Advantage  of  a  Departure.— 
Where  the  facts  relied  upon  in  the  replication  constitute  a  departure 
from  the  cause .  of  action  stated  in  the  complaint,  the  defendant 
waives  his  right  to  take  advantage  of  the  same  by  voluntarily  going 
to  triai  without  objection.  Both  at  common  law  and  under  the 
code  a  departure  in  pleading  can  only  betaken  advantage  of  before 
trial  by  demurrer  or  otherwise.  Kannaugh  v.  Quartette  M.  Co., 
84L 
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9.  CotfPLAiNT  Against  Wife  as  Trustee  of  Hitsbakd  —  Alls- 
OA.TION  OF  Inboltenct  Unkecbssart.—  In  an  action  by  a  creditor 
of  the  husband  against  the  wife,  as  trustee  of  the  latter*8  interest  in 
land  held  in  her  name,  to  compel  a  conveyance  to  the  husband  of 
his  interest  therein,  in  order  that  it  may  be  subjected  to  the  pay- 
ment of  his  debts  to  the  plaintiff,  an  allegation  of  the  husband's  in- 
solvency is  unnec*essary.     CConnell  cl  Taney,  358. 

10.  Plea  of  Fraud  and  Demand  fob  Production  of  Books.— 
In  an  action  to  foreclose  a  chattel  mortgage,  a  plea  that  the  mort- 
gage was  obtained  by  fraud  and  misrepresentation,  without  speci- 
fying in  what  it  consisted,  is  faulty;  so,  likewise,  a  general  demand 
for  the  production  of  all  defendants'  books  of  accounts,  without 
specifying  any  particular  book,  or  accompanied  by  a  statement  that 
any  book  was  expected  to  show  anything  to  impeach  the  indebted- 
ness claimed,  is  irmufiicient  to  constitute  its  denial  a  reversible 
error.     Bennett  r.  Reef^  431. 

11.  Material  Allegations  Undenied.— A  material  allegation 
of  the  complaint  not  denied  in  the  answer  will  be  taken  as  oaa- 
fessed.     Teller  et  aL  v,  Hartman  et  al.,  447. 

12.  Pleading  —  Waiver  ofVerifed  Answer.— The  statutory 
privilege  accorded  plaintiff  of  requiring  a  verified  answer,  by  veri- 
fying his  complaint,  may  be  waived.  Such  waiver  takes  place 
where  a  replication  to  the  answer  is  filed,  the  cause  is  set  for  trial, 
and  the  day  of  trial  arrives  before  objection  is  interposed  for  the 
want  of  a  verified  answer.    Speer  v.  Craig,  478. 

18.  Judgment  on  Pleadings  —  When  Motion  Therefor  Im- 
proper.—  Technically  a  motion  for  judgment  on  the  pleadings, 
because  of  the  failure  to  verify  the  answer,  is  inaccurate.  This 
motion  is  usually  interposed  only  where  one  or  more  of  the  oaate- 
rial  averments  of  fact  in  tlie  complaint  or  answer  are  admitted  or 
left  undenied  by  the  answ^^r  or  replication.     lb. 

14.  Striking  Answer  from  Files  —  Judgment  ht  Default.— 
The  proper  motion  in  the  premises  is  to  strike  the  unverified  an- 
swer from  the  files  and  for  judgment  as  by  default.     76. 

15.  General  Averment  of  Ownership.  When  Sufficient.— 
The  allegations  of  the  complaint  being  that  two  certain  persons, 
naming  them,  were  the  equitable  owners  of  certain  real  estate,  but 
that  the  legal  title  stood  in  the  name  of  one  only,  held,  that  such 
averment  of  ownership  was  sufficient  tn  substance  as  against  a 
motion  for  judgment  upon  the  pleadings,  though  the  same  might 
have  been  obnoxious  to  a  special  demurrer,  or  to  a  motion  to  make 
more  definite  and  certain.    Rice  v.  Btuth,  484. 

16.  Requisites  of  Good  Pleading.— Focfs,  not /omu,  are  the 
essential  requisites  of  good  pleading,  though  approved  forms  may 
aid  the  pleader  in  setting  forth  the  facts  upon  which  the  rights  of 
parties  depend.     Cramer,  Sheriff,  v.  OppenUein,  495. 

17.  Duplicate  Statements  IN  Pleading.— Duplicate  atatementa 
for  the  same  cause  of  action  are  not  absolutely  prohibited  by  the 
code ;  they  are  sometimes  permissible,  as  where  the  party  cannot 
reasonably  anticipate  the  evidence  so  as  to  safely  go  to  trial  upon  a 
single  statement.     Cmmer,  Sheriff,  etc.,  v.  Oppenstein,  504. 

18.  Unnecessary  Statements,  How  Expunged.— When  the 
complaint  contains  three  statements  of  the  same  cause  of  action,  it 
is  not  error  to  deny  a  motion  to  strike  out  the  first  and  second ; 
though  a  motion  to  require  the  plaintiff  to  elect  whidi  cause  or 
causes  of  action  he  would  rely  on,  and  that  the  residue  be  struck 
out,  might  be  granted  in  whole  or  in  part     lb. 

19.  Variance  Between  Ck>MPLAiNT  and  Proof.— It  »  neither 
necessary  nor  proper  to  anticipate,  in  a  complaint,  circumstances 
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which  may  transpire  at  the  trial;  and  no  advantage  can  be  taken 
of  a  variance  between  the  case  made  on  the  trial,  and  that  stated 
in  the  complaint  when  produced  in  this  way.  Travelertf  Ins,  Co. 
V.  Jones,  515. 

20.  Pleading  and  Evidencb. —  In  an  action  against  an  officer  for 
goods  seized  under  an  attachment  against  a  third  person,  where 
answer  alleges  that  the  goods  were  the  property  of  such  third  per- 
son, and  had  been  fraudulently  transferred  to  the  plaintiff  in  order 
to  hinder  and  cheat  his  creditors,  and  that  the  transfer  w^as  fraudu- 
lent and  simulated,  the  answer,  being  replied  to,  put  the  fraud  in 
issue,  and  evidence  tending  to  prove  it  was  admissible.  Solomon 
r.  Smith,  293. 

POLICE  OFFICERS:  See  OFFICE  AND  OFFICERa 

PRACTICE  IN  CIVIL  ACTIONS: 

1.  Condemnation  of  Minino  Land  for  Railroad  Purposes— 
Instructions  to  Jury. —  In  proceedings  by  a  railroad  company  to 
condemn  placer  mining  land,  an  instruction  that  '*  the  fact  that  the 
land  is  designnted  as  '  placers,'  and  that  the  title  thereto  was  ac- 
quired under  the  mining  laws  of  the  United  States,  constitute  no 
evidence  that  the  ground  in  question  contains  valuable  deposits  of 
gold  or  other  mineral,  or  that  the  same  is  valuable  for  placer  pur- 
poees,"  is  not  objectionable,  if  in  the  same  instruction  the  jury  are 
told  that,  if  they  believe  from  the  evidence  the  land  contains  de- 
]>06its  of  gold,  they  may  consider  the  fact  as  bearing  on  the  ques- 
tion of  its  value,  and  that,  if  the  presence  of  gold  enhances  either 
the  market  or  intrinsin  value  or  the  land,  due  weight  must  be 
fliven  to  that  fact.  Twin  Lakes  H,  O.  Min,  Synd.  v.  Colo,  Mid,  Ry 
Co,,  1. 

2.  Appraisement  of  Damages.— Since  the  value  of  property 
taken  in  condemnation  proceedings  is  the  actual  value  thereof  at 
the  time  of  the  appraisement,  an  instruction  that  the  value  of  the 
land  taken  and  damages  to  the  residue  are  to  he  assessed  in  ac- 
cordance with  the  situation  of  the  property  and  conditions  existing 
at  the  date  the  petition  for  condemnation  is  filed,  is  reversible 
error.    lb, 

8.  Jurors  —  Opinions  which  Disqualify.— Section  182,  Civil 
Code  of  lb87,  does  not  make  the  forming  or  expressing  of  an  opin- 
ion a  decisive  test  as  to  the  juror's  competency,  unless  the  opinion 
be  unqualified  as  to  the  merits' of  the  action.     Collins  v.  Burns,  7. 

4.  Selection  of  Jury  —  Discretion  of  Trial  court.— A 
large  discretion  is  lodged  with  the  trial  judge  in  the  selection  of 
jurors.  And  where  no  positive  "provision  of  statute  is  disregarded, 
unless  there  appears  to  have  been  a  gross  abuse  of  such  discretion 
in  determining  the  Question  of  enmity  or  bias,  the  supreaie  court 
will  not  interfere,    ih. 

5.  Appeal  to  District  Court  —  Attachment  Traverse  Aban- 
doned.—  By  appearing  in  the  district  court  upon  appeal  thereto, 
and  retrying  the  cause  on  the  merits  without  calling  attention  to 
his  attachment  traverse,  appellant  will  be  held  to  have  abandoned 
the  dissolution  proceeding,     lb, 

6.  When  Such  Abandonment  Prosumed  in  Supreme  Court.— 
Such  traverse  should  ordinarily  be  first  retried  in  the  appellate 
court.  If  the  record  be  silent  upon  the  subject,  it  will  be  presumed 
that  the  attempt  to  dissolve  was  not  renewed.    lb, 

7.  Release  OF  Attachment,  How  Procured.— Attachment  pio- 
ceedings  are  purely  statutory  and  must  throughout  substantially 
conform  to  the  statutory  requirements.    If  the  prescribed  proced- 
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ure  for  release  of  attached  property  be  not  invoked,  the  levy  re- 
mains in  force.     lb. 

8.  Appeal  Bond  —  Attached  Property  Not  Released  by  It.— 
An  appeal  undertaking  has  not  the  effect  of  a  forthoomiDg  bond 
and  does  not  release  attached  property  or  alter  its  status.  lb, 
.  9.  Dismissal  of  Appeal  —  waiver  of  Personal  Privilege.— 
The  right  confi  i  red  by  section  4,  page  159,  Session  Laws  1885,  to 
have  an  anpeal  dismissed  upon  failure  of  appellant  to  perform  cer- 
tain specified  acts,  is  a  personal  privilege  which. may  be  waived  by 
appellee.     Coby  v,  HaJthiiaen,  10. 

10.  What  Acts  Will  Amount  to  a  Waiver.— When  coansel 
for  appellee,  without  interposing  his  motion  to  dismiss,  appears  and 
procures  the  postponement  of  trial  to  a  succeedini;  terra,  and  at  the 
second  term  states  that  the  cause  will  be  ready  for  trial  when  reached 
in  its  order,  and  at  the  third  term  consents  to  setting  it  for  trial,  he 
waives  the  right  to  thereafter  move  for  dismissal.    lb, 

11.  Evidence  of  Waiver  by  Extrinsic  Proofs.— And  if  it  be 
clearly  shown  by  extrinsic  proofs  that  an  unqualified  appearance 
was  made  without  interposing  the  motion  to  dismiss,  the  waiver 
should  be  recognized  though  the  facts  showing  such  appearance 
may  not  be  affirmatively  recorded  upon  the  record  proper.    lb, 

12.  Motions  to  Dismiss — Diligence  Required.- Motions  to 
dismiss  must  always  be  presented  at  the  earliest  reasonable  oppor- 
tunity,   lb. 

18.  Equity  Practicb  —  Verdict  of  Jury  Not  Binding  on 
Chancellor. —  The  verdict  of  a  jury  on  a  feigned  issue  out  of 
chancery  is  not  binding  on  the  chancellor,  and  he  may  disregard  it« 
and  decide  the  cause  according  to  his  own  judgment.  McDonald  v. 
Thompson,  18. 

14.  liOST  Deed — Proof  Necessary  to  Establish.— In  view  of 
the  rule  that  the  record  title  to  land  ought  not  to  be  set  aside  on 
the  assumption  of  a  lost  deed,  except  upon  clear  proof  of  itaezecn- 
ti<»n,  existence,  and  enough  of  its  contents  to  enable  the  court  to 
determine  the  character  of  the  instrument,  an  action  to  restore  an 
alleged  lost  deed  to  a  homestead  cannot  be  sustained,  where  the 
evidence  failed  to  show  its  date,  manner  of  execution,  nor  a  definite 
description  of  the  property  conveyed  thereby,  and  it  not  appearing 
that  the  alleged  grantee,  in  her  life-time,  ever  claimed  title  to  the 
homestead,  and  her  ocdupancy  of  the  premises  being  consistent 
with  her  relations  to  the  alleged  grantors.     lb. 

15.  Condemnation  Proceeding  —  Legal  Jury.— A  jury  of  twelve, 
called  from  the  general  panel  in  attendance  in  term  time,  ia  not  a 
legal  jury,  in  condemnation  proceedings,  under  Civil  Code,  section 
248,  providing  that  the  land-owner  may  demand  **  a  jury  of  six  free- 
holders,'* to  be  drawn  as  provided  in  the  succeeding  sections.  Colo. 
Cent.  R.  Co.  v.  Humphrey,  84. 

16.  The  Jurors  Should  Br  Freeholders.-  As  such  statute  re- 
quires the  jurors  to  be  freeholders,  it  is  error  to  overrule  a  challenge 
to  one  who  testified  that  he  owned  personal  property,  but  no  min- 
ing property  nor  any  house  or  land.    76. 

17.  VALUE  OF  Benefits  to  Be  Deducted. — In  proceedings  to 
condemn  a  right  of  w^ay  for  a  railroad,  it  is  error  to  withdraw  from 
the  jury  evidence  as  to  benefits  to  the  property  from  the  proposed 
railroad,  as  Civil  Code,  section  1^8,  expressly  provides  that  the 
value  of  benefits  shall  be  deducted  from  the  amount  of  the  dam- 
ages,   lb, 

18.  Dismissal  of  Appeal  to  County  Court.—  Section  1,  page 
.825,  Session  Laws  18b7,  confers  a  right  to  have  the  appeal 
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upon  failure  to  comply  with  its  requirements  in  relation  to  fees. 
Biuby  V.  Camp,  88. 

19.  RiQHT  OF  Dismissal,  How  Waivbd.— An  unqualified  ap- 
pearance by  appellee,  however,  and  submission  to  an  order  of  court 
relating  to  trial  without  interposing  his  motion  to  dismiss,  may  be 
treated  as  a  waiver  of  the  ri^ht  in  question.    lb. 

20.  Remedy  for  Mitigation  of  uarsh  Statutes.—  Hardships 
necessarily  resulting  from  a  plain  statutory  provision  can  only  Se 
mitigated  through  legislative  action.  Courts  must  obey  the  law  as 
it  is  written.    lb, 

21.  Cross-demands  and  Counter-claims—  Evidencb  on  De- 
cease OF  One  Party. —  Section  58  of  the  Civil  Code,  which  pro- 
Tides  that,  where  cross-demands  exist  between  two  persons,  neither 
shall  be  deprived  of  the  benefit  of  counter-claim  in  suit  by  the  as- 
signment or  death  of  the  other,  does  not  prescribe  a  rule  of  evidence 
nor  affect  the  mode  of  proof  existing  at  the  time  of  its  adoption. 
Mathvon  v.  White,  41. 

22.  Statutory  Disquaufication  of  a  Party,  as  Witness,  Not 
Repealed. —  This  provision,  therefore,  does  not  repeal  section  864 1« 
Qeneral  Statutes,  which,  with  specified  exceptions,  forbids  one 
party  to  a  suit  testifying  where  the  adverse  party  is  executor  or 
administrator  of  a  deceased  person,  and  the  matter  in  controversy 
existed  prior  to  decedent's  demise.    lb, 

28.  Repeals  by  Impucation.— Re[jea1s  by  implication  are  not 
favored.  They  are  never  recognized  if  there  is  serious  doubt  con- 
cerning^ the  legislative  intent.     lb, 

^,  Judgment  by  Stipulation  —  Effect  After  Reversal.— A 
stipulation  in  reference  to  the  argument  and  decision  of  a  case, 
entered  into  for  convenience  in  this  court  only,  will  not,  upon  a  re- 
Tersal  of  the  judgment,  be  extended  to  the  retrial  of  the  case.below. 
Henry  v.  Traveler^  Ins.  Co.,  60. 

26.  Security  for  Costs  —  Discretion  of  Court.—  Whether  or 
not  a  resident  plaintiif  shall  be  required  to  give  security  for  costs  is 
a  matter  in  the  sound  discretion  of  the  court.  Ward  v,  WUntH, 
86. 

26.  General  Objection  to  Testimony  Insufficient.— An  ob- 
jection to  testimony  will  not,  in  general,  be  considered  in  a  court  of 
review,  unless  the  record  shows  that  the  grounds  of  such  objection 
were  fairly  presented  to  the  trial  court.  It  is  only  where  the  testi- 
mony offered  is  wholly  inadmissible  for  any  pui^ose  in  the  case 
that  a  general  objection  will  suffice.     lb, 

)il,  WHEN  Limitation  Same  in  Equity  as  at  Law.—  When  the 
cause  of  action  in  an  equitable  proceedmg  is  one  for  which  plaintiff 
might  have  resorted  to  a  common-law  remedy,  as  trover  or  re- 
plevin, the  six-years  statute  of  limitations  is  applicable.  Dunne  v, 
Stotedmry,  89. 

28.  Limitations  in  Equity  —  Laches.— A  party  is  entitled  to 
bring  his  suit  in  equity  at  any  time  within  the  statute  of  limita- 
tions, except  in  cases  where  there  has  been  delay  or  acquiescence 
amounting  to  a  recognition  of  the  rights  of  the  opposite  party  mak- 
ing the  assertion  of  adverse  rights  inconsistent  and  unconscionable, 
or  where  other  equitable  considerations  equally  strong  are  estab- 
lished,   lb, 

29.  Intervention  Not  Obligatory.-  A  narty  is  not  bound  to 
intervene  in  an  action  relating  to  property  claimed  by  him,  but  he 
may  seek  redress  in  any  court  of  competent  jurisdiction,  so  long  as 
his  right  of  action  is  not  barred  by  statute  nor  otherwise  forfeited. 
lb. 
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80.  CONTRIBUTOaY  NEaUGKNCB  —  WHEN  A  QUESTION  OP  LaWFOR 

THE  Court. —  When  a  person  neglif^ently  and  without  ezcutie 
places  himnelf  in  a  position  of  known  danger,  and  thereby  suffers 
an  injury  at  the  hands  of  another,  to  the  production  of  which  he 
has  directly  contributed,  he  cannot  recover  damages  for  the  injury 
sustained.  The  question  whether  the  plaintiff  contributed  to  the 
injury  of  which  he  complains  is  for  the  jury  to  determine  where  a 
reasonable  doubt  exists  as  to  the  facts  involved,  or  the  inferences  to  be 
drawn  from  them,  and  the  measure  of  duty  varies  according  to  the 
circumstances  of  the  case ;  but  where  the  facts  and  inferences  there- 
from are  undisputed,  and  the  measure  of  duty  determinate  and  the 
same  under  all  circumstances,  the  question  whether  the  plaintiff 
contributed  to  the  injury  is  for  the  court  to  determine  upon  the 
facts.    Jacknon  v,  CriUy,  103. 

81.  Nbguqencb  of  Railway  Passenger— Defeats  Action  for 
Causing  Death. —  A  passenger  on  an  excursion  train,  who  seats 
himself  on  the  rear  end  of  the  box  of  an  open  car,  the  end  board 
not  exceeding  two  and  one-half  inches  in  tnickness,  with  his  feet 
elevated  by  TOing  placed  on  the  seat  directly  in  front  of  him,  and 
with  no  possible  opportunity  of  protecting  himself  in  case  of  a  sud- 
den jolt  of  the  car,  when  he  might  have  found  a  safe  seat  in  an  ad- 
joining car  or  stood  up  in  the  car  in  question,  is  guilty  of  contribu- 
tory negligence  as  a  matter  of  law ;  and,  in  an -action  for  his  death, 
caused  by  falling  from  his  seat  while  the  train  was  in  motion,  it  is 
error  to  submit  the  question  of  contributory  negligence  to  the  jury. 
lb. 

82.  Coroner's  iNQUEsrr— Evidence  of  Deceased  Witnes&— The 
testimony  of  a  witness,  since  deceased,  given  at  the  coroner's  in- 
quest, is  not  admissible  in  favor  of  defendant  on  the  trial  for  the 
alleged  negligent  killing,  unless  it  appears  that  plaintiff  had  an  op- 
portunity to  cross-examine  the  witness:  and  a  recital  in  the  offer  of 
evidence  that  the  respective  counsel  in  this  case  were  present  at  the 
inquest  is  nut  sufficient  to  prove  that  plaintiff  had  such  opportunity, 
in  ti.e  absence  of  a  showing  in  whose  behalf,  in  what  capacity,  or 
for  what  purpose  the  respective  counsel  were  present.     lb, 

83.  Former  Recovery  Conclusive  Evidence  in  Ejectment.— 
In  an  action  of  ejectment  brought  by  the  plaintiff  for  the  recovery 
of  a  strip  of  ground,  which  had  been  the  subject-matter  of  a  previ- 
ous litigation  between  the  same  parties  in  the  same  court*  and  in  which 
suit  the  present  plaintiff,  on  the  issue  of  title  in  fee  tendered  by  him, 
recovered  judgment  against  the  present  defendant,  which  has  never 
been  set  aside  or  revered,  the  record  of  such  judgment  is  competent 
evidence  in  the  plaintiff's  favor,  and  conclusive  of  the  rights  of  the 
parties.     Williams  v.  Hacker,  118. 

84.  Estoppel  — Identity  of  Parties  and  Issues.— A  recovery 
in  one  suit  upon  issue  joined  on  a  matter  of  title  is  conclusive  upon 
the  subject-matter  of  such  title  in  any  suit  between  the  same  par- 
ties or  their  privies.  The  only  inquiry  is  as  to  the  identity  of  the 
parties  and  the  issues ;  and  when  it  is  apparent  from  the  record  of 
the  former  suit  that  they  are  the  same,  the  judgment  is  conclusive 
evidence  in  any  subsequent  litigation  over  the  subject-matter  of 
controversy.    76. 

85.  Action  on  Note— Indemnity  Unnecessary.— In  an  action 
on  a  note  given  in  payment,  among  other  things,  of  an  antecedent 
note,  the  jury  having  found  that  its  delivery  was  not,  as  contended 
by  defendant,  conditional  on  the  surrender  of  the  antecedent  note, 
and  it  being  proven  that  such  prior  note  had  not  been  indorsed, 
there  was  no  error  in  refusing  to  compel  the  execution  of  a  bond 
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of  indemnity  against  the  original  note  as  a  condition  to  recovery  on 
the  new  npte.    Mackey  v.  Mackey,  184. 

36.  New  Trial  —  Insufficient  Reasons.  —  Newly-discovered 
evidence  tending  to  raise  a  doubt  as  to  the  accuracy  of  plaintiff's 
testimony,  that  aft  the  time  of  the  giving  of  the  new  note  he  had 
the  old  note  in  his  possession,  furnishes  no  ground  for  a  new  trial, 
as  it  does  not  tend  to  support  the  defense  that  the  delivery  of  the 
new  note  was  conditional  on  the  surrender  of  the  old  note/  lb. 

87.  Refusal  of  Insteuctions,  When  Proper.— It  is  proper  to 
refuse  to  give  instructions  to  the  jury  which  are  fully  covered  by 
other  instructions  given,  and  also  proper  to  refuse  instructions  con- 
taining correct  abstract  propositions  of  law,  but  having  no  applica- 
tion to  the  issues  being  tried.    Johnson  v.  Jones,  138. 

88.  LnSTRUCTION  — ftffiFERRED  CREDITOR^S  KNOWLEDGE  OF  DEBT- 
OR'S Financial  Condition.—  While  the  personal  relations  existing 
between  an  insolvent  debtor  and  a  preferred  creditor  constitute  a 
proper  subject  for  the  consideration  of  the  jury  in  reaching  a  con- 
clusion as  to  the  knowledge  possessed  by  the  creditor  of  the  debtor's 
embarrassed  condition,  such  a  knowledge  is  not  a  necessary  infer- 
ence to  be  drawn  from  the  extent  or  character  of  their  friendship. 
It  is  therefore  proper  to  refuse  to  instruct  the  jury  that  from  the 
fact  of  their  intimacy  they  may  infer  that  the  creditor  knew  of  the 
debtor's  condition.     lb. 

89.  Purchase  by  Aqent  op  Undisclosed  Principal  —  Instruc- 
tions.—  An  instruction  that,  if  the  defendant  bought  wood  from 
the  plaintiff  for  another  person  without  disclosing  his  ao:ency,  he 
thereby  rendered  himself  liable  for  its  value  at  the  plaintiff's  option, 
the  Ifltter  having  neither  knowledge  nor  notice  of  the  agency,  states 
the  law  correctly.  It  is  no  ground  of  objection  to  the  judgment  of 
a  trial  court,  that  the  court  failed  to  instruct  the  jury  upon  a 
point  concerning  which  no  instruction  was  asked.  Mackey  v.  Briggs, 
143. 

40.  Principal  and  Agent  —  Unauthorized  Acts  of  Agent 
Von)  Without  Ratification. —  A  contract  with  defendant,  who 
was  an  agent  of  a  mercantile  house,  made  by  a  traveling  salesman 
of  the  plaintiffs',  to  cancel  a  debt  due  the  latter  house  from  the  firm 
of  which  defendant  was  formerly  a  member,  in  consideration  of 
his  buying  goods  for  his  present  employers  from  the  plaintiffs,  consti- 
tutes no  defense  to  an  action  for  the  debt.     Burlock  v.  Cross,  163. 

41.  Tender  — Misleading  Instruction.— Where  it  was  shown 
that  a  former  member  of  a  firm  offered  to  pay  one-half  of  the  part- 
nership debt  for  an  individual  release  from  the  other  portion,  but 
there  was  no  evidence  of  a  legal  tender  of  the  amount,  it  was  erro- 
neous and  misleading  to  charge  the  jury  that  a  tender  was  an  offer 
to  pay  the  amount  due  in  cash.    lb, 

42.  Replevin  Against  an  Officer.—  Replevin  will  lie  in  any 
state  court  of  competent  jurisdiction,  in  favor  of  the  owner  of 
goods  seized  by  an  officer  on  a  writ  against  a  third  person  m  an  at- 
tachment suit  pending  in  any  other  court  of  the  state.  Carpenter 
V,  Innes,  165. 

48.  Construction  of  Code  of  1885  as  to  Filing  Pleadings.— 
The  practice  act  of  1885  required  the  pleadings  in  a  cause  to  be  filed 
with  the  clerk  within  ten  clays  after  service  by  the  defendant  of  a 
copy  of  his  answer  on  the  attorney  of  the  plaintiff,  but  imposed  no 
duty  in  this  regard  upon  the  defendant.  It  likewise  required  the 
pleadings  to  be  so  nled  in  all  cases  before  judgment  or  default 
should  be  entered.  Under  this  act  a  defendant  who  served  a  copy 
of  his  answer  in  apt  time  upon  the  attorney,  and  thus  formed  an 
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issue,  was  entitled  to  defend  the  action  althoDgh  hts  answer  was 
not  tendered  for  filing:  u-ithin  the  ten  days ;  and  the  court  erred  in 
denying  his  application  for  leave  to  file  his  answer,  and  in  render- 
ing judgment  by  default  against  him.    Haley  tx.  Breeze,  167. 

i4.  A  Verdict  Resuluno  from  Mistake  or  Bias  Should  Be 
Set  Asidk —  Appellee  recovered  a  verdict  and  judgment  against 
appellant  for  $8,846  damages  for  the  latter's  allc^^  failure  to  com- 
ply with  his  agreement  to  execute  to  appellee  a  five-years  lease  of  a 
coal  mine.  The  alleged  contract  and  allegations  concerning  it,  in- 
cluding appellant's  ownership  of  the  mine,  or  authority  to  lease  it, 
were  denied  by  a  verified  answer,  and  the  answer  was  fully  sup- 
ported by  the  evidence.  The  only  witness  who  testified  to  the  mak- 
ing of  the  alleged  agreement  to  lease  was  the  plaintiff,  his  testimony 
bein^  inconsistent  with  his  complaint,  and  improbable  on  its  face. 
It  bemg  evident  that  the  verdict  was  the  result  of  mistake  or  hiss. 
it  is  within  the  ruje  which  requires  such  verdicts  to  be  promptly  set 
aside.    Caldwell  v.  Willey,  169. 

45.  Appugation  to  Intervene,  Reviewable  on  Bbror.— The 
denial  of  an  application  to  intervene  is  a  final  judgment  as  to  the 
petitioner  which  may  be  reviewed  in  this  court  upon  writ  of  error. 
Henry  v.  Traveler^  Ins.  Co.,  179. 

46.  Application  to  Intervene,  How  Deterkined.— In  deter- 
mining whether  an  application  to  intervene  should  be  allowed,  the 
averments  of  the  petition,  so  far  as  the  same  are  well  pleaded, 
must  be  taken  as  true.    lb, 

47.  What  Interest  Entitles  a  Party  to  Intervene.— The  in- 
terest which  entitles  a  person  to  intervene  in  a  suit  between  other 
parties  must' be  in  the  matter  in  litigation,  and  of  such  a  direct  and 
immediate  character  that  the  intervener  will  either  gain  or  lose  by 
the  direct  legal  operation  and  effect  of  the  judgment.     /&. 

48.  Parties  to  Foreclosure  Proceedings.—  Where  bonds  are 
secured  by  deed  of  trust,  the  trustee,  if  acting  in  good  faith  and  as 
an  impartial  representative  of  all  the  bondholders,  is  the  proper 
party  to  control  foreclosure  proceedings  to  secure  payment  of  the 
bonds.  Nevertheless,  a  person  holding  certain  of  the  bonds,  and 
owning  an  interest  in  the  property  sought  to  be  subjected  to  their 
payment,  is  entitled  to  intervene  for  the  protection  of  his  intereetis 
when  it  is  shown  that  the  trustee  is  not  acting  in  good  faith  and 
that  the  litigation  is  bein?  conducted  upon  a  false  and  fraudulent 
basis  prejudicial  to  his  rights.     lb, 

49.  Evidence  Erroneously  Admitted  Not  Cured  by  Amend- 
ing Pleadings. — The  amendment  of  pleadings  during  the  progress 
of  a  trial  is,  in  the  exercise  of  a  reasonable  discretion,  libeirally  al- 
lowed. Such  amendments  are  sometimes  permitted  after  verdict. 
But  the  error  in  admitting  evidence  upon  a  material  Question  not 
in  issue  is  not  cured  by  a  declaration  in  the  decree,  witnout  the  op- 
posing party's  acquiescence  or  consent,  that  the  pleadings  be  con- 
sidered so  amended  as  to  present  the  issue.    Seymour  v,  JF^sher^  188. 

60.  Amendment  op  Complaint  —'Cause  of  Action  Not  Changed. 
Where  the  complaint  charges  that  defendant  fraudulently  kept 
plaintiff  in  ignorance  of  patent  proceedings,  whereby  injury  re- 
sulted, the  pleading  being  amended  by  inserting  the  tact  that  de- 
fendant at  the  time  occupied  a  trusted  fiduciary  relation  with 
plaintiff  in  connection  with  the  property,  does  not  change  the  cause 
of  action ;  the  transaction  relied  on,  the  procedure  invoked  and  the 
ultimate  relief  sought  remaining  precisely  the  same.     lb, 

51.  Deed  of  Beneficiary  Trust  Estate  EIxecuted  After  Suit 
Brought.—  Where  one  is  the  beneficiary  in  good  faith  of  a  trust 
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estate  prior  to  the  comnien cement  of  suit  and  filing  of  lis  pendens, 
and  the  parties  instituting  suit  have  notice  of  such  interest,  his 
rights  are  not  affected,  though  the  deed  conveying  the  legal  title  to 
him  be  not  executed  till  after  suit  is  brouf^ht.     Ih. 

52.  Necessary  Parties  to  Suit  When  Fraud  and  Conspiracy 
Charged. —  But  where  conspiracy  and  fraud  are  asserted  against 
a  cestui  que  trust  and  his  title  is  questioned,  it  is  error  to  adjudicate 
his  rights  without  making  him  a  party  to  the  suit.     Ih, 

58.  Instructions  Need  Not  Be  Repeated.—  It  is  not  error  to  re- 
fuse a  correct  instruction  if  the  substance  thereof  is  otherwise  fairly 
incorporated  in  the  charge  as  given.  Oaynor  <St  Standley  v.  Clemr 
ents,  209. 

64.  The  Jury  Judges  op  the  Weight  of  Evidence.—  In  a  civil 
action  triable  by  jury  as  a  matter  of  right,  if  there  be  evidence 
tending  to  establish  tne  plaintifTs  cause  of  action  in  substance  as 
alleged,  the  verdict  will  not  be  disturbed  merelv  on  the  ground  that 
there  is  evidence  of  an  opposite  tendency.  Cfolo,  Mid.  R'y  Co*  v. 
O'Brien,  219. 

55.  Questions  of  Neougence  for  the  Jury.— "  Questions  of 
negligence,  as  well  as  of  contributory  negligence,  are  generally 
within  the  province  of  the  jury,  which  should  not  be  invaded  by  the 
courts,  except  in  the  clearest  of  cases."    Ih, 

56.  Question  of  Skill  Proper  for  Expert  Witness.—  The 
safety  of  human  life  requires  that  a  very  high  degree  of  skill  and 
diligence  shall  be  exercised  in  the  construction  of  railroads  to  be 
operated  by  the  dangerous  agency  of  steam.  The  question  whether 
a  railroad  has  or  has  not  been  properly  constructed  at  a  certain 
place  for  the  purpose  of  which  it  is  being  used  may  be  proper  for 
the  opinion  of  an  expert  witness.     Ih, 

57.  Question  of  Damages- When  for  Jury.— In  actions  for 
personal  injuries  by  loss  of  limb,  the  assessment  of  damages  must, 
within  reasonable  bounds,  be  confided  to  the  judgment  of  the  jury. 
26. 

68.  Exceptions,  How  Preserved.-^  A  recital  in  the  minutes 
made  by  the  clerk,  to  the  effect  that  the  ruling  or  judgment  of  the 
court  is  excepted  to,  is  not  sufficient  to  preserve  such  exception. 
Exceptions  to  the  rulings  and  decisions  of  the  court  can  be  pre- 
served only  by  bill  of  exceptions  duly  signed  and  sealed  by  the  pre- 
siding judge.     Oeitnan  Nat,  Bank  v,  Envood,  244 

59.  Party  to  Foreclosure  of  Liens.— The  general  rule  is  that 
the  owner  of  the  property  upon  which  miners*  or  mechanics'  liens 
are  sought  to  be  foreclosed  shall  be  made  a  party  to  foreclosure  pro- 
ceedings; but  quaere,  whether,  if  the  property  and  the  title  thereto 
have  been  regularly  transferred  to  a  third  person  for  the  purpose 
of  being  disposed  of  to  pay  incumbrances  against  the  same  or  to 
pay  debts  auainst  the  owner,  it  may  not  be  sufficient  to  make  such 
third  person  a  party  to  the  foreclosure  proceedings  instead  of  the 
original  owner.    Ih, 

60.  Witnesses—  Cross-examination  op.—  In  order  that  a  party 
may  have  the  benefit  of  the  testimony  of  a  witness  given  in  his 
direct  examination,  it  is  essential  that  the  party  against  whom  the 
testimony  is  introduced  should  be  allowed  to  cross  examine  for  the 
purpose  of  testing  the  accuracy  and  credibility  of  the  witness ;  and 

Erejudice  will  generally  be  presumed  where  such  right  is  denied. 
oihrop  V,  Roberts,  250. 

61.  EVIDENCE  —  Should  Be  Admitted  When.— It  is  the  policy 
of  the  law  to  admit  evidence  unless  a  valid  objection  to  it  is  clearly 
shown.     Where  no  specific  objection  is  interposed,  the  rule  is  that 
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the  evidenoe  should  be  admitted,  if  it  is  competent  apon  any  pos- 
sible circunistances  of  the  case.    lb. 

62.  Witness  —  EviDKNca  Tending  to  CRnnNATE.— The  objec- 
tion that  the  answer,  if  made,  may  tend  to  criminate  the  witness 
can  only  be  made  by  the  witness  himself.  It  is  not  such  an  objec- 
tion as  counsel  may  take  advantage  of,  to  exclude  testimony.    lb, 

68.  After  Acx^uittal  Upon  the  Criminal  Charge.— After  an 
acquittal  upon  the  criminal  charge  it  is  too  late  for  the  witneus  to 
refuse  to  answer  questions  on  the  ground  that  his  answer  may  tend 
to  criminate  htlmself.    lb, 

64.  Promissory  Notes  —  Denial  Under  Oath.—  Where  theexe- 
cution  of  a  promissory  note  is  denied  in  the  answer  under  oath,  it 
is  error  to  admit  the  note  until  some  proof  of  its  execution  is  ip'^en, 
but  if  the  evidence  be  afterwards  supplied,  the  error  may  be  cured. 
lb. 

65.  Silence,  a  Rule  with  Exceptions.— He  who  is  silent  ap- 
penrs  to  consent  is  a  rule  having  many  exceptions  and  qualifica- 
tions, and  is  to  be  considered  with  more  or  less  caution  accordiug 
to  the  circumstances  of  the  case.  Evidence  is  sometimes  produced 
by  pilence  as  well  as  by  speech.    Lothrap  v.  Union  Bank,  257. 

66.  Resulting  Trust  —  Parol  Evidence.— When  parol  evidence 
is  relied  on  for  the  purpose  of  establishing  a  resulting  trust  in  land, 
the  essential  fact  or  facts  must  be  sustained  by  clear,  strong  and 
convincing  proofs.     Lundy  t\  Hanson,  267. 

67.  Verdict — Juror's  Affidavits  to  Impeach. —  As  a  general 
rule,  affidavits  of  jurors  stating  the  theory  or  ground  upon  which 
they  rendered  their  verdict  will  not  be  received  for  the  purpose  of 
impeaching  the  verdict     Wray  v.  Carpenter,  271. 

68.  Evidence  —  Error  Without  Prejudice.— Where  evidenoe 
favorable  to  appellant  is  erroneously  admitted,  the  error  is  without 
prejudice  and  not  ground  for  reversal.    76. 

69.  Eminent  Domain  —  Failure  of  Verdict  to  State  Bene- 
fits.—  In  a  trial  to  a  jury  to  condemn  the  right  of  way  through  a 
tract  of  land  under  the  eminent  domain  statute  (Civil  Code,  sec  254), 
where  the  court,  although  requested,  refuses  to  instruct  the  juty 
that  their  verdict  should  be  in  language  and  form  as  provided  in 
the  act,  and  the  verdict  fails  to  state  the  amount  and  value  of  the 
benefit,  if  any,  to  the  land  not  taken,  as  required  by  the  act.  and 
the  court  refuses  to  set  aside  the  verdict  and  grant  a  new  trial,  the 
judgment  will  be  reversed.    D.  (St  R,  O.  R,  R.  Co.  v.  Stark,  291. 

70.  Fraudulent  Conveyance  of  Goods  and  Chattels — Plead- 
ing AND  Evidence.— In  an  action  against  an  officer  for  goods 
seized  under  an  attachment  against  a  third  person,  where  the  an- 
swer alleges  that  the  goods  were  the  property  of  such  third  person, 
and  had  been  fraudulently  transferred  to  plaintiff  in  order  to  hinder 
and  cheat  his  creditors,  and  that  the  transfer  was  fraudulent  and 
simulated,  such  answer,  being  replied  to,  is  sufficient  to  put  the 
fraud  in  issue,  and  evidence  tending  to  prove  it  is  admissible.  ^- 
omon  V.  Smith,  298. 

71.  Instructions.— In  an  action  tried  to  a  jury  involving  the 
question  of  a  fraudulent  transfer  of  property,  wherein  the  jury  is 
clearly  and  sufficientlv  advised  of  the  law  applicable  to  the  case  by 
the  instructions  of  the  court,  an  objection  that  the  instructions 
are  erroneous  because  leaving  the  question  of  firaud  to  the  jury  is 
without  merit.    lb, 

72.  Presumptions  Concerning  Undecided  Objections  to  Evi- 
dence.—  In  a  tiial  to  the  court  wherein  the  testimony  of  one 
witness  was  received  subject  to  an  objection  to  its  competency  *'  to 
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be  decided  on  the  final  hearing/*  and  the  testimony  of  another  wit- 
ness **  sulnect  to  the  motion  to  strike  out,"  and  the  record  is  silent 
as  to  any  further  action  of  counsel  concerning  the  same,  by  objec- 
tion, motion,  exception  or  otherwise,  and  also  silent  as  to  any  fur^ 
ther  ruling  of  the  court  in  respect  thereto,  the  presumption  is  that 
the  court,  of  its  own  motion,  disregarded  all  improper  testimony, 
and  based  its  finding  and  judgment  on  competent  evidence  only. 
Travelers'  Ins,  Co.  v.  Murray,  296. 

78.  Action  on  Accidbnt  Insurance  Policy —Competent  Evi- 
DBNCB. — In  an  action  upon  an  accident  insurance,  policy  for  the 
death  of  the  insured  from  hernia,  caused  by  an  accident  after  the 
policy  was  issued,  and  while  insured  was  in' the  line  of  his  duty  as  a 
railroad  fireman,  one  ground  of  defense  being  that  he  had  been  af- 
flicted with  chronic  hernia  for  years  before  the  accident,  it  was  proper 
to  prove  by  the  railroad  engineer  and  other  testimony  that  the  insured 
had  been  continuously  at  work  prior  to  the  accident,  and  to  show 
thereby  his  habits,  health,  vigor  and  ability  to  perform  continued 
hard  labor  up  to  the  time  of  the  injury.     lb, 

74.  COPABTNEBSHIP  A  Fact  TO  *Be  Pibaded.— Correct  pleading 
requires  that  parties  intending  to  sue  as  partners  should  allojfe  the 
fact  of  their  copartnership  in  the  body  of  the  pleading.  But  the 
general  rule  is  that  a  failure  so  to  do  should  be  taken  advantage  of, 
if  at  all,  in  apt  time  and  before  final  judgment.  Fryer  v.  Breeze 
et  aZ.,  828. 

75.  Complaint  fob  Violation  op  Ordinance,  When  Suffi- 
cient.—  A  complaint  for  the  violation  of  a  municipal  ordinance 
which  states  the  number  of  the  section  and  title  of  the  ordinance 
violated,  together  with  the  date  of  its  passage,  is  suflScient  under 
the  statute,  the  proceeding  not  being  a  criminal  prosecution.  City 
of  Durango  v,  Reinsbergt  827. 

76.  Fraudulent  Intent  in  JubyTbials.— Questions  of  fraudu- 
lent intent  are  generally  questions  for  the  jury.  Marsh  v,  Cramer, 
881. 

77.  Fbaud  — How  Established. —  Fraud  must  be  proved,  and  is 
never  to  be  presumed;  but  a  resort  to  presumptive  evidence  may 
be  had  to  establish  it.  Lest,  however,  juries  should  indulge  in  pre- 
sumptions of  fraud  from  insufficient  facts  or  circumstances,  appro- 
priate instructions,  if  reauested,  should  be  given  by  the  court.    lb. 

78.  INSTBUCTIONS  TO  JuRlE&— The  trial  court  may  exercise  a 
sound  discretion  as  to  the  form  and  style  in  which  instructions  shall 
be  given  to  the  jury ;  and  such  discretion  should  be  exercised  with 
a  view  to  promote  substantial  justice  between  the  parties.  It  is 
error  to  refuse  a  request  to  cnarge,  correct  in  legal  effect,  and 
clearly  applicable  to  a  material  question  of  fact  in  controversy, 
unless  the  same  be  otherwise  given  in  substance.  Instructions  to 
juries  should,  as  far  as  practicable,  be  given  in  plain  language ;  in 
concrete,  rather  than  abstract,  terms;  in  direct  form,  rather  than 
by  way  of  inference.     lb. 

79.  Bill  of  Exceptions,  When  Judgment  Entebed  at  Tebm 
Subsequent  to  Tbial. —  When  the  trial  is  had  at  one  term,  and 
the  final  judgment  is  not  entered  until  a  subsequent  term,  an  order 
fixing  the  time  within  which  a  bill  of  exceptions  may  be  filed,  made 
at  the  time  of  the  entrv  of  judgment,  is  sufficient  authority  for  in- 
cluding in  the  record  tne  prior  proceedings.    Cowan  v.  Coioan^  885. 

HO.  Admissions  of  Pleading&—  It  is  not  error  to  refuse  to  ad- 
mit evidence  upon  matters  expressly  admitted  by  the  pleadings.   lb, 

81.  Depositions  —-  Objections  Thereto  Must  Be  made  Before 
Trial.-—  Under  our  practice,  only  such  objections,  exceptions  and 
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motions  in  respect  to  depoBitions  will  be  considered  as  are  made 
before  trial,    lb. 

83.  Proof  op  Rkputatiok  op  One  Neither  a  Party  Nor  Wit- 
ness Improper. —  When  adulter j  is  charged,  it  is  not  error  to  re- 
fuse evidence  of  the  good  reputation  for  chastity  of  the  person  with 
whom  the  adultery  is  alleged  to  have  been  committed,  when  the 
general  reputation  of  such  person  has  not  been  put  in  issue,  she 
being  neither  a  party  to  nor  a  witness  in  the  case.     /&. 

83.  Pleading  —  \^ben  to  Take  Advantage  of  a  Departure.— 
Where  the  facts  relied  upon  in  the  replication  constitute  a  depart- 
ure from  the  cause  of  action  stated  in  the  complaint,  the  defendant 
waives  his  right  to  take  advantage  of  the  same  by  voluntarily  go- 
ing to  trial  without  objection.  Both  at  common  law  and  under 
the  code  a  departure  in  pleading  can  only  be  taken  advantage  of 
before  trial  by  demurrer  or  otherwise.  Cannattgh  v.  Quartette  JUT. 
Co.,  841. 

84.  Adverse  Claims  to  Mining  Lands— Statutory  Ldotattons. 
It  is  the  policy  of  the  law  to  require  the  claims  of  all  parties  to 
mining  claims  to  be  adjusted  prior  to  the  issuance  of  a  patenL  The 
proceedings  before  the  land  department  to  procure  patents  are  ju- 
dicial in  cn»racter,  and  the  publication  of  notice,  as  provided  by  the 
statute,  brings  all  parties  into  court;  and  if  they  stand  by  and  allow 
the  statutory  time  for  filing  adverse  claims,  or  for  bringing  suit  in 
support  thereof,  to  elapse,  their  rights,  so  far  as  the  same  might 
have  been  determined  in  such  proceedings,  in  the  absence  of  fraud 
or  mistake,  are  forever  lost,    ih, 

85.  Diligence  Required  IN  THE  Prosecution  OF  Adverse  Claims. 
A  party  who  files  his  adverse  claim  in  due  time,  but  afterwards 
allows  the  same  to  be  dismissed  for  failure  to  prosecute,  stands  in  no 
more  favorable  position  than  if  he  had  failed  entirely  to  file  ad- 
verse proceedings.    lb. 

86.  JUDGMENT— Conditions  FOR  Entry  Illegal.— A  court  h» 
no  right  to  require  as  a  condition  precedent  to  the  entry  of  final 
judgment  that  a  part  of  said  judgment  be  first  paid.  JPeopleex  rtL 
Mosenfeld  v.  Oraham^  347. 

87.  Mandamus  to  Judicial  Tribunals.—  The  writ  of  mandamiuM 
cannot  be  used  to  control  judicial  discretion,  but  it  may  properly 
be  invoked  to  command  a  subordinate  court  to  proceed  to  judg- 
ment,    lb. 

88.  Conveyance  by  Hxtsband  to  Wife— Wife  a  Compbtekt 
Witness  to  Prove  Delivery  of  Deed.- In  an  action  between  a 
married  woman  and  a  third  party  involving  the  title  to  real  estate, 
she  may,  under  our  statute,  testify  to  the  delivery  of  a  deed  to  her 
by  her  husband,  although  such  delivery  took  place  during  the  ex- 
istence of  the  marital  relation.     HutchiriBon  v.  Hutchinaon,  349. 

89.  Execution  Sale  of  Judgment  Debtor^s  Interest  in  Real 
Estate. —  While  under  the  statute  every  interest  in  land,  whether 
legal  or  equitable,  is  subject  to  levy  and  sale  on  execution,  and  the 
purchaser  of  such  interest  may  maintain  an  action  to  determine 
the  extent  thereof,  yet  the  judgment  creditor  may  resort  to  an  ac- 
tion prior  to  the  sale,  for  the  purpose  of  having  the  debtor*s  interest 
determined,  and  the  question  of  title  settled  in  advance  of  the  sale. 
O'Connell  v.  Taney,  858. 

90.  Complaint  Against  Wife  as  Trustee  of  Husband— Aii^b- 
gation  of  Insolvency  Unnecessary.—  In  an  action  by  a  creditor 
of  the  husband  against  the  wife,  as  trustee  of  the  letter's  interest 
in  land  held  \n  her  name,  to  compel  a  conveyance  to  the  husbaxtd 
of  his  interest  therein,  in  order  that  it  may  be  subjected  to  the  pay- 


Index.  615 

PRACTICE  IN  CIVIL  ACTIONS  —  Continued, 

ment  of  his  debts  to  the  plaintiff,  an  alIep:ation  of  the  husband's 
insolvency  is  unnecessary.     lb. 

91.  Service  by  Publication  —  Time  for  Answer.—  A  non-resi- 
dent defendant  upon  whom  service  of  summons  is  made  by  publi- 
cation cannot  be  considered  in  default  of  an  answer  until  the  lapse 
nf  fifty  days  after  the  last  publication  of  the  summons  required  by 
law.     Morton  v.  Morton^  358. 

»2.  DivoRCK  — A  Decree  Fraudulently  Procured  Will  Be 
Sft  Aside. —  When  it  is  made  to  appear  tbnt  frsud  has  been  prac- 
ticed on  both  the  defendant  and  the  court  in  procuring  a  decree  of 
divorce,  it  will  he  promptly  set  aside.     lb, 

93.  Intervention  in  Attachment  Suit  Before  Justice  op  the 
Peace. — Under  General  Statutes.  1888,  section  2011,  providing  that 
third  persons  must  assert  their  rights  to  property  seized  under  at- 
tachment issued  by  a  justice  of  the  peace  before  the  trial  of  the 
main  action,  a  claimant  of  a  fund  garnished  under  an  attachment 
cannot  intervene  after  the  trial  of  the  main  action  and  rendition  of 
judgment  therein  for  plaintiff.     Whalen  tv  McMahon,  373. 

94.  Order  Dismissing  Petition  op  Intervention  in  Such  Case 
Not  Affealable. —  An  appeal  by  the  intervenor  from  the  order  of 
the  justice  dismissing  the  petition  of  intervention,  because  filed 
after  trial  in  the  main  action,  should  be  dismissed,  as  the  inter- 
venors  have  no  standing  in  court.    lb, 

95.  Conditional  Assignment  op  a  Fund  to  Intervenors.  and 
Bights  of  Parties  Therein.— Where  the  assignment  of  the  fund, 
subsequently  garnished,  to  the  intervenors  was  not  absolute,  but 
merely  as  a  security  for  what  indebtedness  the  assignor  might  incur 
to  the  assignee  within  a  stated  period,  and  the  debt  so  incurred 
was  less  than  the  amount  of  the  fund  garnished,  the  judgment  for 
the  intervenors,  had  their  rights  been  asserted  in  apt  time  to  render 
their  appeal  from  the  justice  regular,  should  have  bec^n  for  only  so 
much  of  the  fund  as  was  necessary  to  satisfy  their  demand,  and 
judgment  in  favor  of  the  plaintiff  in  the  attachment  should  have 
been  given  for  the  balance.    lb, 

96.  Eminent  Domain  —  Appeal  from  Judgment  Awarding 
Damages. —  The  rights  of  the  owner  of  a  mining  claim  to  the  sur- 
face of  his  location  are  dependent  on  the  relation  which  the  vein 
in  its  course  and  direction  bears  to  the  surface:  and  where,  on  ap- 
peal, under  the  act  of  1885,  from  a  judgment  awarding  damages  m 
a  proceeding  to  condemn  the  surface  of  a  mining  claim,  the  abstract 
fails  to  show  the  direction  and  course  of  the  vein,  the  judgment 
will  not  be  reversed  on  the  alleged  ground  that  the  evidence  did 
not  show  the  owner's  right  to  the  surface  ground.  It  was  incum- 
bent on  the  petitioner  to  show  that  such  right  did  not  attach.  Colo. 
Mid.  Ry  Co.  v.  Croman  et  al.,  381. 

97.  Landlord  and  Tenant  —  Continuing  Tenancy.—  In  an  ac- 
tion against  a  tenant  to  recover  rent  for  the  demised  premises  dur- 
ing the  term  contracted  for,  and  a  further  sum  for  another  term  to 
which,  as  alleged,  the  terms  of  the  original  lease  had  been  extended 
by  mutual  agreement,  the  defenses  being  payment  as  to  the  original 
term,  and  non-occupancy,  and  title  in  a  third  person,  as  to  the  ex- 
tended term,  it  was  not  error,  under  the  defenses,  to  admit  evi- 
dence of  title  in  a  third  party,  subject  to  the  conclusion  of  the  court 
as  to  the  continued  occupancy  by  the  lessee  under  the  alleged  agree- 
ment. A  finding  and  judgment  for  the  lessor,  the  testimony  not 
having  been  preserved,  leaves  no  ground  of  reversal.  Knoides  v. 
Innman,  385. 

98.  Foreclosure  of  Chattel  Mortgage  in  Equity  —  Injunc- 
tion IN  Au>.~  In  a  suit  in  equity  against  the  administrator*  of  an 
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estate  to  foreclose  a  chattel  mortgage  upon  the  prf»perty  executed 
bj  the  deceased  in  his  life-time,  the  granting;  of  an  injunction 
against  the  disposal  of  the  property  pending'  the  foreclosure  pro- 
ceeding in  no  way  affects  the  jurisdiction  of  the  court,  or  the  valid- 
ity of  the  action  to  foreclose,  on  the  merits  of  the  controTeray. 
The  power  of  sale  contained  in  such  a  mortgage  does  not  prevent 
Its  foreclosure  by  an  action  brought  for  that  purpose.  BenneU  r. 
Reef,  481. 

99.  Plea  of  Feaud  and  Demand  foe  Pboducttion  of  Boox&— 
In  an  action  to  foreclose  a  chattel  mortgage,  a  plea  that  the  mort- 
gage was  obtained  by  fraud  and  misrepresentation,  without  specify- 
ing in  what  it  consisted,  is  faulty;  so,  likewise,  a  general  demand 
for  the  production  of  all  defendant's  books  of  accounts,  without 
specifying  any  particular  book,  or  accompanied  by  a  statement  that 
any  book  was  expected  to  show  anything  to  impeach  the  indebted- 
ness claimed,  is  insufficient  to oonstitute  its  denial  a  reversible  ei^ 
ror.    lb, 

100.  Admissibility  of  Disseevino  Lettebs  of  Defendant.— 
Letters  written  a  creditor  in  his  life-time  by  a  debtor,  containing 
diKserving  admissions,  are  competent  evidence  against  the  latter  in 
an  action  against  him  by  the  administrator  of  the  creditor,  after  bis 
decease,  without  accounting  for  their  custody  during  the  interval. 
Proof  that  the  letters  are  genuine  is  all  that  can  be  required. 
Cooper.  V,  Perry,  Adm'r,  486. 

101 .  Peevious  Decxaeations  of  Witness  as  Evidence.—  Where 
it  is  shown  that  a  witness,  not  a  party  to  the  action,  has  made 
declarations  out  of  court  contrary  to  his  sworn  testimony,  such 
previous  declarations  are  admissible  as  affecting  the  credibility  of 
the  witness,  but  not  as  substantive  evidence  in  the  case.  Union 
Coal  Co.  r.  Edman,  488. 

103.  WfeEN  Vebdict  Should  Be  Dieected.— Where  no  evidence 
has  been  introduced  tending  to  sustain  a  material  and  controverted 
averment  of  the  complaint,  in  the  absence  of  any  motion  for  a  non- 
suit or  other  relief,  it  is  error  to  refuse  to  direct  a  verdict  in  favor 
of  defendant     lb. 

108.  Mateeial  Allboations  Undbnied.- a  material  allegation 
of  the  complaint  not  denied  in  the  answer  will  be  taken  as  confessed. 
Teller  et  al,  v.  Hartman  et  al„  447. 

104.  An  Excbssiyb  Veedict  — How  EttEOE  May  Be  Cueed.— 
When  items  are  improperly  included  in  a  verdict  the  error  may  be 
cured  by  remitting  the  amount  prior  to  judgment.     Ih. 

105.  Specific  Pbeformance  —  Sale  of  Land  by  Agent.— 
Where  suit  is  brought  for  the  specific  performance  of  a  contract 
made  by  an  agent  for  the  sale  of  land,  unless  there  has  been  a  sub- 
sequent ratification,  it  must  appear  that  the  prior  authority  con- 
ferred upon  the  agent  was  strictly  pursued.    Speer  v,  Craig,  478. 

106.  Bueden  of  Peoof  that  Agent  Pursued  His  Authoeity. 
The  plaintiff  has  the  burden  of  establishing  such  compliance  by 
the  agent  when  the  question  is  properly  in  issue  under  the  plead- 
ings,    lb* 

107.  Departure  from  Authority  by  Agent  —  Risk  by  Pur- 
chaser.—The  departure  from  the  agent's  authority  may  be  so  pal- 
pably in  the  interest  of  his  principal  that  a  court  of  equity  will 
decree  specific  performance.  But  in  general  the  conclusion  of  the 
agent  and  purchaser  that  a  contract  is  more  favorable  to  the  prin- 
cipal than  the  terms  of  the  agency  authorize  is  subject  to  the  risk 
of  refusal  by  the  principal  to  consummnte  the  contra^^     lb, 

108.  PuEADiNO  —  Waiver  of  Verified  Answee.— The  statutory 
privilege  accorded  plaintiff  ot  requiring  a  verified  answer,  by  veri- 
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fy ing  his  complaint,  may  be  waived.  Such  waiver  takes  place  where 
a  replication  to  the  answer  is  filed,  the  cause  is  set  for  trial,  and  the 
day  of  trial  arrives  before  objection  is  interposed  for  the  want  of  a 
verified  answer.    lb, 

109.  Judgment  on  Plbadinqs—When  Motion  Therefor  Im- 
proper.—  Technically  a  motion  for  judgment  on  the  pleadings,  be- 
cause of  the  failure  to  verify  the  answer,  is  inaccurate.  This  motion 
is  usually  interposed  only  where  one  or  more  of  the  material  aver 
inents  of  fact  in  the  complaint  or  answer  are  admitted  or  left  uude- 
nied  by  the  answer  or  replication.    lb. 

110.  Striking  Answer  from  Files— Judgment  by  Default.— 
The  proper  motion  in  the  premises  is  to  strike  the  unverified  an- 
swer from  the  files  and  for  judgment  as  by  default.     Jb. 

111.  Motion  for  Judgment  Upon  Pleadings.  How  Regarded. 
In  passing  upon  a  motion  by  one  party  for  judgment  upon  the 
pleadings,  after  issue  joined,  all  the  material  allegations  of  the  op- 
posite party  must  be  taken  as  true;  and  if  the  pleadings  of  tl^e  op- 
posite party,  though  defective  in  form,  are  nevertheless  sufilcient 
m  substance  to  sustain  a  judgment  in  his  favor,  the  motion  should 
not  he  granted.    Rice  v.  Bush.  4H4. 

112  Qeneral  Averment  of  Ownership,  When  Sufficient. — 
The  allegations  of  the  complaint  being  that  two  certain  persons, 
naming  them,  were  the  e<|uitable  owners  of  certain  real  estate,  but 
that  the  legal  title  stood  in  the  name  of  one  only,  held,  that  such 
averment  of  ownership  was  sufficient  in  substance  as  against  a 
motion  for  judgment  upon  the  pleadings,  though  the  same  might 
have  been  obnoxious  to  a  special  demurrer,  or  to  a  motion  to  make 
more  definite  and  certain.    lb, 

1 18.  Duplicate  Statements  in  Pleading.—  Duplicate  statements 
for  the  same  cause  of  action  are  not  absolutely  prohibited  by  the 
code;  they  are  sometimes  permissible,  as  where  the  party  cannot 
reasonably  anticipate  the  evidence  so  as  to  safely  go  to  trial  upon  a 
single  statement     Cramer ,  Sheriff,  etc.,  v.  Oppenstein,  504. 

114.  Unnecessary  Statements,  How  Expunged.— When  the 
complaint  contains  three  statements  of  the  same  cause  of  action,  it 
is  not  error  to  deny  a  motion  to  strike  out  the  first  and  second ; 
Uiough  a  motion  to  require  the  plaintiff  to  elect  which  cause  or 
causes  of  action  he  would  rely  on,  and  that  the  residue  be  struck 
out.  might  be  granted  in  whole  or  in  part.    lb. 

115.  Variance  Between  Complaint  and  Proof.— It  is  neither 
necessary  nor  proper  to  anticipate,  in  a  complaint,  circumstances 
which  may  transpire  at  the  trial ;  and  no  advantage  can  be  taken  of 
a  variance  between  the  case  made  on  the  trial,  and  that  stated  in 
the  complaint  when  produced  in  this  way.  Travelers*  Ins.  Co,  v, 
Jones.  515. 

116.  Error  Relating  to  Testimony  —  Cured,  When  and  How. 
When  certain  testimony  has  been  erroneously  admitted  and  sub- 
mitted to  the  jury,  the  error  may,  under  certain  circumstances,  be 
cured  by  a  modification  of  the  verdict  and  judgment  ho  as  to  save 
the  necessity  of  a  new  trial.     Town  of  tkilida  v.  McKinna,  528. 

117.  Trial  by  Stipulation.— Where  parties  appear  and  by  stip- 
ulation submit  their  controversy  to  a  court  having  jurisdiction  of 
the  subject-matter  thereof,  they  cannot  afterwards  be  heard  to 
question  the  authority  of  such  tribunal.    Edwards  v.  Smith,  529. 

118.  Objections  to  Instructions,  How  Made.— Objections  to 
instructions  should  be  specific,  so  as  to  afford  the  trial  court  an  op- 
portunity for  reviewing  and  correcting  the  charge  if  found  errone- 
ous.   J6. 
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119.  Garnishment  PBocEEDiNas  —  Liability  of  Gabnisher.— 
In  the  absence  of  fraud  between  defendant  and  a  garnishee,  the 
latter  cannot  be  placed,  through  garnishment  proceedings,  in  a 
worse  position  than  if  defendant's  claim  were  enforced  by  defend- 
ant himself.  And,  in  the  absence  of  statute,  if  the  assessment  or 
demand  has  not  been  previously  made  in  accordance  with  law,  the 
gurnishee  is  not  liable.     Fire  Ins,  Co.  v.  Tabor,  531. 

120.  Creditor's  Remedy  Aoainbt  Unpaid  SuBSCRipnoN.— By 
proper  proceedings  in  equity,  however,  the  unpaid  balance  of  the 
stockholder's  subscription  may  be  applied  to  tne  discharge  of  the 
corporation  debts.     ii>. 

lai.  Equity  Procedure  Statutory  in  This  State.— In  this 
state  the  rule  last  above  mentioned  is  substantially  prescribed  by 
statute,  and  the  procedure  in  equity  thus  provided  for  is  exclusive 
in  suit  by  the  creditor,  notwithstanding  the  substitution  of  a  Civil 
Code  in  place  of  the  common-law  procedure.    lb, 

123.  Appeal  from  County  Court.—  The  regularity  of  the  appeal 
is  not  essential  to  the  jurisdiction  of  the  district  court  where  the 
parties  go  to  trial  without  objection.    Mackey  v.  Briggs,  143. 

128.  Sale  of  Wife's  Land  for  Payment  of  Debts. — The  cred- 
itors of  the  husband  are  not  necessary  parties  to  a  proceeding  for 
sale  of  land  left  by  a  deceased  wife  for  payment  of  her  debts,  al- 
though they  may  intervene.     Nichols  v.  Lee,  147. 

124.  Estoppel— Identity  OF  Parties  AND  IssuE& — A  recovery 
in  one  suit  upon  isbue  joined  on  a  matter  of  title  is  conclusive  upon 
the  subject-matter  of  such  title  in  an v  suit  between  the  same  par- 
ties or  their  pri\ies.     Williams  v.  Hacker^  118. 

125.  Estoppel  in  Pais. — An  estoppel  in  pais  is  new  matter,  and 
cannot  be  relied  upon  in  evidence  as  a  defense  without  being  spe- 
cially pleaded.    Oaynor  dt  Standley  v,  Clements,  209. 

PRACTICE  IN  THE  SUPREME  COURT: 

1.  Selection  of  Jury— Discretion  of  Trial  Court. — A  large 
discretion  is  lodged  with  the  trial  judge  in  the  selection  of  jurors. 
And  where  no  positive  provision  of  statute  is  disregarded,  unless 
there  appears  to  have  been  a  gross  abuse  of  such  discretion  in  de- 
terminmg  the  Question  of  enmity  or  bias  the  supreme  court  will  not 
interfere.     Collins  v.  Bums,  7. 

2.  Appeal  to  Districtt  Court— Attachment  Traverse  Aban- 
doned.—  By  appearing  in  the  district  court  upon  appeal  thereto, 
and  retrying  the  cause  on  the  merits  without  calling  attention  to 
his  attachment  traverse,  appellant  will  be  held  to  have  abandoned 
the  dissolution  proceedimi:.    lb. 

8.  When  Suoh  Abandonment  Presumed  in  Supreme  Court.— 
Such  traverse  should  ordinarily  be  fir^  retried  in  the  appellate 
court.  If  the  record  be  silent  upon  the  subject,  it  will  be  presumed 
that  the  attempt  to  dissolve  was  not  renewed.    lb, 

4.  Dismissal  of  Appeal— Waiver  of  Personal  PRiYnjcas. 
The  right  conferred  by  section  4,  page  159,  Session  Laws  1885,  to 
have  an  appeal  dismissed  upon  failure  of  appellant  to  perform 
certain  specified  acts,  is  a  personal  privilege  which  may  be  waived 
by  appellee.     Coby  v.  Halthusen,  10. 

5.  what  Acts  Will  Amount  to  a  Waiver,— When  counsel 
for  appellee,  without  interposing  his  motion  to  dismiss,  appears  and 
procures  the  postponement  of  trial  to  a  succeeding  term,  and  at  the 
second  term  states  that  the  cause  will  be  ready  for  trial  when 
reached  in  its  order,  and  at  the  third  term  consents  to  setting  it  for 
trial,  he  waives  the  right  to  thereafter  move  for  dismisaaL    Ib^ 
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«.  Evidence  OP  Waiver  by  Extrinsic  Proofs.— And  if  it  be 
clearly  shown  by  extrinsic  proofs  that  an  unqualified  appearance 
was  made  without  interposing  the  motion  to  dismiss,  tne  waiver 
should  be  recognized  though  the  facts  showing  such  appearance 
may  not  be  affirmatively  recorded  upon  the  record  proper.     lb. 

7.  Motions  to  Dismiss  —  Diliqekob  Required.—  Motions  to 
dismiss  must  always  be  presented  at  the  earliest  reasonable  oppor- 
tunity.   Ih, 

8.  General  Objection  to  Testimony  Insufficient.—  An  objec- 
tion to  testimonv  will  not,  in  general,  be  considered  in  a  court  of 
review,  unless  the  record  shows  that  the  grounds  of  such  objection 
were  fairly  presented  to  the  trial  court.  It  is  only  where  the  testi- 
n)ony  offered  is  wholly  inadmissible  for  any  purpose  in  the  case 
that  ageneral  objection  will  suffice.     Ward  v,  Wilma^  86. 

9.  "V^^EN  Error  Not  Cause  for  Reversal.—  Error  in  refusing 
to  dissolve  a  temporary  injunction  will  not  justify  a  reversal  of  the 
final  judgment,  if  the  record  be  otherwise  free  from  objection. 
Dunne  v.  Stote^ury^  89. 

10.  Motions  and  Exceptionb,  How  Preserved.— The  general 
rule  is  that  motions  and  exceptions  cannot  be  preserved  by  tran- 
scribing them  into  the  record  proper ;  nor  can  they  be  considered 
by  a  court  of  review  unless  duly  authenticated  by  bill  of  excep- 
tions.   Rutter  et  aL  v.  Shumway,  95. 

11.  Costs  — Equity  Suits— discretion.— Where,  in  a  suit  to 
enjoin  the  infringement  of  water-rights,  the  questions  of  fact  sub- 
mitted to  the  jury  are  found  in  defendants'  favor,  and  the  chan- 
cellor finds  that  at  no  time  prior  to  the  trial  did  defendants  inter- 
fere with  or  damage  plaintiffs'  rights,  his  judgment  against  plaintiffs  - 
for  costs  will  not  be  disturbed.     Raidiffe  et  al.  v.  Ddkan  et  aL,  100. 

12.  Reversal  of  Judgment  Unsupported  by  the  Evidence.— 
A  judgment  but  slightly  supported  by  the  evidence,  and  manifestly 
against  the  weight  thereof,  cannot  be  permitted  to  stand.  Mitchell 
V.  Beedetal,  109. 

13.  Assignment  of  Error— Verdict  Not  Supported  by  the 
Evidence. —  Where  there  was  evidence  upon  which  the  jury  could 
find  the  judgment  rendered,  whatever  may  be  the  opinion  of  the 
appellate  court  as  to  the  true  merits  of  the  case,  the  verdict  will 
not  be  interfered  with,  unless  it  appears  that  they  were  actuated 
by  passion  or  prejudice.    Johnson  v,  Jones,  188. 

14.  Error  Based  on  Refusal  to  Grant  a  New  Trial.— 
Where  the  verdict  of  the  jury  is  abundantly  supported  by  the  testi- 
mony, and  no  evidence  of  passion  or  prejudice  on  part  of  the  jury 
appears,  the  supreme  court  will  not  disturb  the  judgment,  whatever 
its  opinion  may  be  as  to  the  weight  or  preponderance  of  the  evi- 
dence.   Mackey  v,  Briggs,  143. 

15.  Appeal  Under  Act  of  1885  —  Requirements  of  the  Ab- 
stract.—  In  the  prosecution  of  an  appeal  to  the  supreme  court 
under  the  act  of  1885,  the  appellant's  abstract  of  the  record  must 
contain  sufficient  of  the  proceedings  to  enable  the  court  to  fully  un- 
derstand and  determine  the  questions  presented  for  decision,  and  in 
default  of  such  an  abstract  the  appeal  must  be  dismissed.  Haley 
V.  Elliott  159. 

Itt.  Instruction  —  Appraisement  of  Damages.—  An  instruc- 
tion that  the  value  of  land  taken  in  condemnation  proceedings, 
and  damages  to  the  residue,  are  to  be  assessed  in  accordance  with 
the  situation  of  the  property  and  conditions  existing  when  petition 
was  filed,  is  reversible  error.  Twin  Lakes  H.  O,  Min,  Synd,  v.  CoUk 
Mid.  Ry  Co.,  1. 
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17.  Tax  Sale  of  Pebsonal  Phoperty  —  Regularity  of  Pbo- 
CKEDCCGS  QcEsnoKED  ON  Afpbau— Adhere  the  the  contest  below 
iDTolved  the  regaUritj  of  a  tax  sale  of  personal  property,  the  valid- 
itr  of  the  tax.  assessineiit,  levy,  sale  and  all  the  proceedings  being 
denied  by  the  appellant,  who  was  plaintiff  in  the  trial  court»  and 
the  same  questions  are  presented  here,  the  appeal  must  be  dismissed 
wbere  the  abstract  of  the  record  fails  to  contain  exempt  ideations  of 
the  tax  scheJule,  araessment  roll,  bill  of  pale  from  county  treasurer 
to  purcha:«er,  and  other  necessary  exhibits.     Holey  r.  Elliott,  150. 

18.  A  Verdict  Rescltino  from  Mistaee  or  Bias  Shouu>  Be 
S>ET  Asu>e. —  Appellee  recovered  a  verdict  and  judgment  against 
api^ellant  for  $3,845  damages  for  the  latter's  alleged  failure  to 
comply  with  his  aRre^ment  to  execute  to  appellee  a  five-years  lease 
of  a  ct>al  mine.  The  alleged  contract  and  allegations  concerning  it, 
including  appellant*s  ownership  of  the  mine,  or  authority  to  lease 
it,  were  denied  by  a  verified  answer,  and  the  answer  was  fully  sup- 
ported by  the  evidence.  The  only  witness  who  testified  to  the  mak- 
ing of  the  alleged  agreement  to  lease  was  the  plaintiff,  his  testi- 
mony being  inconsistent  with  his  complaint,  and  improbable  on  its 
face.  It  being  evident  that  tlie  verdict  was  the  result  of  mistake 
or  bia9,  it  is  within  the  rule  which  requires  such  verdicts  to  be 
promptly  set  aside.     Caldwell  v,  IVilleff,  169. 

19.  Dismissal  for  Non-oompuance  with  Rules.— An  applica- 
tion to  dismiss  a  proceeding  in  this  court  for  noii -compliance  with 
the  rules  ret^pecting  briefs  must  be  made  and  insisted  on  in  apt 
time.     Henry  r.  Trarelen*  /na.  Co,,  179. 

SO.  Appucation  to  Intervene,  Reviewable  on  Error.—  The 
denial  of  an  application  to  intervene  is  a  final  judgment  as  to  the 
petitioner  which  may  bo  reviewed  in  this  court  upon  writ  of  error. 
lb, 

21.  Error  in  Favor  of  Gokplainino  Party  Not  Ground  for 
RsvEitSAL. —  The  general  rule  is  that  a  new  trial  will  not  be  grante«l 
merely  on  the  ground  of  harmless  error;  nor  will  a  judgment  ordi- 
narily lie  reversed  for  an  error  in  favor  of  the  party  seeking  such 
reversal.  These  rules  are  applicable  to  mistakes  of  the  jury  as  to 
matters  of  fact  as  well  as  to  errors  of  the  court  as  to  matters  of  law. 
Oatftwr  dt  StandUey  v,  Clementik  909. 

22.  Error  Without  Prejudice  Not  Ground  for  Reversal.— 
Where  the  verdict  is  erroneous  simply  on  the  ground  that  it  is  for 
a  less  sum  against  defendants  than  was  warranted  by  the  evidence, 
such  error  cannot  be  said  to  be  one  affecting  their  suljstanttal  rights; 
and  if  the  plaintiff  does  not  complain,  the  judgment  should  not  be 
reversed  merely  on  the  ground  of  such  error.     lb, 

2S,  The  Jury  Judges  of  the  Weight  of  EviDENCfE.— Inadvil 
action  triable  by  iury  as  a  matter  of  right,  if  there  be  evidence 
tending  to  establish  the  plaintiff^s  cause  of  action  in  substance  as 
alleged,  the  verdict  will  not  be  disturbed  merely  on  the  ground  that 
there  is  evidence  of  an  opposite  tendency.  Colo,  Mid,  iPy  Co,  v, 
O'BHen,  219.  ^ 

24.  Exceptions,  How  Preserved. —  A  recital  in  the  minutes 
made  by  the  clerk,  to  the  effect  that  the  ruling  or  judgment  of  the 
court  is  excepted  to,  is  not  suflficient  to  preserve  such  exception. 
Exceptions  to  the  rulings  and  decisions  of  the  court  can  be  pre- 
served only  by  bill  of  exceptions  duly  signed  and  sealed  by  the  pre- 
siding judge.     German  Nat,  Bank  v,  Elwood,  244. 

25.  writ  of  Error,  What  Not  Office  of.— It  is  not  the  office 
of  a  writ  of  error  to  relieve  a  party  from  his  own  mistakes  or  omis- 
sions in  the  lower  court    lb. 
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26.  Afpellaie  Proceedings,  How  Prosecuted.— A  review  by 
the  supreme  court  upon  writ  of  error  must  be  proeecuted  upon  mat- 
ters appearing  in  the  record,  and  not  upon  ex  parte  matters  intro- 
duced afterwards.    /&. 

27.  Failure  of  Party  to  Defend  Suit.—  Issues  regularly- 
found  by  a  trial  court  cannot  be  disturbed  by  a  party  who  failed  to 
introduce  evidence  at  the  trial.     Lothrop  v.  Union  oanh,  257. 

28.  Evidence— Defective  Transcript  and  No  ExcEPnoit  to 
Judgment. —  The  supreme  court  will  not  examine  the  evidence  to 
determine  its  weight  where  the  record  does  not  purport  to  contain 
all  of  it,  or  where  no  exception  was  saved  to  the  judgment.  Hoch" 
mark  v.  JHchler^  263. 

29.  Evidence  »  Error  Without  Prejudice.— Where  evidence 
favorable  to  appellant  is  erroneously  admitted,  the  error  is  without 
prejudice  and  not  ground  for  reversal.     Wray  v.  Carpenter,  271. 

80.  Instructions— Record  Shouu)  Show  What  OBJEcnoNS 
Were  Made.— Section  8b7,  Civil  Code,  abolishes  the  formality  of 
notine  exceptions  to  the  giving  of  instructions.  But  the  record 
hhould  show  that  by  some  proper  objection  attention  is  invited  to 
the  alleged  error  and  opportunity  given  for  its  correction  at  the 
time.    lb. 

81.  Court  of  Appeals — Construction  of  Act  Creating.—  The 
court  of  appeals  created  by  the  act  under  consideration  is  subject  to 
the  Bupenn tending  control,  and  guided  by  the  decisions,  of  the 
supreme  court.  In  all  cases  that  might  under  an^  circumstances 
go  in  the  first  instance  to  the  supreme  court,  the  judgment  of  the 
court  of  appeals  is  still  subject  to  review  by  the  superior  tribunal. 
People  V.  Richmond,  274. 

82.  Supreme  Court  Decisions  —  When  the  Higher  Author- 
ity.—  The  court  of  appeals  should  voluntarily  yield  its  judgment  in 
case  of  difference  of  opinion  upon  the  same  legal  propositions  to  that 
of  the  higher  tribunal.  If  that  court,  however,  insists  upon  a  con- 
trary view  as  to  the  same  question  in  the  same  case,  an  appropriate 
remedy  will  be  found  to  enforce  the  law  as  declared  by  the  supreme 
court*  Ih, 

88.  Writs  of  Error,  Statutory  and  Constitutional  Regula- 
tion.— Writs  of  error  from  the  supreme  court  may  be  forbidden  by 
statute,  unless  preserved  by  the  constitution.  But  that  instrument 
only  saves  this  proceeding,  so  far  asordinsry  appellate  purposes  are 
concerned,  to  review  the  judgments  of  county  courts.     Ih. 

84.  Superintending  Control  of  Supreme  Court.— The  super- 
intending control  given  by  se^ion  2,  article  6,  aforesaid,  refers 
primarily  to  courts,  not  to  parties  or  cases.  It  was  not  designed  for 
ordinary  appellate  jurisdiction,  but  to  keep  subordinate  courts 
within  bounds  and  to  insure  the  harmonious  working  of  the  judicial 
system.    lb. 

86.  Revolutionary  Intent  of  Legislation  Not  Presumed.— 
A  legislative  attempt  to  interfere  with  the  existence  or  supremacy 
of  the  supreme  court  to  change  the  nature  of  its  jurisdiction  and 
duties,  or  to  take  away  its  utility,  would  be  declared  void.  But  the 
supreme  court  will  not  indulge  the  judicial  presumption  that  the 
legislature  may  be  guilty  of  such  revolutionary  conduct.    lb. 

8a  Eminent  Domain  —  Failure  of  Verdict  to  State  Bene- 
fits.—  In  a  trial  to  a  jury  to  condemn  the  right  of  way  through  a 
tract  of  land  under  the  eminent  domain  statute  (Civil  Code,  pec.  254), 
where  the  court,  although  requested,  refuses  to  instruct  the  jury 
that  their  verdict  should  be  in  language  and  form  as  provided  in 
tl:e  act,  and  the  verdict  fails  to  state  the  amount  and  value  of  the 
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benefit,  if  any,  to  the  land  not  taken,  as  required  by  the  act,  and 
the  court  refusea  to  set  aside  the  verdict  and  grant  a  new  trial,  the 
judgment  will  be  reversed.     D,  it  R.  O.  R.  R.  Co.  r.  Stark,  291. 

37.  Variance  and  Inoonsistencibs  Between  Complaint,  Efi- 
DBNCB  AND  DECREE. —  Where  the  allegations  of  a  petition  for 
equitable  relief  in  a  cause  are  denied  by  the  answer,  and  there  is 
,  no  sufficient  proof  of  any  material  allegation,  or  of  any  material 
fact  necessary  to  suport  a  decree  for  the  relief  sought,  and  the  de- 
cree rendered  is  at  variance  with  both  the  evidence  and  the  allega- 
tions of  the  petition,  it  cannot  be  sustained.     Oreer  v.  Heisert  806. 

88.  Bill  of  Particulars  Not  Part  of  Recx)Rd  Proper.— A  bill 
of  particulars  is  not  a  part  of  the  record  proper.  This  court  cannot 
take  notice  that  a  paper  certified  in  the  transcript  as  a  bill  of  partic- 
ulars was  the  bill  in  controversy  at  the  trial,  nor  that  some  other  or 
further  bill  was  not  furnished  in  due  time.  Such  mattt-rs  cannot 
be  effectually  reviewed  on  error  unless  they  are  definitely  preserved 
by  bill  of  exceptions  together  with  the  rulings  of  the  trial  court 
thereon.     Fryer  v.  Breeze  et  aL^  828. 

89.  Error  Without  Prejudice  Not  Ground  for  Reversal.— 
A  mere  technical  variance  between  the  pleadings  and  proofs,  not 
noticed  at  the  trial,  which  does  not  prejudice  the  opposite  party, 
will  not  be  considered  in  the  appellate  court  for  the  first  time  as  a 
ground  for  reversal.    lb. 

40.  Prosecution  Under  Ordinance,  When  a  Civil  Action.— 
A  profifcution  under  a  municipal  ordinance  for  an  offense  not  pun- 
ishable by  general  statute  is  not  a  criminal  proceeding,  but  a  civil 
action*  and  a  judgment  in  such  action  against  the  municipality  may 
be  reviewed  on  error.     City  of  Durango  r.  Reinnberg,  327. 

41.  Bill  of  Exceptions,  when  Judgment  Entered  at  Term 
Subsequent  to  Trial.—  When  the  trial  is  had  at  one  term,  and 
the  final  judgment  is  not  entered  until  a  subsequent  term,  an  order 
fixing  the  time  within  which  a  bill  of  exceptions  may  be  filed,  made 
at  tiie  time  of  the  entry  of  judgment,  is  sufficient  authority  for  in- 
cluding in  the  record  the  prior  proceedings.    Cowan  t).  Cowan^  835. 

43.  Exceptions  Necessary  for  Review  of  Rulings  on  Tssn- 
MONY. —  The  rulings  upon  the  admission  and  rejection  of  testimony 
made  at  the  trial,  if  excepted  to  at  the  trial,  may  be  reviewed  upon 
apf)eal,  although  no  fornnal  exception  to  the  overruling  of  the  mo- 
tion for  a  new  trial  was  taken,    lb. 

48.  Verdict  for  Damages  Alleged  to  Be  Excessive.— Incase 
of  an  unwarranted  interference  w*ith  the  personal  liberty  of  a  citi- 
zen, under  circumstances  indicating  an  oppressive  use  of  a  supposed 
authority,  a  court  of  last  resort  cannot  say  that  a  verdict  for  ^,000 
damages,  though  unusually*  large,  is  excessive,  it  being  the  result 
of  the  third  trial  of  the  action  to  a  jury.  Union  Dqpot  6b  Rtnlway 
Co,  V.  Smith,  l*«l. 

44.  Eminent  Domain  —  Appeal  from  Judgment  Awardino 
Damages. —  Where,  on  appeal  under  the  act  of  1885,  from  a  judg- 
ment  awarding  damages  in  a  proceeding  to  condemn  the  surface  of 
a  mining  claim,  the  abstract  fails  to  show  the  direction  and  coiiise 
of  the  vein,  the  judgment  will  not  be  reversed  on  the  allegnl 
ground  that  the  evidence  did  not  show  the  owner's  right  to  the  sur- 
face ground.  It  was  the  petitioner's  duty  to  show  that  such  right 
did  not  attach.     Colo.  Mid.  Ry  Co.  v.  Croman  etnL,  881. 

45.  Evidence  Not  Preserved. —  Where  no  error  is  apparent  on 
the  face  of  the  record  and  the  evidence  has  not  been  preserved, 
there  is  no  ground  for  reversal.     Knowles  v.  Innman,  885. 

46.  Practice  in  the  Supreme  Court— Exceptions,  and  As- 
signments of  Error,  Necessary   to  a  Review. — Tlie  settled 
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J  practice  of  the  supreme  court  precludes  the  review  of  Questions  of 
act  determined  by  the  trial  courts,  unless  exceptions  be  saved  to 
the  judgment,  and  the  matter  sought  to  be  reviewed  is  duly  as- 
signed for  error.    Rocky  Mt.  Nat  Bank  et  ah  v.  McCaskill,  408. 

47.  Plea  op  Fraud  and  Demand  for  Production  op  Books.— 
In  an  action  to  foreclose  a  chattel  mortgage,  a  plea  that  the  mort- 
gage was  obtained  b^  fraud  and  misrepresentation,  without  speci- 
fying in  what  it  consisted,  is  faulty :  so,  likewise,  a  general  demand 
for  the  production  of  all  defendants'  books  of  accounts,  without 
specifying  any  particular  book,  or  accompanied  by  a  statement  that 
any  book  was  expected  to  show  anything  to  impeach  the  indebted- 
ness claimed,  is  insufficient  to  constitute  its  denial  a  reversible 
error.     Bennett  r.  Reef,  431. 

48.  Counter-claim  —Burden  of  Proop  —Verdict.— The  burden 
of  proof  being  upon  the  defendant  to  establish  his  counter-claim  or 
defense,  a  verdict  of  a  jury  in  favor  of  the  plaintiff,  where  the  evi- 
dence is  conflicting  and  tends  to  overthrow  the  defense,  will  not  be 
disturbed.     Cooper  v.  Perry ^  Adm*r^  486. 

49.  When  Ve&dict  Should  Be  Directed.  —  Where  no  evidence 
has  been  introduced  tending  to  sustain  a  material  and  controverted 
averment  of  the  complaint,  in  the  absence  of  any  motion  for  a  non- 
suit or  other  relief,  it  is  error  to  refuse  to  direct  a  verdict  in  favor 
of  defendant.     Union  Coal  Co.  v.  Edman,  438. 

50.  Appeal— Error  Not  Injurious  to  Appellants.— Upon  an 
appeal  by  a  part  of  the  defendants  against  whom  a  judgment  is 
rendered,  error  in  the  judgment,  affecting  only  a  defendant  not  ap- 
pearing, IV ill  not  be  considered.  Teller  et  al.v.  Hartman  et  ai., 
447. 

61.  Matters  Not  op  Record  Not  Reviewable.— As  an  appel- 
late court,  this  court  cannot  properly  take  cognizance,  through 
stipulation  of  counsel,  of  matters  not  in  the  record;  nor  can  it 
properly  express  its  opinion  upon  controverted  legal  questions  in 
advance  of  their  adjudication  or  presentation  in  the  nisi  prius 
courts.     Kelley.  Adm*x,  v.  Union  Pac,  R'y  Co.^  455. 

52.  Charge  to  Jury— Presumption  on  Defective  Record.— 
"When  the  charge  to  the  jury  is  not  embodied  in  the  record,  the 
supreme  coutt  will  presume  that  it  correctly  stated  the  law  of  the 
case.     Klink  v.  People.  467. 

58.  Testimony  in  Criminal  Cases  —  Accomplice  —  Corrobo- 
rating Circumstances. — The  testimony  of  an  accomplice  is  received 
with  caution  and  regarded  with  suspicion.  The  great  importance 
of  corroborating  tebtimony  or  circumstances  is  always  urged  upon 
juries,  and  verdicts  of  conviction  are  seldom  sustained  in  the  total 
abpence  thereof.     lb, 

54.  Newly-discovered  Evidence— Testimony  of  Accused.— 
Testimony  of  the  accused  concerning  his  whereabouts  on  the  day 
of  the  forming  of  a  conspiracy  to  commit  crime  is  not  newly-dis- 
covered evidence.  Besides,  proofs  of  his  whereabouts  mentioning 
no  particular  hour,  and  which,  if  true,  nevertheless  leave  ample 
opportunity  for  his  being  present  and  participating  in  the  conspir- 
acy, are  not  so  material  as  to  render  the  court's  ruling  denying  a 
new  trial  reversible  error.     Ih. 

66.  Dismissal  of  Appeal— Special  Appearance.— The  entry 
of  a  special  appearance  for  the  pur|K>de  of  moving  to  dismiss  an 
appeal,  even  though  different  grounds  of  dismissal  are  urged,  is 
not  a  general  appearance.     Callahan  v.  Jennings.  471. 

56.  Order  Gkantino  Appeal  Aided  by  appeal  Bond. —  An 
order  by  the  county  court  granting  an  appeal  and  fixing  a  time  for 
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filing  the  appeal  bond  is  neoeasary.  But  when  such  order  is  silent 
as  to  whether  the  appeal  is  aliow^  to  the  district  or  supreme  court, 
and  a  bond  properly  conditioned  is  approved  and  filed  perfecting 
the  appeal  to  the  former  court,  it  will  be  presumed  that  the  pro- 
ceeding was  regular  and  the  appeal  will  be  sustained,  even  though 
the  order  also  specifies  time  for  filing  a  bill  of  exceptions.    Id, 

57.  Insufficiknt  Evidknce  to  Support  Judgment.— Where, 
upon  inspt*ction  of  the  record  of  a  criminal  cause,  the  evidence  is 
found  to  be  insufficient  to  sustain  the  judgment,  it  will  be  reversed. 
Clarke  r.  l^opls,  511. 

68.  Oejectioks,  When  to  Be  Preseoted.—  Objections  to  plead- 
ings and  evidence  raised  for  the  first  time  in  this  court  must  be 
considered,  if  at  all,  with  much  aVow  nee.  The  erroneous  admis- 
sion of  evidence  may,  under  certaiu  circumstances,  be  cured  by  a 
modification  of  the  verdict  and  judgment.  Toicn  of  Salida  v. 
McKinna,  528. 

59.  Decree  of  Ditorcie  Fraudui-enti-y  Procured.—  When  it 
is  made  to  appear  that  fraud  has  been  practiced  on  both  the  defend- 
ant and  the  court  in  procuring  a  decree  of  divorce,  it  will  be 
promptly  set  aside.    Morton  v,  Morton^  858b 

PRESUMPTION: 

I,  Silence  of  Attachment  — Record.— Where  the  record  is 
silent  as  to  the  trial  of  a  traverse  in  attachment,  it  will  be  presumed 
that  the  attempt  to  dissolve  the  attachment  was  not  made  in  the 
court  belQw.     Collins  v.  Bums^  7. 

d.  Presumptions  in  Favor  of  Judicial  Records,—  The  records 
and  judgments  of  a  court  of  general  jurisdiction  are  presumed  to 
be  regular  and  free  from  all  jurisdictional  defects  as  well  as  other 
errors,  unless  the  contrary  clearly  appears.  Oertnan  Nat  Bank  r. 
£/in>od,  244. 

8.  Witnesses  —  CR068-EXAMINATION  of.— In  order  that  a  party 
may  have  the  benefit  of  the  testimony  of  a  witness  given  in  his  di- 
rect examination,  it  is  essential  that  the  party  against  whom  the 
testimony  is  introduced  should  be  allowed  to  cross-examine  for  the 
purpose  of  testing  the  accuracy  and  credibility  of  the  witness;  and 
prejudice  will  generally  be  presumed  where  such  right  is  denied. 
Lot/trop  V,  Roberts^  250. 

4.  Rkvolutionary  Intent  of  Legislature  Not  Presumed.^ 
The  supreme  court  will  not  indulge  the  judicial  presumption  that 
the  legislature  may  be  guilty  of  revolutionary  conduct.  Ute  Pieo- 
pie  V.  Richmond,  274. 

5.  Presumptions  Concernino  Undecided  Objections  to  Evi- 
dence.—  In  a  trial  to  the  court  wherein  the  testimony  of  one  wit- 
ness was  received  subject  to  an  objection  to  its  competency  **  to  be 
decided  on  the  final  hearing,"  and  the  te^timony  of  another  witness 
'*  subject  to  the  motion  to  strike  out,'*  and  the  record  is  silent  ss  to 
any  further  action  of  counsel  concerning  the  same,  by  objection, 
motion,  exception  or  otherwise,  and  also  silent  as  to  any  further 
ruling  of  the  court  in  respect  thereto,  the  presumption  is  that  the 
court,  of  its  own  motion,  disregarded  all  improper  testimonv  and 
based  its  finding  and  judgment  on  competent  evidence  only.  !Z>XR^ 
e/ers'  Ins.  Co.  v.  Murray,  295. 

6.  Limitations  of  the  Act  of  1881  Construed.—  The  failure 
of  the  plaintiff  to  file  his  claim  for  water  previous  to  the  adjudica- 
tion, or  for  a  review  of  the  decree  within  two  years  afterwards,  as 
required  bv  the  statute,  did  not  raise  the  legal  presumption  that  he 
had  uo  rights,  or  that  he  intended  to  waive  any  rights  he  may  have 
had ;  and  such  a  case  is  not  within  the  bar  of  the  statute,  notwitb- 
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standing  the  seeming  want  of  harmony  between  the  different  sec- 
tions thereof.    Oreer  v.  Beiser,  806. 

7.  Fraud  —  How  Estabushbd.—  Fraud  must  be  proved,  and  is 
never  to  be  presumed ;  but  a  resort  to  presumptive  evidence  may 
be  had  to  establish  it.  Lest,  however,  juries  should  indulge  in  pre- 
sumptions of  fraud  from  insufficient  facts  or  circumstanceB,  appro- 

Sriate  instructions,  if  requested,  should  be  given  by  the  court. 
farsh  V.  Cramer,  831. 

8.  M AiLiNQ  or  Copy  of  Summons  to  Non-bbsident  Defendant — 
Presumption. —  Where  it  is  shown  that  a  copy  of  the  summons  in 
a  cause  brought  against  a  non-resident  defendant  was  properly  ad- 
dressed and  mailed  to  the  defendant,  whose  place  of  residence  was 
well  known,  where  she  had  resided  for  years,  and  was  accustomed 
to  receive  her  mail-matter  regularly,  but  that  the  same  was  not  re- 
ceived by  her,  it  will  be  presumed,  in  the  absence  of  proof  to  the 
contrary,  that  the  sender  omitted  to  prepay  the  postage.  Morton 
V,  Morton,  858. 

9.  Charge  to  Jury — PRSsuMPnoN  on  DEFScnvE  Record. — 
When  the  charge  to  the  jury  is  not  embodied  in  the  record,  the  su- 
preme court  will  presume  that  it  correctly  stated  the  law  of  the  case. 
Klink  17.  People,  467. 

10.  PRBSUMFTION  OF  INNOCENCE. — The  defendant  in  a  criminal 
case  is  entitled  to  every  presumption  of  innocence  consistent  with 
the  evidence  in  the  case.     Clarke  v,  People,  611. 

PRINCIPAL  AND  AGENT: 

1.  Purchase  BY  Agent  of  Undisclosed  Principal— Instruc- 
tions.— An  instruction  that,  if  the  defendant  bought  wood  from 
the  plaintiff  for  another  person  without  disclosing  his  agency,  he 
thereby  rendered  himself  liable  for  its  value  at  the  plaintiff *s  option, 
the  latter  having  neither  knowledge  nor  notice  of  the  agency,  states 
the  law  correctly.  It  is  no  ground  of  objection  to  the  judgment  of 
a  trial  court,  that  the  court  failed  to  instruct  the  jury  upon  a  point 
concerning  which  no  instruction  was  asked.  Mackey  v,  Briggs, 
148. 

2.  Unauthorized  Acts  of  Agent  Void  Without  Ratification. 
A  contract  with  defendant,  who  was  an  agent  of  a  mercantile 
house,  made  by  a  traveling  salesman  of  the  plaintiffs',  to  cancel  a 
debt  due  the  latter  house  from  the  firm  of  which  defendant  was 
formerly  a  member,  in  consideration  of  his  buying  goods  for  his 
present  employers  from  the  plaintifiPs,  constitutes  no  defense  to  an 
action  tor  tne  debt.    Burlodc  v.  Cross,  162. 

8.  Fraud  of  Fiduciary  Representattve.—  One  who  is  con- 
fidential adviser  and  agent  in  the  management  and  sale  of  a  mining 
claim  cannot  retain  an  interest  therein,  secured  in  fraud  of  the  own- 
er's rights.    Seymour  v.  Fisher,  188. 

4.  ^AL  Estate  Broker— When  Entitled  to  Commission. — 
When  an  agent  or  broker  in  good  faith  has  introduced  to  his  prin- 
cipal an  acceptable  purchaser  willing  and  financially  able  to  buy 
on  the  terms  named  by  the  principal,  he  is  entitled  to  his  commis- 
sion even  though  through  the  fault  of  the  principal  the  sale  does 
not  actually  take  place.     Wray  v.  Carpenter,  271. 

5.  Commission  Not  Defeated  by  Purchaser's  Sxtbsequent  De- 
fault.—  When  a  sale  to  the  purchaser  thus  introduced  by  the 
agent  is  consummated,  the  agent  Is  entitled  to  his  commission  even 
though  it  mav  afterwards  transpire  that  the  purchaser  is  unable  to 
meet  deferred  payments  as  they  become  due.    lb. 

Vol.  16—40 
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0.   A  LRASE  GiVlEN  BT  AN  AGRNT  AND  RATIFIED  BT  HlB  PSIKa- 

PAL  Cannot  Be  Repudiated.—  Where  an  owner  gires  his  agent 
authority  to  rent  his  premises,  and  it  is  not  shown  whether  the  au- 
thority of  the  agent  as  to  the  length  of  the  lease  was  limited  or  not. 
and  the  agent  leases  for  two  years,  while  the  owner  claims  that  he 
had  no  authority  to  execute  a  lease  for  more  than  a  year,  but  not- 
withstanding accepts  rent  from  the  tenants  for  four  months  after 
the  end  of  the  fin»t  year,  lie  thereby  ratifies  the  lease  for  the  entire 
term,  and  cannot  demand  a  higher  rent  for  the  balance  of  the  term, 
and  oust  the  tenant  for  refusal  to  pay  it.  Burkhard  v,  Mitekell, 
876. 

7.  Specific  Performance — Sauk  of  Land  bt  Agent. — Where 
Buit  is  brought  for  the  specific  performance  of  a  contract  made  by 
an  agent  for  the  sale  of  land,  unless  there  has  been  a  subsequent 
ratification,  it  must  appear  that  the  prior  authority  conferred  upon 
the  agent  was  strictly  pursued.    Speer  v.  Craig,  478. 

8.  Burden  of  Proof  that  Agent  Pursued  His  Authority.— 
The  plaintiff  has  the  burden  of  establishing  such  compliance  by  the 
agent  when  the  question  is  properly  in  issue  under  the  pleadmgs. 
lb, 

9.  Departure  from  Authority  by  Agent  —  Risk  of  Pur- 
chaser.- The  departure  from  the  agent's  authority  may  be  so  pal- 
pably in  the  interest  of  his  principal  that  a  court  of  equity  will 
decree  specific  performance.  But  in  general  the  conclusion  of  the 
agent  and  purchaser  that  a  contract  is  more  favorable  to  the  princi- 
pal than  the  terms  of  the  agency  authorize  is  subject  to  the  risk  of 
refusal  by  the  principal  to  consummate  the  contract.    lb. 

10.  Agency — One  Corporation  Acting  as  agf.nt  of  Another. 
Where  the  business  of  a  Loan  &  Trust  Company,  in  part,  was  to 
negotiate  loans  for  an  eastern  Insurance  Company,  to  whom  appli- 
cations for  loans  were  forwarded  for  approval,  and  from  whom  it 
was  accustomed  to  receive  the  moneys  to  be  loaned,  and  to  pay  over 
the  same  to  the  borrowers  on  being  satisfied  that  their  titles  to  the 
lands  offered  as  security  were  perfect,  causing  them  to  execute  and 
deliver  for  the  Insurance  Company  the  papers  necessary  to  secure 
the  loans,  on  the  terms  agreed  upon,  thereuter  collecting  and  re- 
mitting to  the  Insurance  Company,  by  its  request,  the  interest  on 
the  loans  made  as  the  same  fell  due,  such  employment  constituted 
the  Loan  &  Trust  Company  the  agent  of  the  lender,  not  the  agent 
of  the  borrowers.     Travelers^  Ins,  Co,  v,  Jones,  615. 

11.  The  Rule  of  Agfncy  Not  Changed  by  Accidenxal  Cibcum- 
stances. —  Circumstances  recited  which  were  held  not  to  consti- 
tute the  Loan  &  Trust  Company  tbe  agent  of  the  borrower.    lb. 

12.  Evidence  of  Agency.- The  fact  that  a  person  represents 
himself  in  writing  as  the  agent  of  another  is  of  itself  no  evidence 
that  he  is  such  agent.     Union  Coal  Co,  v.  Edmant  438. 

PRIORITY:  See  IRRIGATION,  I.  2,  4,  5,  7,  11,  12. 

PROBATE  COURTS:  See  ESTATES:  GUARDLAN  AND  WARD, 

PROCESS  (see,  also,  PUBLICATION): 

I.  Writ  of  Ne  Exeat  —  May  Issue  in  Behajlf  of  a  BIinob.— 
Under  section  1604,  General  Statutes,  authorising  the  district  courts 
of  the  state  to  remove  guardians  upon  the  complaint  of  any  person 
in  behalf  of  the  minor,  and  to  make  all  orders  necessary  in  the 
premis(>8  to  compel  the  guardian  to  account,  etc.,  the  writ  of  ne 
exeat  may  be  issued,  if  necessary,  to  protect  the  rights  <d  such 
minoc    People  ex  rel  Portcus  v.  barton^  Sheriff,  75. 
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2.  A  Proper  Case  for  Issuance  of  the  Writ.— It  appearing 
that  the  sole  surety  upon  the  bond  of  the  (niardian  had  become  in- 
solvent; that  the  f^ardian  had  squandered,  misappropriated  and 
embezzled  the  trust  estate:  that  he  had  failed  to  comiuy  with  the 
statute  requirmg  him  to  file  a  report ;  and  that  he  is  about  to  de- 
part from  the  state  for  the  purpose  of  cheating  and  defrauding  his 
ward,  a  proper  case  for  the  issuance  of  the  writ  of  ne  exeat  is  pre- 
sented,    lb. 

3.  Tax  Warrant  Not  JuDiciAL^PROCEsa—  A  warrant  to  collect 
taxes  is  not  a  *'  process,"  within  tHe  meaning  of  the  provision  of 
the  constitution  relative  to  judicial  proceedings,  and  it  is  not  essen- 
tial to  its  validity  that  it  shall  run  in  the  name  of  the  people.  Haley 
V.  Elliott,  1A9. 

4.  Process  Not  Always  a  Protection  to  an  Officer.— When 
the  evidence  in  a  replevin  suit  establishes  the  fact  that  an  officer 
has  taken  property  which  did  not  belong  to  the  person  against  whom 
his  process  ran,  the  taking  was  wrongful  and  the  process  affords 
him  no  justification.     Carpenter  v.  Innes^  165. 

5.  Mandamus  to  JuDiaAL  Tribxtnals. — The  writ  of  mandamus 
cannot  be  used  to  control  judicial  discretion,  but  it  may  properly  be 
invoked  to  command  a  subordinate  court  to  proceed  to  judgment. 
People  ex  rel.  Hosenfeld  v,  Oraham,  847. 

6.  Maxlinq  of  Copy  of  Summons  to  Non-resident  Defend- 
ant —  Presumption.—  Where  it  is  shown  that  a  copy  of  the  sum- 
mons in  a  cause  brought  against  a  non-resident  defendant  was  prop- 
erly addressed  and  mailed  to  the  defendant,  whose  place  of  residence 
was  well  known,  where  she  had  resided  for  years,  and  was  ac- 
customed to  receive  her  mail-matter  regularly,  but  that  the  same 
was  not  received  by  her,  it  will  be  presumed,  in  the  absence  of  proof 
to  the  contrary,  that  the  sender  omitted  to  prepay  the  postage. 
Morton  V.  Morton.  858. 

*  7.  Service  by  Pubucation  —  Time  for  Answer.— A  non-resi- 
dent defendant  upon  whom  service  of  summons  is  made  by  publi- 
cation cannot  be  considered  in  default  of  an  answer  until  tne  lapse 
of  fifty  days  after  the  last  publication  of  the  summons  required  by 
law.    lb, 

PROMISSORY  NOTES  AND  BILLS  OF  EXCHANGE: 

1.  AcrnoN  ON  Note  —  Indemnity  Unnecessary.— In  an  action 
on  a  note  given  in  payment,  among  other  things,  of  an  antecedent 
note,  the  jury  having  found  that  its  delivery  was  not,  as  contended 
by  defendant,  conditioned  on  the  surrender  of  the  antecedent  note, 
and  it  being  proven  that  such  prior  note  had  not  been  indorsed, 
there  was  no  error  in  refusing  to  compel  the  execution  of  a  bond 
of  indemnity  against  the  original  note  as  a  condition  to  recovery 
on  the  new  note.    Mackey  v,  Mackey,  184. 

d.  Promissory  Notes  —  Denial  Under  Oath.—  Where  the  ex- 
ecution of  a  promissory  note  is  denied  in  the  answer  under  oath, 
St  is  error  to  admit  the  note  until  some  proof  of  its  execution  is 
given,  but  if  the  evidence  be  afterwards  supplied,  the  error  may  be 
cured.    Lothrop  v,  Roberts,  260. 

8.  Interest  —  STiPUiJi>TiNa  for  Higher  Rate.—  Parties  may  by 
contract  stipulate  for  the  payment  of  a  higher  rate  of  interest  than 
that  specified  by  statute  to  govern  in  the  absence  of  contract  Hock' 
mark  v.  RicJder,  268. 

4.  Compound  Interest  Recognized  by  Contract.— Where,  in 
the  execution  of  a  note,  interest  is  computed  on  the  sum  loaned 
from  date  of  note  to  its  maturity  and  added  thereto,  the  principal 
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Uius  formed  to  draw  interest  at  a  rate  specified  after  the  maturity 
of  the  note,  the  transaction  recognises  compound  interest.    lb. 

5.  Yaliditt  of  Stipcultion  to  Pay  Compound  Intebbst.— 
But  compound  interest  contracted  for  in  advance  is,  in  general,  not 
recoverable.    lb, 

6.  Sams  ~  Made  After  Interest  Has  AocRUED.—Tbe  above 
rule  mijght,  however,  not  be  applied  where  the  promise  to  pay  com- 
pound interest  is  made  after  instead  of  before  the  interest  to  be 
compounded  has  accrued.    lb. 

7.  Same— Effect  Upon  Entire  TSANSAcnoN.— A  provisioD  in 
the  contract  for  the  payment  of  compound  interest  does  not  render 
the  entire  contract  usurious  and  void.  Courts  simply  decline  to  en- 
force payment  of  the  interest  upon  interest.    lb, 

B,  Promissory  Notes  —  Release  of  Co-maker.—  The  common- 
law  rule  that  the  release  of  one  of  the  makers  of  a  promissory  note 
without  the  consent  of  his  co-maker  operates  as  a  release  of  such 
oo-maker  is  applicable  to  several  as  well  as  to  joint  notes.     lb, 

9.  Alteration  of  Promissory  Note.—  The  rule  that  alterations 
of  a  promissory  note  by  attaching  additional  signatures  thereto 
operate  to  invalidate  the  instrument,  applies  only  to  non-consent- 
ing co-makers.  A  maker  who  attaches  his  signature  subsequent  to 
the  signing  by  all  of  his  co-makers,  and  who  receives  part  of  the 
consideration  obtained,  cannot  invoke  this  rule.    lb, 

10.  Execution  of  Firm  Notes  for  Individual  Purposes.— 
Without  actual  knowledge  of  the  want  of  authority  of  a  partner  to 
make  negotiable  paper  in  the  name  of  the  firm,  when  thus  made 
and  presented  for  discount,  the  lender  is  not  obliged  to  inquire  into 
the  intentions,  or  to  see  that  the  money  is  applied  to  firm  uses;  but 
it  is  otherwise  if  the  lender  knows  that  the  paper  is  not  made  for 
legitimate  business  of  the  firm,  or  that  the  money  is  obtained  to 
discharge  an  individual  debt  of  the  partner  who  executed  the  paper. 
And  while  the  burden  of  proving  that  the  lender  was  aware  «f  Uie 
wrongful  use  of  the  firm  name  is  on  the  party  asserting  the  irregu- 
larity, his  knowledge  that  the  firm  notes  so  made  were  substitntsd 
for  the  partner's  individual  notes,  with  other  circumstances  con- 
curring at  the  time,  may  authorise  a  court  to  find  Uiat  he  was  suf- 
ficiently advised  that  the  paper  was  not  being  used  for  the  legiti- 
mate business  of  the  firm.  JRocky  Mt,  Nat,  Bank  v.  McCaakeU  et  cU., 
408. 

11.  Cancellation  of  Notes.—  The  jurisdiction  of  courts  of 
equity  to  require  the  cancellation  of  instruments  given  to  secure 
the  payment  of  debts,  after  the  satisfaction  thereof,  and  to  remove 
clouds  from  titles  to  real  estate,  is  too  well  established  to  admit  of 
controversy.    Travelers^  Ins,  Co,  v,  Jones,  61S. 

PUBLIC  DOMAIN  (see,  also,  ADVERSE  CLAIM;  MINB3  AND 
MINING): 

1.  Mining  Location— TRESPASsma  Thereon.— The  owner  of  a 
Talid  mining  location  is  entitled  to  its  exclusive  possession  and  use 
as  against  all  the  world.  A  stranger  going  thereon  for  the  purpose 
of  discovering  veins,  of  cutting  and  removing  timber,  or  of  otner- 
wise  interfering  with  the  locator's  possession  and  use,  is  a  tres- 
passer.   Seymottr  v,  Fi^er^  188. 

*  2,  Interest  in  Mining  Location  Subject  to  Taxation  and 
Execution. —  The  interest  held  under  a  valid  mining  location  is  in 
this  state  subject  to  taxation,  and  liable  to  levv  and  sale  under  exe- 
cution in  satisfaction  of  the  owner's  debts.    lb, 

8.  Possessory  Rights  and  Adverse  Proceeding& —  It  is  the  set- 
tled policy  of  the  general  government  that  all  controvenies  relating 
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to  conflicting  mining  locations  be,  so  far  as  possible,  adjudicated 
prior  to  patent.  And  the  statutes  conferring  exclusive  possessory 
rights  being  in  pari  materia  with  those  relating  to  adverse  prooeed- 
ings,  both  must  be  construed  together.    Ih, 

4.   CONYEYANCE  OF  MlNIl^O  CLAIM  —  QRAMTOR  CaNNOT  ACX^UIRB 

Adverse  Claim  Thereto. —  One  invested  with  possessory  title  to  a 
mining  claim,  and  who,  in  pursuance  of  a  contract  of  sale  thereof, 
executes  and  places  in  escrow  a  deed  to  the  purchaser,  with  cove- 
nants of  warranty  against  all  adverse  claims  and  incumbrances,  ex- 
'  cept  as  against  the  United  States,  cannot  lawfully  himself  acquire 
an  adverse  claim  thereto,  while  seeking  to  enforce  the  collection  of 
the  purchase-money,  by  judgment  against  the  purchaser.  Drake 
et  ah  V,  Qilpin  Min,  Co,,  281. 

PUNISHMENT:  See  CRIMINAL  LAW,  2. 

RAILROADS:  See  COMMON  CARRIERS. 

RAILWAY  PASSENGER:  See  COMMON  CARRIERS,  1,  9. 

RATIFICATION:  See  CONTRACTS,  19.  27. 

REAL  ESTATE  BROKERS:  See  COMMISSIONS. 

REMOVAL   FROM   OFFICE:    See  MUNICIPAL   CORPORATIONS, 
9-12. 

REPLEVIN : 

1.  Replevin  Against  an  Officer.—  Replevin  will  lie  in  any  state 
court  of  competent  jurisdiction,  in  favor  of  the  owner  of  goods 
seized  by  an  officer  on  a  writ  against  a  third  person,  in  an  attach- 
ment suit  pending  in  any  other  court  of  the  state.  Carpenter  v. 
Innee,  166. 

2.  Wrongful  Seizure  Under  Attachment.— Replevin  against 
^  sheriff  for  a  wrongful  seizure  of  plain tiff^s  goods  under  an  attach- 
ment against  another  can  be  brought  in  any  court  of  competent 
jurisdiction,  and  need  not  be  brought  in  the  court  out  of  which  the 
attachment  issued.    Johneon  v,  Jones,  188. 

RES  ADJUDIC  AT  A : 

1.  Former  Recovery  Conclusivb  Evidence  in  Ejectment.—  In 
an  action  of  ejectment  brought  by  the  plaintiff  for  the  recovery  of  a 
strip  of  ground,  which  had  been  the  subject-matter  of  a  previous 
litigation  between  the  same  parties  in  the  same  court,  and  in  which 
suit  the  present  plaintiff,  on  the  issue  of  title  in  fee  tendered  by  him, 
recovered  judgment  against  the  present  defendant,  which  has  never 
been  set  aside  or  reversed,  the  record  of  such  judgment  is  competent 
evidence  in  the  plaintiff's  favor,  and  conclusive  of  the  rights  of  the 
parties.     Willianui  v.  Hacker,  118. 

2.  Estoppel— Identity  of  Parties  and  Issues.— A  recovery  in 
one  suit  upon  issue  joined  on  a  matter  of  title  is  conclusive  upon 
the  subject-matter  of  such  title  in  any  suit  between  the  same  par- 
ties or  their  privies.  The  only  inquiry  is  as  to  the  identity  of  the 
parties  and  the  issues;  and  when  it  is  apparent  from  the  record  of 
the  former  suit  that  they  are  the  same,  the  judgment  is  conclusive 
evidence  in  any  subsequent  litigation  over  the  subject-matter  of 
controversy.    76. 

&  Consequences  of  Failure  of  Adverse  Proceedings.— The 
defendant  in  this  case,  having  failed  in  his  adverse  proceedings, 
cannot  be  permitted  to  show  in  the  courts  that  the  party  applying 
for  a  patent  had  not  fully  complied  with  the  law.  Kannaugh  v. 
Quartette  M.  Co.,  841. 
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RESULTING  TRUSTS:  See  TRUSTS  AND  TRUSTEES,  9. 

REVENUE: 

1.  Intkrest  in  Mnoxo  Location  Subject  to  Taxation  and 
Execution. — The  interest  held  under  a  Talid  mining  location  is  in 
this  state  subject  to  taxation  and  liable  to  levy  and  sale  under  exe- 
cution in  satisfaction  of  the  owner's  debts.    Seymour  v,  Fisher ^  188. 

2.  Tax  Sale  of  Pebsonal  Property  —  Regularity  of  Pro- 
CEEDiNOS  Questioned  on  Appeal.— Where  the  contest  below  in- 
voWed  the  regularity  of  a  tax  sale  of  personal  property,  the  validity 
of  the  tax,  assessment,  levy,  sale  and  all  the  proceedings  beinff  de- 
nied by  the  appellant,  who  was  plaintiff  in  the  trial  court,  and  the 
same  questions  are  presented  here,  the  appeal  must  be  dismissed 
where  the  abstract  of  the  record  fails  to  contain  exemplifications  of 
the  tax  schedule,  assessment  roll,  bill  of  sale  from  county  treasurer 
to  purchaser,  and  other  necessary  exhibits.    Haley  v,  Euiott^  159. 

3.  Tax  Warrant  Not  Judicial  Process.—  A  warrant  to  coUeGt 
taxes  is  not  a  **  process,**  within  the  meaning  of  the  provision  of  the 
constitution  relative  to  judicial  proceedings,  and  it  is  not  essential 
to  its  validity  that  it  shall  run  in  the  name  of  the  people.     lb. 

BALES  OF  ORES  TO  BE  MINED:   See   MINES   AND  MINING. 
1.2.3. 

SECURITY  FOR  COSTS:   See  PRACTICE  IN  CIVIL  ACTIONS,  25. 

SHERIFFS: 

1.  Sheriff's  Costs  for  Disbursements,  When  Allowablr.— 
The  sheriff  may  be  reimbursed  in  costs  for  money  out  of  pocket  ex- 
pended by  him  in  good  faith  in  taking  and  preserving  property 
seized  under  valid  process ;  but  such  costs  are  allowable  only  to  the 
extent  of  reasonable  and  actual  as  well  as  necessary  expenditures. 
Cramer,  Sheriff,  v.  Oppensfetn,  405. 

2,  Making  Inventort,  Not  Allowable.—  The  making  of  an 
inventory  of  attached  property  is  not  a  matter  necessarily  involv- 
ing the  expenditure  of  money  out  of  pocket,  and  the  sheriff  is  not 
entitled  to  costs  therefor  in  addition  to  the  statutory  fees  prescribed 
bv  statute  for  serving  and  otherwise  executing  attachment  writs. 

8.  Dratagb,  When  Allowable.— When  the  sheriff  is  com- 
pelled to  remove  a  large  stock  of  merchandise  to  a  different  place 
lor  safe-keeping,  the  actual  and  reasonable  expense  of  dray  age  in- 
curred in  making  such  removal  may  be  allowed  in  his  bill  of  costs. 
lb. 

4.  Insurance,  Not  Allowable  Without  Consent. —  The  sheriff 
has  an  insurable  interest  in  property  seized  in  execution ;  but  he 
cannot  subject  the  execution  debtor  to  the  oost  of  insurance  with- 
out his  express  consent    lb. 

5.  No  Commissions  on  Excess  of  Sale.— The  sheriff  is  not  en- 
titled to  charge  commissions  on  the  proceeds  of  an  execution  sale 
in  excess  of  the  amount  necessary  to  satisfy  the  execution.    lb. 

6.  Auctioneer's  Commissions,  Not  Allowable  Without  Con- 
sent.—  Commissions  sre  allowed  by  statute  to  the  sheriff  to  oosi- 
pensaie  him  for  making  sale  of  proi>erty  upon  execution.  He  is 
not  entitled  to  charge  the  plaintiff  or  defendant  in  the  execution 
with  the  additional  expense  of  an  auctioneer  without  their  con- 
sent,    lb. 

7.  Moneys  Illegally  Retained  as  Fees  and  Costs  Reootsr- 
ABLE  BY  AcnoN. —  Where  the  sheriff  retains  moneys  above  his 
proper  fees  and  costs,  the  party  entitled  to  the  surplus  may  recover 
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the  88 me  by  action ;  the  remedy  in  such  cases  is  not  limited  to  a 
proceeding  to  retaz  the  BherifTs  fees  and  costs,  though  that  course 
ma  V  be  pursued ;  and  though  the  suit  may  be  for  treble  damages 
under  the  statute,  still,  under  appropriate  allegations,  there  may  be 
a  recovery  as  for  money  had  and  received.    lb, 

8.  Duty  of  Shfrifp  in  Procebdinos  Upon  Execution.— In 
seizing  and  selling  property  upon  execution  the  sheriff  is  bound  to 
pursue  with  diligence  the  course  prescribed  by  law.  with  the  view 
to  promote  the  interests  of  all  parties;  he  may  exercise  considerable 
discretion,  for  which  he  will  not  be  held  liable  so  long  as  he  acts  in 
p>erfect  good  faith  and  keeps  within  legitimate  limits ;  but  he  can- 
not safely  disregard  reasonable  business-like  requirements.  Cramer, 
Sheriff,  v.  Oppenstein,  504. 

9.  8ALBS  Upon  Defective  Inventory.— It  is  negligence  for  the 
sheriff  to  sell  a  large  amount  of  miscellaneous  merchandise  upon 
an  advertised  lii^t  which  he  knows  to  be  defective,  without  ascer- 
taining and  making  known  to  the  bidders  the  extent  of  the  dis- 
crepancy. Agreeing  to  make  a  rebate  in  proportion  to  the  shortage 
does  not  excuse  such  negligence;  and  paying  a  rebate  upon  the  un- 
coriohorated  claim  of  the  purchaser,  without  any  evidence  as  to  the 
character  and  amount  of  the  alleged  shortage,  is  still  greater  neg- 
ligence,   lb, 

10.  Sales- For  Cash  and  Unconditional.— It  is  the  duty  of 
the  sheriff  to  sell  for  cash ;  he  is  not  at  liberty  to  make  a  conditional 
sale  u^n  his  own  responsibility ;  and  where  he  accepts  negotiable 
paper  in  payment  and  makes  a  delivery  of  the  goods,  the  execution 
debtor  is  entitled  to  treat  the  reception  of  such  paper  as  a  cash  pay- 
ment,   lb. 


SPECIFIC  PERFORMANCE: 

1.  Specific  Performance  —  Enforcement  of  Contract  for 
Lease. —  Wherever  it  is  shown  that  there  is  a  definite  and  con- 
cluded legal  contract  existing  between  parties,  it  may  oe  enforced 
by  a  suit  for  a  specific  performance  Cochrane  v.  Justice  Min,  Co,, 
416. 

3.  Inabhjty  of  Lessor  to  Perform  Contract  No  Defense.— 
It  is  no  defense  to  an  action  for  specific  performance  that  defend- 
ant had  previously  leased  a  part  of  the  property  mentioned  in  the 
agreement  to  another  party  and  could  not  make  a  lease  of  the 
whole,  especially  where  the  plaintiff  was  willing  to  take  the  resi- 
due with  the  rents  of  the  portion  already  leased.     Jb, 

8.  Specific  Performance— Sale  of  Land  by  Agent.— Where 
suit  is  brought  for  the  specific  performance  of  a  contract  made  by 
an  agent  for  the  sale  of  land,  unless  there  has  been  a  subsequent 
ratification,  it  must  appear  that  the  prior  authority  conferred  upon 
the  agent  was  strictly  pursued.    Speer  v,  Craig,  478. 

4.  Burden  of  Proof  that  Agent  Pursued  His  Authority. — 
The  plaintiff  has  the  burden  of  establishing  such  compliance  bv 
the  agent  when  the  question  is  properly  in  issue  under  the  plead- 
ings.   Jb,  * 

6.  Departure  from  Authority  by  Agent  — Risk  of  Pur- 
chaser.—  The  departure  from  the  agent*s  authority  may  be  so  pal- 
pably in  the  interest  of  his  principal  that  a  court  of  equity  will  de- 
cree specific  performance.  But  in  general  the  conclusion  of  the 
agent  and  purchaser  that  a  contract  is  more  favorable  to  the  prin- 
cipal than  the  terms  of  the  agency  authorize  is  subject  to  the  risk 
of  refusal  by  the  principal  to  consummate  the  contract    lb. 
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STATITtSi  AND  STATUTORY  CONSTRUCTION: 

K  AmtAlsKMKNT  or  DAJtAOBS.— Since,  under  Uie  Godrfif  CL-^ 
Ftiw%iuw  \4  i\4onido,  tecUon  258,  the  value  of  propertr 
v\>iHWkuiuiitk>«  proceedings  is  the  actual  value  tbere^  at  ibe 
%W  ai^^nMMNVKHit*  an  instruction  that  the  value  of  the  land 
aiK)  vUn»a<c««  to  the  residue  are  to  be  assessed  in  bhwiIimh 
Ih^  9iiuai  A«  of  the  ikTojperty  and  conditions  ezistio^  at  the 

5viaK>i>  f\>r  civadiMunation  is  filed,  is  reversible  error.     Tm 
\L  U   .ViH.  v^<i  »^  Colo,  Mid.  Ry  Co  .  1. 

:i  Ji  l^^cs  ^  OnNiOHS  which  Disquauft.— ScctioB 
iVii^  v^  l^««  d^^iM  not  make  the  forminj^  or  expressing  of  i 
k>tt  a  dv^'tslw  t«*«t  as  to  the  juror*s  competency,  unless  the 
|i«r  uiH)UHhtW\l  as  to  the  merits  of  the  action.    CotUns  r.  B 

X  lHs)ii:ss.vi.  \\r  Appkal  —  Waiver  or  Personal  PRnriLBaB.— 
TW  rvi^ht  cv^tft^rriHt  br  section  4,  page  159,  Session  Laws  l^sA,  to 
Ikiv^  an  aiH'^iHil  dismissed  upon  failure  of  appellant  to  perform  oer- 
laui  ^"^vttuxi  acta*  is  a  nersonal  privilege  which  may  be  waived  by 

4  V  Ai  I  K  v>r  HiLNEFrrs  to  Bk  Drductbd.—  In  prooeedln^B  to  ecB- 
d^utu  a  n^hi  \>f  wi^'  fiur  a  railroad,  it  is  error  to  withdraw  from 
thnf^  jury  i^vKlv'iu'e  as  to  l^eneflts  to  the  property  from  the  propoed 
fH^in^aiV  as  i^vi)  i\)de«  section  )I5S.  expressly  provides  that  the  vaine 
i^  U'<)«'tU«  »hiiU  be  dixtucted  from  the  amount  of  the  damages 
IW^  iVMt  Id,  t\K  iv  HMm/iArry.  84. 

\    l^t^M»5555.VL  or   AWRAL  TO  COUNTY  COURT.—  SectlOD    1,    page 

9s^v\  S^«M\>tt  Iaws  1^««  c\uifers  a  right  to  have  the  appeal  dismmed 
U(\>i)  failure  to  coa\|4y  with  its  requirement  in  relation  to  fees* 

<i  KKmr  \ur  UtsoussuL— How  Waivbd.— An  unqualified  ap- 
I^Niuaiu'e  bv  aiH^^ll^^  however,  and  submission  to  an  order  of  court 
f%'Unt\^  to  trial  wuhout  interposing  his  motion  to  dismiaa.  may  be 
tr«skU\i  a»  a  waiter  of  the  right  in  question.    lb, 

7.  KKMk:&A*  rv«  MmoATiON  OF  Harsh  Statutks.— Hardships 
iu\v«euiiilv  fv«uUing  firom  a  plain  statutory  provision  can  only  be 
uuti^aitKt  thrvmi;h  legislative  action.  Courts  must  obey  the  law  as 
tl  ^wmi%H^     /^ 

5<   iVvXSsi'lXiaiANW     AICP    CorNTER-CLAIMS  —  EVTOBNCE    OK    D»- 

incvsK  or  l^NK  r ARTY,— Section  58  of  the  Civil  Code,  which  pro- 
vi\to!i  lhat«  wlit^ro  cr\«B%>demands  exist  between  two  persons,  neither 
sl^iUI  tv  ^i«'(>rl^^i  \4  the  benefit  of  counter-claim  in  suit  by  the  si- 
siXHUit'iit  ixr  dtsich  i^  the  other,  does  not  prescribe  a  rule  of  evi- 
doiuv  iu>r  aiT«\H  the  mtxte  of  proof  existing  at  the  time  of  its 
adopt KviK    K\itht\m  t\  White^  41, 

^  STvTnf\>RY  Uisi^VAuricATioN  or  A  Party,  as  WmiBSB,  Nor 
Kk^kvi^iv—  Th)9  (u\wi»H>n,  therefore,  does  not  repeal  section  S64U 
iWuoral  Sicitutt'ck  which,  with  specified  exceptions,  forbids  one  party 
t%>  a  «uii  U'siifving  where  the  adverse  party  is  executor  or  adminis- 
trauxr  v>f  a  dtHW^ni  person,  and  the  matter  in  oontroversy  existed 
piri^Mp  to  vie<>Hieut**  demise.    11k 

UK  KiU'KvLS  RY  IMPUOATION.— Repeals  by  implication  are  not 
fav\^re\i.  They  are  never  recognised  if  there  is  serious  doubt  con- 
cvrnink?  the  le^itUative  intent.     IfK  * 

IK  Writ  i)ir  Nr  Exrat—  Mat  Issub  in  Behalf  or  a  Mcior.— 
Under  section  1^>4,  General  Statutes,  authorising  the  district 
cvmrts  of  the  »tHte  to  remove  guaniians  upon  the  complaint  of  any 
}>erson  in  behalf  of  the  minor,  and  to  make  all  orders  neoesBsry  in 
the  (urenuses  to  ciuD^^el  the  guardian  to  account,  etc,  the  writ  of 
fi«r  extiit  may  be  issued,  if  neceesarv,  to  protect  the  rights  of  such 
minor*    H^ipie  ar  rti  Borteus  v.  Barton^  Sheriff  75. 
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13.  Exemption  Statutes— Construction  of.— Exemption  stat- 
utes should  be  liberally  construed.  The  wages  of  debtors  are  ex- 
empt, according  to  the  terms  and  conditions  of  the  statute,  so  long 
as  they  are  capable  of  identification.     Rutter  et  al,  v.  Shumway,  90. 

18.  Depositions  of  Resident  Witnesses. —  By  code  of  1887,  sec- 
tion 846,  depositions  of  witnesses  residing  in  the  state,  but  outside 
the  county  where  the  case  is  tried,  may  be  taken  under  a  dedimua 
with  interrogatories,  without  service  of  an  affidavit,  and  in  the 
same  manner  as  the  testimony  of  a  witness  residing  out  of  the 
state.    Mackey  v.  BriggSf  148. 

14.  Intestate  Estates — Rights  of  Subvivino  Husband  Subject 
to  Payment  of  Wife's  Debts.— Though,  under  the  Colorado  stat- 
utes, the  surviving  husband  inherits  half  of  the  estate  of  his  wife, 
he  takes  it  subject  to  the  payment  of  her  debts ;  and  where  the  es- 
tate is  insolvent,  the  purchaser  of  land  belonging  thereto  under  an 
ezecutiou  against  the  husband  acquires  no  title  as  against  a  cred- 
itor of  the  wife  who  purchases  at  the  administrator's  sale.  Niched 
V.  Lee,  147. 

15.  Sale  of  Land  to  Pay  Debts— Appraisement  of  Person- 
alty.—  Where  the  only  personal  estate  left  by  a  wife  is  $100  in 
money,  appraisement  thereof,  as  required  by  the  laws  of  Colorado, 
is  not  essential  to  the  validity  of  proceedings  to  sell  her  land  for  the 
payment  of  debts.    lb. 

16.  JuRisDicrnoN  of  Court  to  Decree  Sale  of  Realty.— The 
statute  which  authorizes  the  administrator  to  resort  to  the  real  es- 
tate "whenever,  after  inventory  and  appraisement,  »  •  •  it 
shall  appear  that  the  personal  estate  of  any  decedent  is  insufficient 
to  discharge  the  just  debts  allowed,'*  does  not  make  an  inventory 
and  appraisement  a  condition  precedent  to  the  right  to  resort  to  the 
realty.  If  the  petition  shows  the  amount  and  value  of  the  person- 
alty, the  existence  of  debts,  the  lack  of  funds  for  their  payment, 
and  that  deceased  died  seized  of  real  estate,  sotting  forth  the  con- 
dition of.  the  title,  it  will,  with  service  of  process,  confer  jurisdic- 
tion to  decree  a  sale.  Formal  defects  are  cured  by  the  proceedings. 
lb. 

17.  Construction  of  Code  of  1885  as  to  Filing  Pleadings.— 
The  practice  act  of  1886  required  the  pleadings  in  a  cause  to  be  filed 
with  the  clerk  within  ten  days  after  service  by  the  defendant  of  a 
copy  of  his  answer  on  the  attorney  of  the  plaintiff,  but  imposed  no 
duty  in  this  regard  upon  the  defendant  It  likewise  required  the 
pleadings  to  be  so  filed  in  all  cases  before  judgment  or  default 
should  be  entered.  Under  this  act  a  defendant  who  served  a  copy 
of  his  answer  in  apt  time  upon  the  attorney,  and  thus  formed  an 
issue,  was  entitled  to  defend  the  action,  although  his  answer  was 
not  tendered  for  filing  within  the  ten  days ;  and  the  court  erred  in 
denying  his  application  for  leave  to  file  his  answer,  and  in  render- 
ing judgment  by  default  against  him.    Haley  v.  Breeze,  167. 

18.  Possessory  Rights  and  Adverse  Proceedings.— It  is  the 
settled  policy  of  the  general  government  that  all  controversies  re- 
lating to  conflicting  mining  locations  be,  so  far  as  possible,  adjudi- 
cated prior  to  patent.  And  the  statutes  conferring  exclusive  pos- 
sessory rights,  being  in  pari  materia  with  those  relating  to  adverse 
proceedings,  both  must  be  construed  together.  Seymour  v,  Fisher, 
188. 

19.  Priority  of  Location  and  Waiver  of  Superior  Rights.— 
Where  the  miner  fails  to  adverse,  and  permits  his  adversarv  to  se- 
cure a  patent  covering  part  of  his  location,  he  will  be  treated  in  law 
as  havmg  voluntarily  waived  his  superior  rights  held  by  virtue  of 
a  prior  and  continued  compliance  with  location  statutes.    lb. 
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20.  Bq^TTABLB  RBLisr  Against  Patent  Fsaudulentlt  Ob- 
tadoedl — While  great  oonsideralion  is  always  given  to  the  decisioa 
of  the  land  department  upon  matters  antecedent  to  patent,  if  the 
actioo  of  the  department  officer  has  been  procured  bj  fraudulent 
practices  of  one  party  upon  the  opposite  party,  courts  of  equity  may 
grant  relief.    Jb. 

21.  Iqnorakce  of  Patent  Pboceedinqs,  When  Ground  for  Be- 
lief.— If  by  reason  of  the  fraudulent  conduct  of  the  patentee  the 
would-be  contestor,  without  fault  on  his  part,  is  kept  in  ignorance 
of  the  pendency  of  patent  proceedings,  and  is  thus  prevented  from 
availing  himself  of  the  statutory  remedy,  a  court  of  equity  may 
interpose.     lb. 

23.   CONORESBIONAL  STATCTTB    OF    1881,   Ck)NSTRUCTION    OF. —  The 

congressional  statute  of  1881  relating  to  adverse  suits  operates  to 
prevent  the  applicant  for  patent  from  procuring  title  without  com- 
pliance with  law,  merely  because  the  adversing  party  has  failed  to 
prove  his  ownership  of  a  prior  valid  and  subsisting  location.    Ih, 

S3.  Cban'qe  of  Boundaries  in  Amended  Location  Cekhfi- 
CATB. — The  law  permits  a  change  of  boundaries  when  amended 
location  certificates  are  filed,  provided  the  superior  rights  of  otheta 
are  not  thus  interfered  with.    lb, 

24  A  complaint  against  an  officer  of  a  corporation  seeking  to 
have  him  adjudged  liable  for  a  corporate  debt  lor  failure  of  the  of- 
ficers of  the  corporation  to  make  an  annual  report,  as  required  by 
sections  252,  355,  General  Statutes,  pages  184-85,  is  properly  held 
insufficient  on  demurrer  which  shows  on  its  face  that  the  defend- 
ant made,  verified,  and  filed  in  the  proper  office,  within  the  time 
required,  such  a  report  aa  the  statute  calls  for.  The  complaint  is 
not  aided  by  an  averment  that  the  statements  contained  in  the  re- 
port are  false  and  fraudulent,  without  averring  that  defendant 
knew  them  to  be  sa  Section  252  attaches  no  penalty  for  false 
statements,  and  section  255  only  imposes  the  liability  for  damages 
against  an  officer  who  shall  sign  a  false  report  knowing  it  to  be 
false.    MaWteita  ef  ai.  r.  Paitenon^  215. 

25.  Instructions  —  Record  Should  Show  What  Objections 
Were  Hade. —  Section  887,  Civil  Code,  abolishes  the  fomaality  of 
noting  exceptions  to  the  giving  of  instructions.  But  the  record 
should  show  that  by  some  proper  objection  attention  is  invited  to 
the  alleged  error  and  opportunity  given  for  its  correction  at  the 
time.     H*ray  v.  Carpenter,  271. 

26.  Statute  —  Estabushino  Unoonstitutionaijty  of.  —  The 
unconstitutionality  of  a  statute  must  be  esteblished  beyond  a  rea- 
sonable doubt.  It  is  not  enough  to  show  that  the  act  is  obnoxious 
to  some  unexpressed  intent  or  spirit  supposed  to  pervade  the  con- 
stitution.    The  People  v,  Richmond  et  at.,  274. 

27.  Court  of  appeals  —  Construction  of  Act  Creatine— 
The  court  of  appeals  created  by  the  act  under  consideration  is  sub- 

'  ject  to  the  superintending  control,  and  guided  by  the  decisions,  of 
the  supreme  court.  In  all  cases  that  might  under  any  circnm- 
stances  go  in  the  first  instance  to  the  supreme  court,  the  judgment 
of  the  court  of  appeals  is  still  subject  to  review  by  the  superior  tri- 
bunal,   lb, 

28.  Supreme  Court  Decisions  —  When  the  Higher  Author- 
ity.—  The  court  of  appeals  should  volunterily  yield  its  judgment  in 
case  of  difference  of  opinion  upon  the  same  legal  propositions  to 
that  of  the  higher  tribunal.  If  that  court,  however,  insists  upon  a 
contrary  view  as  to  the  same  question  in  the  same  case,  an  appro- 
priate remedy  will  be  found  to  enforce  the  law  aa  declared  by  the 
supreme  court.    lb. 
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2&.  Appeals  TO  SupREMR Court. — ^Appeals  to  the  supreme  court 
remain  creatures  of  statute,  and  in  the  abtence  thereof  do  not  exist. 
lb. 

80.  Writs  of  Error.  Statutory  and  Constitutional  Regu- 
lation.—  Writs  of  error  from  the  supreme  court  may  be  forbidden 
by  statute,  unless  preserved  by  the  constitution.  But  that  instru- 
ment only  saves  this  proceeding  so  far  as  ordinary  appellate  pur- 
poses are  concerned  to  review  the  judgments  of  county  courts. 
lb, 

81.  Appellate  Court  Act  Conformable  to  Bill  of  Rights.— 
Section  6  of  the  Bill  of  Rights  provides  for  the  administration  of 
justice  without  delay.  And  under  the  circumstances,  the  act  creat- 
ing the  court  of  appeals  is  in  e£Fect  a  legislative  effort  to  obey  this 
mandate.    lb. 

82.  Revolutionary  Intent  of  Legisijltion  Not  Presumed.— 
A  legislative  attempt  to  interfere  with  the  existence  or  supremacy 
of  the  supreme  court  to  change  the  nature  of  its  jursdiction  and 
duties,  or  to  take  awav  its  utility,  would  be  declared  void.  But 
the  supreme  court  will  not  indulge  the  judicial  presumption  that 
the  legislature  may  be  guilty  of  such  revolutionary  conduct.     lb. 

88.  Irrigation  —  Amending  General  Decree  Awarding  Pri- 
orities.—  An  action  brought  by  the  owner  of  an  irrigating  ditch 
agaiuHt  the  owners  of  two  similar  ditches,  praying  that  the  general 
decree  rendered  in  pursuance  of  the  act  of  1^1  be  so  amended  as 
to  give  the  plainttflTs  ditch  priority  over  the  ditches  of  the  defend- 
ants, said  decree  having  awarded  the  priorities  to  the  defendants, 
was  maintaiuRble  under  section  843  of  said  act,  it  appearing  to  have 
been  instituted  within  four  years  next  after  the  general  adjudica- 
tion, notwithstanding  the  facts  that  plaintiff  had  failed  to  file  his 
claim  to  priorities  previous  to  the  general  adjudication,  or  within 
two  years  thereafter  as  required  by  sections  1  and  26  of  said  act. 
Oreer  v,  Heiaer^  806. 

84.  Limitations  of  the  Act  of  1881  Construed.—  The  failure  of 
the  plaintiff  to  file  his  claim  for  water  previous  to  the  adjudication, 
or  for  a  review  of  the  decree  within  two  years  afterwards,  as  re- 
quired by  the  statute,  did  not  raise  the  legal  presumption  that  he 
had  no  rights,  or  that  he  intended  to  waive  any  rights  ne  may  have 
had ;  and  such  a  case  is  not  within  the  bar  of  the  statute,  notwith- 
standing the  seeming  want  of  harmony  between  the  different  sec- 
tions thereof.    lb. 

80.  Changing  Head  of  Ditch,  or  Building  New  Ditch,  Not  a 
Forfeiture  of  Rights. — Where  an  appropriation  of  water-rights 
has  been  properly  made,  the  changing  of  the  head  of  the  ditch  to  a 
point  higher  up  the  stream,  or  the  building  of  a  new  ditch  to  carry 
the  water  of  the  former  appropriation,  works  no  forfeiture.    lb. 

86.  Prior  Rights  Not  Los>t  by  Changing  Method  of  Carrying 
Water. — The  mere  fact  that  a  person,  by  parol  agreement  with  a 
neighbor,  obtained  his  water  for  several  years  through  the  ]atter*s 
dit^h,  does  not  affect  his  right  to  receive  water  through  his  own 
ditch  as  against  the  neighbors  grantee.    lb. 

87.  Correct  Basis  for  Decree  of  Priority.— The  quantity  of 
water  actually  appropriated  by  a  party  at  the  date  claimed  there- 
for, and  not  the  capacity  of  his  ditch  ten  or  twelve  years  after- 
wards, should  be  the  basis  of  the  decree  adjudging  his  priority. 
lb. 

88.  Complaint  for  Violation  of  Ordinance,  When  Sufficient. 
A  complaint  for  the  violation  of  a  municipal  ordinance  which  states 
the  number  of  the  section  and  title  of  the  ordinance  violated,  to- 
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gether  with  the  date  of  its  pasBage,  is  sufficient  under  the  statute, 
the  proceeding  not  being  a  criminal  prosecution.    City  of  Durango 
V.  Iteinaberg,  827. 

89.  Intervention  in  Attachment  Surr  Before  Justicb  of  the 
Peace. —  Under  Oeneral  Statutes,  lBd8,  section  2011,  providing  that 
third  persons  must  assert  their  rights  to  property  seized  under  at- 
tachment issued  by  n  justice  of  the  peace  before  the  trial  of  the 
main  action,  a  claimant  of  a  fund  garnished  under  an  attachment 
cannot  intervene  after  the  trial  of  the  main  action  and  rendition  of 
judgment  therein  for  plaintiff.     Whalen  v,  McMahoTu  873. 

40.  Judgment  Against  Estate — How  Paid.—  General  Statutes, 
section  188  (8618).  page  1055.  provides  that,  on  recovery  of  a  judg- 
ment at  law  in  any  court  other  than  the  county  court  against  a  per- 
sonal representative  for  a  demand  due  from  his  testator  or  intestate, 
no  execution  shall  be  issued  thereon,  but  the  party  recovering  it 
shall  cause  a  "  transcript  of  the  record  of  the  judgment  entry"  to 
be  filed  in  the  county  court,  and  the  same  shall  be  classed  and  paid 
as  other  demands.  The  filing  of  a  transcript  of  the  judgment 
docket  is  a  sufficient  compliance  with  the  statute.    No  farther 

Prosecution  of  an  adjudicated  judgment  is  requiredL     Green  v. 
'aney,  898. 

41.  CoNSTRUcmoN  OF  Statutes.— A  statute  is  to  be  interpreted  in 
the  light  of  other  statutes  constituting  a  part  of  the  same  legisla- 
tive system.    In  re  Tlunnaa^  441. 

42.  Application  of  Rule  Extending  Masculine  Pronouns  to 
.   Females. —  The  masculine  pronoun  is  used  in  certain  provisions  of 

the  statutes  regulating  admissions  to  the  bar.  But  the  context  of 
the  act  indicates  that  the  rule  extending  words  importing  the  mas- 
culine gender  to  females  is  applicable.     lb. 

48.  Survival  of  Actions.—  The  general  rule  in  this  state  is  that 
actions  at  law  do  not  die  with  the  person:  the  exceptions  are  sped- 
fled  by  (Statute.     Kelley,  Adm*x,  v.  Union  Pac  Ry  Co,,  455. 

44.   COUNTY  ELECnON  CONTESTS   TRIABLE  BY  COUNTY  COURT.— 

Under  the  act  of  1885  the  county  judge  sitting  in  term  time,  in  his 
regular  capacity  as  the  county  court,  is  invested  with  jurisdiction 
to  try  and  determine  contested  election  cases  of  county  officers. 
"Whether  the  county  judge  sitting  in  vacation  may  exmaae  sudi 
jurisdiction,  not  determined.     Fat^es  v,  Broum,  462. 

45.  Statement  of  Contest,  When  to  Be  FIled.—  Section  14  of 
the  act  is  to  be  construed  as  a  statute  of  limitations  upon  a  summary 
proceeding;  and  when  the  period  for  filing  the  statement  under 
said  section  has  fully  elapsed,  excluding  the  day  when  the  votes  are 
canvassed,  the  time  cannot  be  extended  merely  on  the  ground  that 
the  last  day  happens  to  fall  on  Sunday.    lb. 

46.  Vacation  of  Judgments— Code  Provisions  Reultie  to  Civil 
Actions. —  The  provision  of  the  Civil  Code  authorizing  the  vacsr- 
tion  of  judgments  ynder  certain  circumstances  within  five  months 
after  the  rendition  thereof  is  confined  to  civil  actions ;  it  has  no  ap- 
plication to  criminal  cases.    Klink  v.  People,  467. 

47.  Repeal  of  Statute  Allowing  Appeals  —  Psndino  Causes, 
How  Affected. — A  statutory  right  to  have  cases  reviewed  on  ap- 
peal may  be  taken  away  by  a  repeal  of  the  statute  even  as  to  causes 
which  have  been  previously  appealed.  Callahan  v.  JewningB, 
471. 

48.  Appucation  of  Above  Rule.— The  foregoing  principle  ap- 
plies to  causes  pending  on  appeal  for  trial  denoro  as  well  as  to  those 
taken  up  for  review.  And  such  appeal  may  be  implied  as  well  as 
express.    lb. 
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40.  DocriUNE  OF  IMPUED  REPEALS.—  But  the  doctriDe  of  implied 
repeals  should  in  such  cases  be  recognized  with  greater  reluctance, 
if  possible,  than  in  cases  where  Tested  property  rights  are  acquired 
under  statutes  repealed.    lb, 

60.  Title  op  Act,  Cokstruction  op.— The  title,  "An  act  to 
amend  sections  1 6  and  17,"  does  not  authorize  or  permit  the  express 
repeal  of  those  sections.    7^. 

51.  Construction  of  Statute  —  When  Valid  Portion  May 
Stand. —  Under  proper  conditions,  the  void  portions  of  a  section  or 
act  may  be  rejected  and  the  valid  portions  oe  permitted  to  stand. 

62.  Amending  Statute. — A  statute  can  only  be  constitutionally 
amended  by  re-enacting  and  publishing  at  length  the  portions  af- 
fected by  the  amendment.    lo, 

58.  Construction  of  Amended  Act  —  Old  and  New  pRoyisiONS. 
When  thus  amended,  no  repeal  of  the  portions  retained  has  taken 
place.  The  original  provisions  appearing  in  the  amended  act  are  to 
be  regarded  as  having  been  the  law  since  they  were  first  enacted, 
and  the  new  provisions  are  to  be  understood  as  enacted  at  the  time 
the  amended  act  took  effect.    lb. 

64.  Legislation  — W BEN  Laws  Take  Effect.— Under  section 
10,  article  6,  of  the  constitution,  no  act  of  the  legislature  can  take 
effect  until  ninety  days  after  its  passage,  except  it  contains  an 
emergency  clause,  or  unless  the  legislature  shall  so  direct  by  clear 
and  explicit  language.    In  re  General  Appropriation  Bill,  589. 

55.  Statutes  —  Judicial  Construction.— The  legal  status  of  a 
bill,  and  its  true  construction,  must  be  determined  from  its  form 
and  contents  at  the  time  it  was  signed  by  the  executive  and  the 
presiding  officers  of  the  two  houses  of  the  general  assembly,  and 
not  by  what  the  senate  and  house  journals  show  it  to  have  con- 
tained at  time  of  its  passage.    lb, 

50.  Foreclosure  of  Chattel  Mortgage.- The  common-law 
rule  that  trover  will  not  lie  in  favor  of  the  mortgagor  against  the 
mortgagee  who  has  taken  possession  of  the  goods  for  condition 
broken  is  not  changed  by  the  Civil  Code.  First  National  Bank  v. 
Wilbur,  816. 

57.  Creditor*s  Remedy  Against  Corporation.— The  rule  is 
substantially  prescribed  by  statute,  and  the  equity  procedure  pro- 
vided is  exclusive,  notwithstanding  the  substitution  of  the  Civil 
Code,  that  the  unpaid  balance  of  a  stockholders  subscription  may 
be  applied  to  the  discharge  of  corporation  debts.  Fire  Ins,  Co,  v. 
Tabor,  581. 

STATUTE  OF  LIMITATIONS:  See  LIMITATION  OF  ACTIONa 

STREETS  AND  mOHWAYS: 

1.  Municipal  Liability  for  Defective  Street.—  An  inoorpo* 
rated  town  may  be  held  liable  for  damages  occasioned  by  a  defect- 
ive street,  prorided  there  has  been  a  dedication  of  the  street  to 
public  use,  and  an  acceptance  of  such  use  by  the  proper  authorities. 
Toum  of  Salida  v.  McKinna,  628. 

2.  Evidence  of  Dedication  and  Acceptance. —  Evidence  that 
a  street  through  the  main  business  part  of  a  town  is  a  public  thor- 
oughfare generally  traveled,  and  that  the  municipal  officers  have 
voluntarily  assumed  to  keep  the  same  in  repair,  is  sufficient  ^rima 
facie  to  warrant  a  finding  that  the  street  has  been  duly  dedicated 
and  accepted  as  a  public  highway.    lb. 
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Survival  of  Actions. —  The  general  rale  in  this  state  is  that  ac- 
tions at  law  do  not  die  with  the  person ;  the  exceptions  are  specified 
by  statute.    Kelley,  AdirCx,  v.  Union  Pae,  Ry  Co.,  455. 

TAX  WARRANTS:  See  PROCESS,  8. 

TENDER: 

Tender  —  Misleadino  Instruction.— Where  it  was  shown 
that  a  former  member  of  a  firm  offered  to  pay  one-half  of  the  part- 
nership debt  for  an  individual  release  from  the  other  portion,  but 
there  was  no  evidence  of  a  legal  tender  of  the  amount,  it  was  erro- 
neous and  misleading  to  chari^  the  jury  that  a  tender  was  an  offer 
to  pay  the  amount  due  in  cash.    Burlock  v.  Cross,  162. 

TESTIMONY  OF  DECEASED  WITNESS:  See  EVIDENCE,  «. 

TRADE-MARK: 

1.  Trade- ILVRK  —  What  is  Essential  to  Its  Legal  Protec- 
tion AS  Property. — A  trade-mark  may  consist  of  a  name^  a  device, 
or  a  peculiar  arrangement  of  words,  or  of  words  with  some  device 
of  greater  or  less  novelty.  Words  and  devices  of  common  use  in  a 
particular  trade,  as  '*Fabrica  Tobacos'*  in  the  tobacco  trade,  are 
not  of  themselves  the  subject  of  a  trade-mark,  but  used  in  connec- 
tion with  other  words  or  devices  the  whole  may  constitute  a  valid 
trade-mark,  which  will  be  entitled  to  legal  protection  as  property. 
The  8olt8  Cigar  Co,  v.  Pozo  <fc  Suarez,  888. 

2.  >\hat  Constitutes  an  Infringement.— While  exact  simi- 
larity is  not  necessary  to  constitute  an  infringement,  and  colorable 
imitations  are  as  much  the  subject  of  legal  r^ress  as  the  most  per- 
fect similitudes,  ^et  the  use  of  a  label  will  not  be  restrained  on  the 
ground  that  it  mfringes  the  device  of  another  party  unless  the 
trade-marks  taken  as  a  whole  —  words,  pictures,  lines  and  devices  — 
are  so  similar  that  a  purchaser  usine  the  OTdinary  care  and  caution 
which  may  be  expected  of  the  purchasing  public  would  likely  mis- 
take one  for  the  other.    lb, 

8.  Transfer  of  Trade-mark,  and  Rights  of  Assignee.—  An 
assignee  of  a  trade-mark  is  entitled  to  the  same  protection  as  the 
original  owner :  and  in  the  absence  of  a  formal  transfer,  where  the 
trade-mark  is  used  by  a  company,  one  of  whom  is  the  original 
owner,  and  it  is  manifest  from  the  circumstances  that  its  use  was 
continued  by  his  consent  and  procurement,  equitable  relief  against 
an  infringement  will  not  be  denied  the  company  by  reason  of  the 
informality  of  the  transfer.     lb, 

4.  False  Representations  of  Trade-marks  Deprive  Their 
Owners  of  Legal  Protection. —  Some  sorts  of  deception  may  be 
practiced  by  the  representations  of  a  trade-mark  without  loss  of 
the  right  to  legal  protection  agsinst  its  infringement,  such  as  mat- 
ters that  would  neither  be  considered  nor  depended  on  by  purchas- 
ers of  the  manufactured  articles,  as  the  word  **  Copyrightea,"  when 
in  fact  the  protection  of  the  statute  had  not  been  secured.  But  the 
deception  must  not  relate  to  any  particulars  which  the  label  pro- 
tects, nor  the  representations  be  false  to  any  of  its  leading  elements. 
The  use  of  the  word  *'Habana*'  on  a  cigar  label,  when  the  cigars 
on  which  the  label  appears  are  only  Havana  filler,  is  such  a  d<^ceii 
on  the  public  that  equity  will  furnish  no  relief  against  an  infringe- 
ment,   lb, 

TRESPASS: 

Mining  Location  —  Trespassing  Thereon.— The  owner  of  a 
valid  mining  location  is  entitled  to  its  exclusive  possession  and  ose 
as  against  all  the  world.    A  stranger  going  thereon  for  the  purpose 
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of  diBoovering  veins,  of  cuttinf^  and  removing  timber,  or  of  other- 
wise interfering  with  the  locator's  possession  and  use,  is  a  tres- 
passer.   Seymour  v.  Fisher ,  188. 

TROVER:  See  CHATTEL  MORTGAGES.  1. 

TRUSTS  AND  TRUSTEES: 

1.  Trustees— PREsuMFnoNS  Arising  from  Inaccurate  Ac- 
counts.—  A  trustee  must  keep  and  render  accurate  accounts  of 
matters  connected  with  the  trust  estate :  and  omissions  or  inac- 
curacies in  his  accounts  inimical  to  the  interest  of  his  cestui  que  trust 
give  rise  to  presumptions  against  him,  which  are  decisive,  unless 
overcome  by  collateral  proofs  establishing  his  perfect  fairness  and 
equity.     Hoitel  v.  Mason,  43. 

2.  SURviviNa  Partner— When  Not  a  Trustee.— During  a 
partnership  business,  extending  over  four  yearn,  the  books  were 
Kept  under  the  supervision  of  both  partners,  but  most  of  the  entries 
were  made  by  one  member  of  the  firm.  His  copartner,  however, 
was  active  in  conducting  the  business,  had  unrestricted  access  to 
the  books,  and  might  have  familiarized  himself  with  the  accountn 
and  the  manner  of  keeping  them.  Helti  that,  after  the  death  of 
such  copartner,  it  was  error,  on  a  settlement  of  the  partnership  ac- 
counts, to  treat  the  surviving  partner  as  a  trustee,     lb, 

8.  Same— Fiduciary  Relation  to  Heirs.— Where  the  partner- 
ship business  was  continued  for  eighteen  months  after  the  death  of 
the  copartner,  the  surviving  partner,  who  was  also  one  of  the  ez- 
ecutorei  of  the  deceased  copartner,  must  be  regarded  as  acting  in  a 
fiduciary  capacity  for  the  heirs  of  his  copartner,  and  held  to  a  strict 
accountability  on  a  settlement  of  the  partnership  affairs,  though  the 
widow  of  the'  deceased  partner,  who  was  a  capable  woman,  had  ac- 
cess to  the  partnership  books  at  all  times.    lb, 

4.  Parties  to  Foreclosure  Proc£ED1no& —  Where  bonds  ara  se- 
cured by  deed  of  trust,  the  trustee,  if  acting  in  good  faith  ana  as 
an  iai partial  represents tive  of  all  the  bondholders,  is  the  proper 
party  to  control  foreclosure  proceedings  to  secure  payment  of  the 
nonds.  Nevertheless,  a  person  holding  certain  of  the  bonds,  and 
owning  an  interest  in  the  property  sou;.bt  to  be  subjected  to  their 
payment,  is  entitled  to  intervene  for  the  protection  of  his  interests, 
when  it  is  shown  that  the  trustee  is  not  acting  in  good  faith  and 
that  the  litigation  is  being  conducted  upon  a  false  and  fraudulent 
basis  prejudicial  to  his  rights.  Henry  v.  Travelers*  Insurance  Co,  ^ 
179. 

5.  Constructive  Trust  in  Favor  of  Injured  Party.—  Such 
equitable  proceeding  is  not  for  the  purpose  of  annulling  the  patent. 
It  presumes  the  validity  of  the  patent,  but  recognizes  a  constructive 
trust  in  favor  of  the  injured  party.    Seymour  v,  Fisher,  188. 

6.  Confidential  Relations  of  Co-owners  —  Not  Extended 
to  Other  Property. — The  fact  that  defendant  is  a  co-owner  with 
plaintiff  in  other  property,  and  is  acting  as  confidential  adviser  in 
connection  therewith,  does  not,  in  and  of  itself,  render  him  liable 
at  law  or  in  equity  for  a  failure  to  protect  plaintiffs  interest  in  the 
ground  in  controversy.    lb. 

7.  Fraud  of  Fiduciary  Representatives.— One  who  is  confi- 
dential adviser  and  agent  in  the  management  and  sale  of  a  mining 
claim  cannot  retain  an  interest  therein,  secured  in  fraud  of  the 
owner's  rights.     lb. 

8.  Deed  of  Beneficiary  Trust  Estate  Executed  After  Suit 
Brought. —  Where  one  is  the  beneficiary  in  gtwd  faith  of  a  trust 
estate  prior  to  the  commencement  of  suit  and  filing  of  lis  pendens, 
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and  the  parties  inatituting  suit  have  notice  of  sncli  interest  his 
rights  are  not  affected,  though  the  deed  conveying  the  legal  title  to 
him  be  not  executed  till  after  suit  is  brought,    ia 

9.  Resultimo  Trust— Pabol  Evidence.— When  parol  eyidence 
is  relied  on  for  the  purpose  of  establishing  a  resulting  trust  in  land, 
the  essential  fact  or  facts  must  be  sustained  by  clear,  strong  and 
conTincing  proofs.    Lundy  t*.  Hannon^  d67. 

10.  HusBAin>  AND  Wife  May  Contract  with  Each  Other  Con- 
CERNiNQ  Real  Estate. — In  the  absence  of  fraud  the  contracts  of 
husband  and  wife  in  relation  to  real  estate  are*  as  valid  as  if  no 
marital  relation  existed  between  them.    Either  one  may  convey 

good  title  to  the  other  by  deed  direct,  and  when  they  are  jointly 
iterested  in  land,  the  title  of  which  is  held  in  the  name  of  one  only, 
such  one  may  be  adjudged  to  hold  the  interest  of  the  other  in  trust. 
CtConneU  r.  Taney,  H5S. 

11.  Complaint  Against  Wife  as  Trustee  of  Husband— Alls- 
OATION  OF  Insolyenct  UNNECESSARY.-  In  an  action  by  a  creditor 
of  the  husband  against  the  wife,  as  trustee  of  the  tatter's  interest 
in  land  held  in  her  name,  to  compel  a  conveyance  to  the  husband 
of  his  interest  therein,  in  order  that  it  may  be  subjected  to  the 
payment  of  his  debts  to  the  plaintiff,  an  allegation  of  the  husband's 
msolvency  is  unnecessary.    /6. 

12    (X>NYEYANCE  OF  REALTY  IN  TRUOT— PAROL  EVIDENCE  NOT 

Admissible  to  Contradict  Rbcitalb.— A  deed  of  real  estate  exe- 
cuted by  "  B.  *  *  *  of  the  first  part "  to  **B1,  assignee  of  said 
B.,  *  *  *  of  the  second  part,'*  reciting  that  the  conveyance 
was  made  **  for  and  in  oonsideration  of  the  conditions  of  the  assign- 
ment made  this  day  for  the  benefit  of  the  creditors  of  the  said  B.,** 
is  conclusive  of  the  intent  of  the  conveyanoa  that  grantee  took  the 
property  in  trust  and  not  as  purchaser,  and  the  language  express- 
mg  8uch  intention  cannot  be  contradicted  by  parol  evidence,  show- 
•  ing  the  intent  to  have  been  an  absolute  grant  in  pavment  of  debts 
due  the  grantee  and  others.  McDermith  et  al,  v,  VoorheeM  et  at, 
40*^. 

18.  Effect  of  Conveyance  in  Trust  Where  the  Purpose 
Fails. —  Where  a  deed  of  realty  is  made  to  one  as  assignee,  in  oon- 
sideration of  an  assignment  to  be  made  by  the  grantor  for  the  bene- 
fit of  his  creditors,  and  the  assignment  is  not  made,  the  grantee 
holds  the  legal  title  in  trust  for  the  grantee  or  his  heirs,    lb. 

14.  Deed  to  Beneficiary.-  A  deed  conveying  the  legal  title  to 
a  beneficiary  of  a  trust  estate  may  be  executed  to  him  after  suit 
brought,  where  the  plaintiffs  had  notice  of  his  rights  prior  to  bring- 
ing the  suit.    Seymour  v.  Fisher,  188. 

USE  AND  OCCUPATION:  See  LANDLORD  AND  TENANT,  9. 

VENDOR  AND  PURCHASER: 

1.  Conveyance  of  Minino  Claim  —Grantor  Cannot  Acquire 
Adverse  Claim  Thereto.— One  invested  with  possessory  title  to  a 
mining  claim,  and  who,  in  pursuance  of  a  contract  of  sale  thereof, 
executes  and  places  in  escrow  a  deed  to  the  purchaser,  with  cove- 
nants of  warranty  against  all  adverse  claims  and  incumbrances,  ex- 
cept as  against  the  United  States,  cannot  lawfully  himself  acquire 
an  adverne  claim  thereto,  while  seeking  to  enforce  the  collection  of 
the  purchase-money,  by  judgment  against  the  purchaser.  Drctht 
et  oZ.  V,  GHlpin  Min.  Co,,  231. 

2.  Laches  of  Grantee  Do  Not  Avail  Grantor. — The  neglect 
of  the  grantee  to  comply  with  the  mining  laws  of  the  government, 
by  reason  of  which  its  poflsessory  rights  were  liable  to  forfeiture. 
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gave  its  grantor  no  right  to  enter  and  acquire  an  adverse  title  to 
the  claim ;  such  conduct  being  both  a  breach  of  faith  with  his 
grantee  and  a  violation  of  his  covenant.     lb, 

8.  Equity  Never  Assists  in  Enforcement  op  Unjust  Cladib. — 
One  seeking  to  destroy  the  very  title  he  has  contracted  to  convey 
will  not  be  assisted  by  a  court  of  equity  to  collect  the  purchase- 
money  therefor  out  of  other  property  of  the  grantee  by  subordinat- 
ing the  valid  claims  of  third  parties  to  the  payment  of  such  pur- 
chase-tnone/.    Id, 

4.  Deed  —  Record  Not  Essential  to  Validity.—  The  recording 
of  a  deed  is  not  eseencial  to  its  validitv.  A  deed  duly  executed  and 
delivered,  although  unrecorded,  can  be  enforced  against  a  subse- 
quent purchaser  for  value  who  buys  with  actual  notice  of  its  exist- 
ence.   Hutchiruion  V.  llutchirmon^  849. 

5.  Ck)NVEYANCE  OF  REALTY  IN  TRUST— PAROL  EVIDENCE  NOT  AD- 
MISSIBLE TO  Contradict  Recitals. —  A  deed  of  real  estate  exe- 
cuted by  **  B.,  •  ♦  *  of  the  first  part,*'  to  *•  M.,  assignee  of  said 
B.,  ♦  ♦  *  of  the  second  part,"  reciting  that  the  conveyance  was 
made  "for  and  in  consideration  of  the  conditions  of  the  assignment 
made  this  day  for  the  benefit  of  the  creditors  of  the  said  B.,"  is  con- 
clusive of  the  intent  of  the  conveyance,  that  grantee  took  the  prop- 
erty in  trust  and  not  as  purchaser,  and  the  language  expressing 
such  intention  cannot  be  contradicted  by  parol  evidence,  showing 
the  intent  to  have  been  an  absolute  grant  in  payment  of  debts  due 
the  grantee  and  others.    McDermith  et  al.  v,  Voorhees  et  at,,  402. 

6.  Effect  op  Conveyance  in  Trust  Where  the  Purpose 
Fails. —  Where  a  deed  of  realtv  is  made  to  one  as  assignee,  in  con- 
sideration of  an  assignment  to  be  made  by  the  grantor  for  the  bene- 
fit of  his  creditors,  and  the  assignment  is  not  made,  the  grantee 
holds  the  legal  title  in  trust  for  the  grantor  or  his  heirs,     lb, 

7.  Known  Principal  Not  Named,  Not  Bound.—  In  an  action 
by  the  vendee  of  real  estate,  the  complaint  showed  that  a  contract 
tinder  seal  for  the  sale  of  the  property  was  executed  by  one  person 
as  principal  and  oumer^  without  indicating  in  writing  that  any 
other  person  was  interested  in  the  premises,  though  it  appeared 
that  the  vendee  knew  when  the  instrument  was  executed  that  there 
was  another  owner  who  held  the  legal  title  to  the  property.  Hdd, 
that  the  interest  of  the  knoum  but  unnamed  principal  was  not  bound 
by  the  contract     Rice  v.  Bush,  484. 

8.  Lost  Deed. —  Evidence  insufficient  to  sustain  an  action 
brought  to  restore  an  alleged  lost  deed  to  a  homestead.  McDonald 
V,  Thompson,  18. 

VERDICT: 

1.  Equity  Practice  —Verdict  op  Jury  Not  Binding  on  Chan- 
cellor.—  The  verdict  of  a  jury  on  a  feigned  issue  out  of  chancery 
is  not  binding  on  the  chancellor,  and  he  may  disregard  it  and  de- 
cide the  cause  according  to  his  own  judgment.  McDonald  v. 
Thompson,  18. 

2.  A  Verdict  Rbsultino  from  Mistake  or  Bias  Should  Be 
Set  Aside. —  Appellee  recovered  a  verdict  and  judgment  against 
appellant  for  $8,845  damages  for  the  latter*s  alleged  failure  to  com- 
ply with  his  agreement  to  execute  to  appellee  a  five-years  lease  of 
a  coal  mine.  The  alleged  contract  and  allegations  concerning  it,  in- 
cluding appellant's  ownership  of  the  mine,  or  authority  to  lease  it, 
were  denied  by  a  verified  answer,  and  the  answer  was  fully  sup- 
ported by  the  evidence.  The  only  witness  who  testified  to  the 
making  of  the  alleged  agreement  to  lease  was  the  plaintifif.  bis  tes- 
timony being  inconsistent  with  his  complaint,  ana  improbable  on 
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its  faoe.  It  beinfi^  evident  that  the  verdict  was  the  result  of  mistake 
or  bias,  it  is  witnin  the  rule  which  requires  such  verdicts  to  be 
promptly  set  aside.    Caldivell  v.  Willey,  169. 

8.  f^RKOR  Without  Prejudice  Not  Ground  for  Reversal.—  ] 
Where  the  verdict  is  erroneous  simply  on  the  ground  that  it  is  for 

a  less  sum  against  defendants  than  was  warranted  by  the  evidence, 
such  error  cannot  be  said  to  be  one  affecting  their  substantial 
rights ;  and  if  the  plaintiff  does  not  complain,  the  judgment  should 
not  be  reversed  merely  on  the  ground  of  such  esror.  Gaynor  <t 
Standley  v,  Clements,  209. 

4.  The  Jury  Judqes  of  the  Weight  of  Evidence.— In  a  civil 
action  triable  by  iurv  as  a  matter  of  right,  if  there  be  evidence 
tending  to  establish  the  plaintiff's  cause  of  action  in  substance  as 
alleged,  the  verdict  will  not  be  disturbed  merely  on  the  ground 
that  there  is  evidence  of  an  opposite  tendency.  Colo.  Mid.  Ry 
Co,  V.  O'Brien,  219. 

5.  Verdict— Jurors'  Affidavits  to  Impeach.— As  a  general 
rule,  affidavits  of  jurors  stating  the  theory  or  ground  upon  which 
they  rendered  their  verdict  will  not  be  received  for  the  puipose  of 
impeaching  the  verdict,     Wray  v.  Carpenter,  271. 

6.  Eminent  Domain  —  Failure  of  verdict  to  State  Bene- 
fits.—  In  a  trial  to  a  jury  to  condemn  the  right  of  way  through  a 
tract  of  land  under  the  eminent  domain  statute  (CivU  Ckxle,  sec 
254),  where  the  court,  although  requested,  refuses  to  instruct  the 
jury  that  their  verdict  should  be  in  language  and  form  as  provided 
in  the  act,  and  the  verdict  fails  to  state  the  amount  and  value  of 
the  benefit,  if  any,  to  the  land  not  taken,  as  required  by  the  act, 
and  the  court  refuses  to  set  aside  the  verdict  and  grant  a  new  trial, 
the  judgment  will  be  reversed.  D.  db  R.  O,  R.  R.  Co.  v.  Stark, 
291. 

7.  Verdict  for  Damages  Alleged  to  Be  Excessive.—  In  case 
of  an  unwai  ranted  interference  with  the  personal  liberty  of  a  citi- 
zen, under  circumstances  indicating  an  oppressive  use  of  a  sup- 
posed authority,  a  court  of  last  resort  cannot  say  that  a  verdict  for  # 
|3,000  damages,  though  unusually  large,  is  excessive,  it  being  the 

result  of  the  third  trial  of  the  action  to  a  jury.  Union  Depot  db 
Ry  Co,  V.  Smith,  861. 

§.  Counter-claim  —  Burden  of  Proof — Verdict.-  The  burden 
of  proof  being  upon  the  defendant  to  establish  his  counter-claim  or 
defense,  a  verdict  of  a  jury  in  favor  of  the  plaintiff,  where  the  evi- 
dence is  conflicting  and  tends  to  overthrow  the  defense,  will  not  be 
disturbed.     Cooper  v.  Perry,  Adm'r,  486. 

9.  An  Excessive  Verdict  — How  Error  May  Be  Cured.— 
When  items  are  improperly  included  in  a  verdict  the  error  may  be 
cured  by  remitting  the  amount  prior  to  judgment.  Teller  et  at,  v. 
Hartman  et  al.,  447.  ' 

10.  Testimony  in  Criminal  Cases  —  Acoomfuce  —  Corrobo- 
rating Circumstances. —  The  testimony  of  an  accomplice  is  re- 
ceived with  caution  and  regarded  with  suspicion.  The  great 
importance  of  corroborating  testimony  or  circumstances  is  always 
urged  upon  juries,  and  verdicts  of  conviction  are  seldom  sustained 
in  the  total  absence  thereof.     Klink  v.  People,  467. 

11.  When  Verdict  Should  Be  Directed.- Where  no  evidence 
has  been  introduced  to  sustain  a  material  and  controverted  aver- 
ment, a  verdict  should  be  directed  for  the  defendant.  Union  Coal 
Co.  V,  Edman,  488. 

VESTED  BIGHTS:  See  INSURANCE,  8»  &  . 
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WAIVER: 

1.  Waiveb  of  Personal  PRiviLEaE.— The  right  conferred  by 
section  4,  page  159,  Session  Laws  1885,  to  have  an  appeal  dismissed 
upon  failure  of  appellant  to  perform  certain  specified  acts,  is  a  per- 
sonal priyilege  which  may  be  waived  by  appellee.  Cdby  v,  HalihU" 
sen,  10. 

2.  What  Aots  Will  Amount  to  a  Waiver,— When  counsel  for 
appellee,  without  interposing  his  motion  to  dismiss,  appears  and 
procures  the  postponement  of  trial  to  a  succeeding  term,  and  at  the 
second  term  states  that  the  cause  will  be  ready  for  trial  when 
reached  in  its  order,  and  at  the  third  term  consents  to  settingit  for 
trial,  he  waives  the  right  to  thereafter  move  for  dismissal,    lb. 

8.  Evidence  or  Waiver  by  Extmnsio  Proofs.— And  if  it  be 
clearly  si. own  by  extrinsic  proofs  that  an  unqualified  appearance 
was  made  without  interposing  the  motion  to  dismiss,  tne  waiver 
should  be  recognized  though  the  facts  showing  such  appearance 
may  not  be  affirmatively  recorded  upon  the  record  proper.    lb, 

4.  Motions  to  Dlsmiss  —  Diuqence  Required— Motions  to  dis- 
miss must  always  be  presented  at  the  earliest  reasonable  oppor- 
tunity,   lb, 

5.  Right  of  Dismissal,  How  Waived.—  An  unqualified  appear- 
ance by  appellee,  and  submission  to  an  order  of  court  relatmg  to 
trial  without  interposing  his  motion  to  dismiss,  may  be  treated  as  a 
waiver  of  the  right.     Btisby  v.  Camp,  88. 

6.  Appeals  from  County  Courts  —  Jurisdiction  of  District? 
Court. — The  regularity  of  the  appeal  is  not  essential  to  the  juris- 
diction of  a  district  court  in  a  case  appealed  thereto  from  a  county 
court,  where  the  parties  to  the  action  go  to  trial  in  the  district  court 
without  objection  by  the  appellee.  The  rule  prevails,  in  such  case, 
that  where  the  appellate  court  has  original  jurisdiction  of  the  sub- 
ject-matter, and  the  parties  voluntarily  appear  and  go  to  trial  on 
the  merits  without  exception,  their  conduct  amounts  to  a  waiver 
of  the  objection,  and  they  cannot  afterwards  object.  Machey  v. 
Btigqs,  148. 

7.  Priority  of  Location  and  Waiver  of  Superior  Rights. — 
Where  the  miner  fails  to  adverse,  and  permits  his  adversary  to 
secure  a  patent  covering  part  of  his  location,  he  will  be  treated  in 
law  as  having  voluntarily  waived  his  superior  rights  held  by  virtue 
of  a  prior  and  continued  compliance  with  location  statutes.  Sey^ 
mourv,  Fisher f  188. 

8.  Pleading  —  When  to  Take  Advantage  of  a  Departure.— 
Where  the  facts  relied  upon  in  the  replication  constitute  a  depart- 
ure from  the  cause  of  action  stated  in  the  eomplaint,  the  defendant 
waives  his  right  to  take  advantage  of  the  same  by  voluntarily  going 
to  trial  without  objection.  Both  at  common  law  and  under  the 
code  a  departure  in  pleading  can  only  be  taken  advantage  of  before 
trial  by  demurrer  or  otherwise.  Kannaugh  v.  Quartette  Min,  Co,, 
841. 

9.  Improper  Address  to  Jury — Waiver  of  Objections.- As 
a  general  rule  the  failure  of  opposing  counsel  to  interi)ose  objection 
when  improper  language  or  argument  is  being  used  in  addressing 
the  jury  will  be  treated  by  the  supreme  court  as  a  waiver  of  the 
objection.    Kliiik  v.  People,  467. 

10.  Pleading— Waiver  of  Verified  Answer.— The  statutory 
privilege  accorded  plaintiff  of  requiring  a  verified  answer,  by  veri- 
fying his  complaint,  may  be  waived.  Such  waiver  takes*  place 
where  a  replication  to  the  answer  is  filed,  the  cause  is  set  for  trial, 
and  the  day  of  trial  arrives  before  objection  is  interposed  for  the 
want  of  a  verified  answer.    Speer  v,  Craig,  478. 
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WATEB-RTOHTS  (see.  also,  IRRIGATION): 

1.  WATEB-iuaHTB  — Principijs  OF  Prioeity.— The  fandamental 
principle  of  our  system  of  water-rights  is  that  priority  in  point  of 
time  gives  superiority  of  ri^ht  among  appropriators  tor  like  bene- 
ficial purposes.    Strickler  v.  City  of  Colorado  Springs,  61. 

2.  Appropriations  from  Tributaries  of  Main  STRBAM.~The 
rights  of  a  prior  appropriator  from  a  stream  cannot  be  impaired  by 
subsequent  appropriations  of  water  from  its  tributaries.    lb, 

8.  Changino  Poett  of  Diversion.—  A  prior  appropriator  of 
water  from  a  stream  may  change  the  point  of  diversion  and  the 
place  of  use  without  losing  his  priority,  provided  the  rights  of 
others  are  not  injuriously  affected  by  such  change.    lb, 

WIDOWS:  See  ESTATES,  12,  18. 

WILLS: 

An  Insurance  Poucy  Treated  as  a  Will.— A  policv  of  life 
insurance  is  in  the  nature  of  a  testament,  and  although  not  a 
testament,  in  construing^t  the  courts  will  so  far  as  possible  treat  it 
as  a  wiUL    Chartrand  v.  Brace,  19. 

WITNESSES:  See  EVIDENCE,  8,  6, 11,  15, 17,  19,  20,  85, 41, 45,  4«,  47. 

WOMEN: 

1.  Exclusion  of  Women  as  Attorneys  at  Law. —  By  ancient 
and  universal  usage  women  have  been  denied  the  right  to  practice 
law  before  the  English  courts.  And  during  the  early  history  of 
this  country,  a  like  exclusion  from  the  profession  generally  pre- 
vailed.    Jn  re  Thomas,  441. 

2.  Change  in  Legal  Status  of  Women  Neutralizes  Prece- 
dents.—  A  rule  at  tlie  present  time  should  not  be  rested  upon  the 
ground  of  custom  or  usage  in  relation  to  the  exclusion  of  women 
n*om  the  profession  in  England  or  in  the  American  colonies,  or  in 
the  republic  during  its  infancy.  The  marvelous  change  through- 
out this  country  of  the  last  fifty  years  in  the  legal  status  of  women 
greatly  neutralizes  the  force  as  a  precedent  of  such  custom  or  usage. 

8.  PoLiCT  OF  Legislation  Respecting  Women.— The  uniform 
and  unmistakable  policy  of  legislation  in  this  state  is  to  extend  the 
legal  rights  of  women,  and  enlarge  their  sphere  of  occupation  and 
usefulness.  The  right  is  unquestioned  of  women  of  sufficient  age, 
married  or  single,  to  enter  all  the  learned  professions  (except  the 
law),  to  pursue  all  vocations  and  enterprises  of  a  business  character, 
and  to  make  contracts,  form  partnerships,  inherit,  acquire  and  dis- 
pose of  property  in  all  respects  substantially  the  same  as  men.    lb, 

4.  Applications  for  Admission  to  the  Bar  — How  Regarded. 
Unless  restrictive  provisions  be  found  in  the  statutes  or  oonatitu- 
tion,  applications  for  admission  to  the  bar  should  be  regarded  with 
the  judicial  favor  usually  extended  when  equality  of  rights  is  in- 
volved,   lb, 

5.  CoNSTRUcnoN  OF  STATUTES.—  A  Statute  is  to  be  interpreted  in 
the  light  of  other  statutes  constituting  a  part  of  the  same  legislative 
system.    lb, 

6.  Application  of  Rule  Extending  Masculine  Pronouns  to 
Females. — The  masculine  pronoun  is  used  in  certain  provisions  of 
the  statutes  regulating  admissions  to  the  bar.  But  the  context  of 
the  act  indicates  that  the  rule  extending  words  importing  the  mas- 
culine gender  to  females  is  applicable.    lb. 

7.  Qualified  Electors  Onlt  Eligible  to  Office  by  Oeneral 
PuBLia — Section  6,  article  7,  of  the  constitution  prohibits  the  elec- 
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tion  or  ftppointment  to  civil  or  military  offices  of  any  person  except 
qualified  electors.     lb. 

8.  Attorneys  at  Law  Not  Within  Above  Constitutional  Pro- 
vision.—  But  this  provision  refers  to  those  offices  which  involve  an 
election  or  appointment  by  or  on  behalf  of  the  general  public,  and 
the  performance  of  duties  essentially  public  in  their  nature.  And 
attornevs  at  law  are  not  per  se  ** civil  officers"  within  its  mean- 
ing,   lb. 

WORKMAN:  See  MASTER  AND  SERVANT. 

WRIT  OF  ERROR: 

1.  Writ  of  Error,  What  Not  Office  of.— It  is  not  the  office 
of  a  writ  of  error  to  relieve  a  party  from  his  own  mistakes  or  omis- 
sions in  the  lower  court.    Oevman  Nat.  Bank  v.  Eltcood,  844. 

2.  Appellate  Proceedings.  How  Prosecuted.—  A  review  by 
the  supreme  court  upon  writt>f  error  must  be  prosecuted  upon  mat- 
ters appearing  in  the  record,  and  not  upon  ex  parte  matters  intro- 
duced afterwards.    Ih. 

8.  Original  and  Appellate  Jurisdiction.— The  writ  of  error 
is  an  original  writ ;  it  may  be  included  in  the  original  writs  author- 
ized by  section  8,  article  6,  of  the  constitution.  But  the  writs  des- 
ignated in  that  section  are  confined  to  original  jurisdiction,  and  can- 
not be  used  in  aid  of  ordinary  appellate  authority.  The  People  v. 
Richmond^  274. 

4.  Statutory  and  Constitutional  Regulation.—  Writs  of 
error  from  the  supreme  court  may  be  forbidden  bv  statute  unless 
preserved  by  the  constitution.  That  instrument  only  saves  this  pro- 
ceeding so  far  as  ordinary  appellate  purposes  are  concerned  to  re- 
view the  judgments  of  county  courts.    Ih. 


^v.  d,  cc,  a. 
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